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THE SUPREME COURT 
OF 


NORTH CAROLINA 


Chief Justice 
I. BEVERLY LAKE, JR. 


Associate Justices 


SARAH PARKER GEORGE L. WAINWRIGHT, JR. 
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Librarian 
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ASSISTANT APPELLATE DIVISION REPORTERS 
H. JAMES HUTCHESON 
KIMBERLY WOODELL SIEREDZKI 


Vv 


TRIAL JUDGES OF THE GENERAL 
COURT OF JUSTICE 


SUPERIOR COURT DIVISION 


DISTRICT JUDGES ADDRESS 


First Division 


1 J. RICHARD PARKER Manteo 
JERRY R. TILLETT Manteo 

2 WILLIAM C. GRIFFIN, JR. Williamston 

3A W. RUSSELL DUKE, JR. Greenville 
CLIFTON W. EVERETT, JR. Greenville 

6A ALMA L. HINToN! Halifax 

6B Cy A. GRANT, SR. Windsor 

TA QUENTIN T. SUMNER Rocky Mount 

7B MILTON F. (Tosy) Fircu, JR. Wilson 

7BC FRANK R. BROWN Tarboro 


Second Division 


3B BENJAMIN G. ALFORD New Bern 
KENNETH F. Crow New Bern 

4A RUSSELL J. LANIER, JR. Kenansville 

4B CHARLES H. HENRY Jacksonville 

5 ERNEST B. FULLWOOD Wilmington 
W. ALLEN Coss, JR. Wilmington 
JAY D. HOCKENBURY Wilmington 

8A PAuL L. JONES Kinston 

8B JERRY BRASWELL Goldsboro 


Third Division 


9 RoBERT H. HoBGoopD Louisburg 
HENRY W. HIGut, JR. Henderson 

9A W. OSMOND Situ III Yanceyville 

10 DONALD W. STEPHENS Raleigh 
NARLEY L. CASHWELL Raleigh 
ABRAHAM P. JONES Raleigh 
HowarD E. MANNING, JR. Raleigh 
EVELYN W. HILL Raleigh 
MICHAEL R. MORGAN? Raleigh 

14 ORLANDO F. HUDSON, JR. Durham 
A. LEON STANBACK, JR. Durham 
RONALD L. STEPHENS Durham 
KENNETH C. TITUS Durham 

15A J. B. ALLEN, JR. Burlington 
JAMES CLIFFORD SPENCER, JR. Burlington 

15B WADE BARBER Chapel Hill 


DISTRICT JUDGES ADDRESS 
Fourth Division 

11A FRANKLIN F. LANIER Buies Creek 

11B KNOX V. JENKINS, JR. Smithfield 

12 E. LYNN JOHNSON Fayetteville 
GREGORY A. WEEKS Fayetteville 
JACK A. THOMPSON Fayetteville 
JAMES F. AMMONS, JR. Fayetteville 

13 WILLIAM C. GORE, JR. Whiteville 
OLA M. Lewis Southport 

16A B. CRAIG ELLIS Laurinburg 

16B ROBERT F. FLoyp, JR. Lumberton 
GARY L. LOCKLEAR Pembroke 

Fifth Division 

17A MELZER A. MORGAN, JR. Wentworth 
EDWIN GRAVES WILSON, JR. Eden 

17B A. MOSES MASSEY Mt. Airy 
ANDY CROMER King 

18 W. DOUGLAS ALBRIGHT Greensboro 
CATHERINE C. EAGLES Greensboro 
HENRY E. FRYE, JR. Greensboro 
LinpsayY R. Davis, JR. Greensboro 
JOHN O. Craile III Greensboro 

19B RUSSELL G. WALKER, JR.? Asheboro 
JAMES M. WEBB Whispering Pines 


Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 


21 JUDSON D. DERAMUS, JR. 
WILLIAM Z. Woop, JR. 
L. TopD BURKE 
RONALD E. SPIVEY 


23 MICHAEL E, HELMS North Wilkesboro 
Sixth Division 

19A W. ERWIN SPAINHOUR Concord 

19C LARRY G. ForD Salisbury 

20A MICHAEL EARLE BEALE Wadesboro 

20B SUSAN C, TAYLOR Monroe 
W. Davip LEE Monroe 

22 MARK E. K1ass Lexington 
KIMBERLY 8S. TAYLOR Hiddenite 
CHRISTOPHER COLLIER Mooresville 

Seventh Division 

25A BEVERLY T. BEAL Lenoir 
ROBERT C. ERVIN Lenoir 

25B TIMOTHY S. KINCAID Hickory 
NATHANIEL J. POOVEY Hickory 

26 ROBERT P. JOHNSTON Charlotte 
W. ROBERT BELL Charlotte 
RICHARD D. BONER Charlotte 
J. GENTRY CAUDILL Charlotte 


DISTRICT 


27A 


27B 


24 


28 


29 


30A 
30B 


JUDGES ADDRESS 
YVONNE EVANS Charlotte 
DaviD S. CAYER Charlotte 
LINWOOD O. FoustT4 Charlotte 
JESSE B. CALDWELL III Gastonia 
TIMOTHY L. PATTI Gastonia 
FORREST DONALD BRIDGES Shelby 
JAMES W. MORGAN Shelby 

Eighth Division 
JAMES L. BAKER, JR. Marshall 
CHARLES PHILLIP GINN Marshall 
DENNIS JAY WINNER Asheville 
RONALD K. PAYNE Asheville 
ZORO J. GUICE, JR. Rutherfordton 
LAURA J. BRIDGES® Marion 
JAMES U. Downs Franklin 
JANET MARLENE HYATT Waynesville 
SPECIAL JUDGES 
STEVE A. BALOG Burlington 
ALBERT DIAZ Charlotte 
RICHARD L. DOUGHTON Sparta 
THOMAS D. HAIGWOOD Greenville 
D. JACK HOOKS Whiteville 
JACK W. JENKINS Raleigh 
JOHN R. JOLLY, JR. Raleigh 
CHARLES C. LAMM, JR.® Boone 
RIPLEY E. RAND Raleigh 
JOHN W. SMITH? Wilmington 
BEN F. TENNILLE Greensboro 
GARY TRAWICK, JR. Burgaw 
EMERGENCY JUDGES 
HENRY V. BARNETTE, JR. Raleigh 
ANTHONY M. BRANNON Durham 
STAFFORD G. BULLOCK® King 
ROBERT M. BURROUGHS Charlotte 
CLARENCE W. CARTER? King 
GILES R. CLARK Elizabethtown 
C. PRESTON CORNELIUS Mooresville 
JAMES C. Davis Concord 
WILLIAM H. FREEMAN Winston-Salem 
HOWARD R. GREESON, JR. Greensboro 
CLARENCE H. Horton, Jr.!9 Kannapolis 
DONALD M. JACOBS Goldsboro 
ROBERT W. KIRBY Cherryville 
CHARLES ©. LAMM, JR.!! Boone 


viil 


DISTRICT 


Oo mA SP 6 De 


JUDGES ADDRESS 
JAMES E. LANNING Charlotte 
RoBERT D. LEWIS Asheville 
JAMES D. LLEWELLYN Kinston 
JERRY CASH MARTIN King 
PETER M. MCHUGH Reidsville 
F. FETZER MILLS Wadesboro 
HERBERT O. PHILLIPS III Morehead City 
JAMES E. RAGAN IT] Oriental 
J. MILTON READ, JR. Durham 
JULIUS ROUSSEAU, JR. ° North Wilkesboro 
THOMAS W. SEay, JR. Spencer 
CLAUDE S. SITTON Morganton 
JAMES R. VOSBURGH Washington 
RUSSELL G. WALKER, JR. 14 Asheboro 

RETIRED/RECALLED JUDGES 

C. WALTER ALLEN Fairview 
HARVEY A. LUPTON Winston-Salem 
LESTER P. MARTIN, JR. Mocksville 
HOLLIS M. OWENS, JR. Rutherfordton 


SPECIAL EMERGENCY JUDGES 


MARVIN K. GRAY 
HOWARD R. GREESON, JR. 
JOSEPH R. JOHN, SR. 
JOHN B. LEwIs, JR. 
DONALD L. SMITH 


11. Appointed and sworn in 1 January 2005. 
12. Appointed and sworn in 3 January 2005. 


Charlotte 
High Point 
Raleigh 
Farmville 
Raleigh 


. Appointed and sworn in 30 August 2004 to replace Dwight L. Cranford who retired 1 August 2004. 

. Elected and sworn in 1 January 2005 to replace Stafford G. Bullock who retired 31 December 2004. 
. Retired 31 December 2004, : 
. Elected and sworn in | January 2005 to replace Marcus L. Johnson who retired 31 December 2004. 
. Elected and sworn in 3 January 2005. 
. Retired 31 December 2004. 

. Appointed and sworn in 20 January 2005 to replace Clarence E. Horton, Jr. who retired 31 December 2004. 
. Appointed and sworn in 28 January 2005. 
. Deceased 22 July 2004. 

10. Appointed and sworn in as Emergency Judge 2 January 2006. 


DISTRICT 


1 


3A 


3B 


6A 


6B 


DISTRICT COURT DIVISION 


JUDGES 


GRAFTON G. BEAMAN (Chief) 
C. CHRISTOPHER BEAN 

J. CARLTON COLE 

EDGAR L. BARNES 

AMBER MALARNEY 

JAMES W. HaRpDISON (Chief) 
SAMUEL G. GRIMES 
MICHAEL A. PAUL 

REGINA ROGERS PARKER 
Davip A. LEECH (Chief) 
PATRICIA GWYNETT HILBURN 
JOSEPH A. BLICK, JR. 

G. GALEN BRADDY 

CHARLES M. VINCENT 

JERRY F. WADDELL (Chief) 
CHERYL LYNN SPENCER 
PAUL M. QUINN 

KAREN A. ALEXANDER 
PETER MACK, JR. 

LEONARD W. THAGARD (Chief) 
WAYNE G. KIMBLE, JR. 

PAUL A. HARDISON 

WILLIAM M. CAMERON III 
Louis F. Foy, JR. 

SARAH COWEN SEATON 
CAROL A. JONES 

Henry L. STEVENS IV 

JOHN J. CARROLL III (Chief) 
J. H. CORPENING II 

SHELLY S. HOLT 

REBECCA W. BLACKMORE 
JAMES H. Faison III 
SANDRA J. CRINER! 

HAROLD PauL McCoy, JR. (Chief) 
W. TURNER STEPHENSON III2 
ALFRED W. KWASIKPUI (Chief) 
THOMAS R. J. NEWBERN 
WILLIAM ROBERT LEwIs II 
JOHN L. WHITLEY (Chief) 
JOSEPH JOHN HARPER, JR. 
JOHN M. BRITT 

PELL C. COOPER 

ROBERT A. EVANS 

WILLIAM G. STEWART 
WILLIAM CHARLES FARRIS 
JOSEPH E. SETZER, JR. (Chief) 
DaviD B. BRANTLEY 

LONNIE W. CARRAWAY 

R. LESLIE TURNER 

ROSE VAUGHN WILLIAMS 
ELIZABETH A. HEATH 


CHARLES W. WILKINSON, JR. (Chief) 


xX 


ADDRESS 


Elizabeth City 
Edenton 
Hertford 
Manteo 
Wanchese 
Williamston 
Washington 
Washington 
Washington 
Greenville 
Greenville 
Greenville 
Greenville 
Greenville 
New Bern 
New Bern 
New Bern 
New Bern 
New Bern 
Clinton 
Jacksonville 
Jacksonville 
Richlands 
Pollocksville 
Jacksonville 
Kenansville 
Kenansville 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Wilmington 
Halifax 
Halifax 
Jackson 
Aulander 
Winton 
Wilson 
Tarboro 
Tarboro 
Nashville 
Rocky Mount 
Wilson 
Wilson 
Goldsboro 
Goldsboro 
Goldsboro 
Kinston 
Goldsboro 
Kinston 
Oxford 


DISTRICT 


9A 


10 


11 


12 


13 


14 


15A 


JUDGES 


H. WELDON LLoyD, JR. 
DANIEL FREDERICK FINCH 
J. HENRY BANKS 

GAREY M. BALLANCE 

JOHN W. Davis? 

Mark E. GALLOWAY (Chief) 
L. MICHAEL GENTRY 

JOYCE A. HAMILTON (Chief) 
JAMES R. FULLWOOD 

ANNE B. SALISBURY 
ROBERT BLACKWELL RADER 
PAUL G. GESSNER 

ALICE C. STUBBS 

KRISTIN H. RUTH 

CRAIG CROOM 

JENNIFER M. GREEN 
Monica M. BOUSMAN 

JANE POWELL GRAY 

Donna S. Stroup4 

DEBRA ANN SMITH SASSER®5 
JENNIFER JANE KNox® 


ALBERT A. CORBETT, JR. (Chief) 


MARCIA K. STEWART 
JACQUELYN L. LEE 
JIMMY L. LOVE, JR. 
ADDIE M. HARRIS-RAWLS 
GEORGE R. MURPHY 
RESSON O. FAIRCLOTH II 
JAMES B. ETHRIDGE? 


A. ELIZABETH KEEVER (Chief) 


JOHN S. Hair, JR. 
ROBERT J. STIEHL III 
EDWARD A. PONE 

C. EDWARD DONALDSON 
KIMBRELL KELLY TUCKER 
JOHN W. DICKSON 

CHERI BEASLEY 
DOUGALD CLARK, JR. 
JERRY A. JOLLY (Chief) 


NAPOLEON B. BAREFOOT, JR. 


THOMAS V. ALDRIDGE, JR. 
NANCY C. PHILLIPS 
DOUGLAS B. SASSER 
MARION R. WARREN 
ELAINE M. O’NEAL (Chief) 
RICHARD G. CHANEY 
CralIGc B. BROWN 

ANN E. McKown 

MARCIA H. MOREY 

JAMES T. HILL 


JAMES K. ROBERSON (Chief) 


ERNEST J. HARVIEL 
BRADLEY REID ALLEN, SR. 
G. WAYNE ABERNATHY? 


ADDRESS 


Henderson 
Oxford 
Henderson 
Pelham 
Franklinton 
Roxboro 
Pelham 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Raleigh 
Smithfield 
Smithfield 
Sanford 
Sanford 
Clayton 
Smithfield 
Lillington 
Lillington 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Fayetteville 
Tabor City 
Supply 
Whiteville 
Elizabethtown 
Whiteville 
Exum 
Durham 
Durham 
Durham 
Durham 
Durham 
Durham 
Graham 
Graham 
Graham 
Graham 


DISTRICT 


15B 


16A 


16B 


17A 


\7B 


18 


19A 


19B 


19C 


20 


21 


JUDGES 


JOSEPH M. BUCKNER (Chief) 
ALONZO BROWN COLEMAN, JR. 
CHARLES T. L. ANDERSON 

M. PaTRICIA DEVINE 

WARREN L. PATE (Chief) 
WILLIAM G. McILWAIN 
RICHARD T. BROWN 

J. STANLEY CARMICAL (Chief) 
HERBERT L. RICHARDSON 
JOHN B. CARTER, JR. 

WILLIAM JEFFREY MOORE 
JAMES GREGORY BELL 
RICHARD W. STONE (Chief) 
FREDRICK B. WILKINS, JR. 
Oris M. OLIVER (Chief) 
CHARLES MITCHELL NEAVES, JR. 
SPENCER GRAY KEY, JR. 
MARK HAUSER BADGET!9 
JOSEPH E. TURNER (Chief) 
LAWRENCE MCSWAIN 

WENDY M. ENOCHS 

SUSAN ELIZABETH BRAY 
PATRICE A. HINNANT 

A. ROBINSON HASSELL 

H. THOMAS JARRELL, JR. 
SUSAN R. BURCH 

THERESA H. VINCENT 
WILLIAM K. HUNTER 

LINDA VALERIE LEE FA.ts!! 
SHERRY FOWLER ALLOWAY!2 
WILLIAM G. HaAmpy, JR. (Chief) 
Donna G. HEDGEPETH JOHNSON 
MICHAEL KNOX 

Martin B. MCGEE 

WILLIAM M. NEELY (Chief) 
VANCE B. LONG 

MICHAEL A. SABISTON 
JAYRENE RUSSELL MANESS 
LEE W. GAVIN 

Scott C. ETHERIDGE 
CHARLES E. BROWN (Chief) 
WILLIAM C. KLUTTZ, JR. 

BETH SPENCER DIXON 

KEVIN G. EDDINGER 

TANYA T. WALLACE (Chief) 
JOSEPH J. WILLIAMS! 
CHRISTOPHER W. BRAGG 
KEVIN M. BRIDGES 

LisA D. THACKER 

HUNT GWYN 

Scott T. BREWER 

WILLIAM B. REINGOLD (Chief) 
CHESTER C. DAVIS 

WILLIAM THOMAS GRAHAM, JR. 


xii 


ADDRESS 


~ Hillsborough 


Hillsborough 
Hillsborough 
Hillsborough 
Raeford 
Wagram 
Laurinburg 
Lumberton 
Lumberton 
Lumberton 
Pembroke 
Lumberton 
Wentworth 
Wentworth 
Dobson 
Etkin 

Elkin 

Elkin 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
High Point 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Greensboro 
Concord 
Concord 
Concord 
Concord 
Asheboro 
Asheboro 
Troy 
Carthage 
Asheboro 
Asheboro 
Salisbury 
Salisbury 
Salisbury 
Salisbury 
Rockingham 
Monroe 
Monroe 
Albemarle 
Wadesboro 
Monroe 
Albemarle 
Winston-Salem 
Winston-Salem 
Winston-Salem 


DISTRICT 


22 


23 


24 


25 


26 


27A 


JUDGES 


VICTORIA LANE ROEMER 
LAURIE L. HUTCHINS 

Lisa V. L. MENEFEE 
LAWRENCE J. FINE 

DENISE S. HARTSFIELD 
GEORGE BEDSWORTH]4 
Wayne L. MICHAEL (Chief)!5 
SAMUEL CATHEY!6 

JAMES M. HONEYCUTT 
JIMMY L. MYERS 

L. DALE GRAHAM 

JULIA SHUPING GULLETT 
THEODORE S. ROYSTER, JR. 
APRIL C. WooD 

Mary F. CovINGTON 
EDGAR B. GREGORY (Chief) 
DAVID V. BYRD 

JEANIE REAVIS HOUSTON 
MITCHELL L. MCLEAN 
ALEXANDER LYERLY (Chief) 
WILLIAM A. LEAVELL II] 
KYLE D. AUSTIN 

R. GreGorY Horne!’ 
ROBERT M. Brapy (Chief) 
GREGORY R. HAYES 

L. SUZANNE OWSLEY 

C. THOMAS EDWARDS 
BUFORD A. CHERRY 
SHERRIE WATSON ELLIOTT 
JOHN R. MULL 

AMY R. SIGMON 

FRITZ Y. MERCER, JR. (Chief) 
YVONNE M. EVANS 

H. WILLIAM CONSTANGY 
JANE V. HARPER 

PHILLIP F. HOWERTON, JR. 
ELIZABETH M. CURRENCE 
RICKYE McKoy-MITCHELL 
LISA C. BELL 

LouIs A. TROSCH, JR. 
REGAN A. MILLER 

NANCY BLACK NORELLI 
HuGu B. Lewis 
NATHANIEL P. PROCTOR 
BEcKY THORNE TIN 

BEN S. THALHEIMER 

HvUGH B. CAMPBELL, JR. 
THOMAS Moore, JR. 

N. Topp OwEns]8 

DENNIS J. REDWING (Chief) 
JOYCE A. BROWN 

ANGELA G. HOYLE 

JOHN K. GREENLEE 

JAMES A. JACKSON 


Xili 


ADDRESS 


Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Winston-Salem 
Lexington 
Statesville 
Lexington 
Mocksville 
Taylorsville 
Mooresville 
Lexington 
Statesville 
Mocksville 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Wilkesboro 
Banner Elk 
Bakersville 
Pineola 

Mars Hill 
Lenoir 
Hickory 
Hickory 
Morganton 
Hickory 
Hickory 
Hickory 
Hickory 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Charlotte 
Gastonia 
Belmont 
Gastonia 
Gastonia 
Gastonia 


DISTRICT 


27B 


28 


29 


30 


JUDGES ADDRESS 
RALPH C. GINGLES, JR. Gastonia 
THoMaAS GREGORY TayLor!9 Belmont 
LARRY JAMES WILSON (Chief) Shelby 
ANNA F. FOSTER Shelby 
K. DEAN BLACK Denver 
CHARLES A. HORN, SR. Shelby 
GaRY S. CaSH (Chief) Asheville 
PETER L. RODA Asheville 
SHIRLEY H. BROWN Asheville 
REBECCA B. KNIGHT Asheville 
MARVIN P. PopPE, JR. Asheville 
PATRICIA A. KAUFMANN Asheville 
ROBERT 8. CILLEY (Chief) Pisgah Forest 
MarK E. POWELL Hendersonville 
DaviD KENNEDY Fox Hendersonville 
LAURA J. BRIDGES Hendersonville 
C. RANDY POOL Marion 
ATHENA F. Brooxks2® Cedar Mountain 
DANNY E. Davis (Chief) Waynesville 
STEVEN J. BRYANT Bryson City 
RICHLYN D. HOLT Waynesville 
BRADLEY B, LETTS Sylva 
MONICA HAYES LESLIE Waynesville 
EMERGENCY JUDGES 


ABNER ALEXANDER 
CLAUDE W. ALLEN, JR. 
PHILIP W. ALLEN 

E. Burt AYCOCK, JR. 
SARAH P. BAILEY 

Lowry M. BETTS 
RONALD E. BOGLE 
DONALD L. BOONE 

JAMES THOMAS BowEN III?! 
JOYCE A. BROWN 
DAPHENE L. CANTRELL 
SAMUEL CATHEY22 

SOL G. CHERRY 

WILLIAM A. CHRISTIAN 
SPENCER B. ENNIS 

J. PATRICK EXUM 

J. KEATON FONVIELLE 
THOMAS G. FOSTER, JR.22 
EARL J. FOWLER, JR.24 
RODNEY R. GOODMAN 
ADAM C. GRANT, JR.25 
LAWRENCE HAMMOND, JR. 
ROBERT L. HARRELL 
JAMES A. HARRILL, JR. 
PATTIE S. HARRISON 
ROLAND H. HAYES 
ROBERT E. HODGES 


Winston-Salem 
Oxford 
Reidsville 
Greenville 
Rocky Mount 
Pittsboro 
Raleigh 

High Point 
Lincolnton 
Belmont 
Charlotte 
Statesville 
Fayetteville 
Sanford 
Graham 
Kinston 
Shelby 
Greensboro 
Asheville 
Kinston 
Concord 
Asheboro 
Asheville 
Winston-Salem 
Roxboro 
Winston-Salem 
Morganton 


DISTRICT JUDGES ADDRESS 
ROBERT W. JOHNSON Statesville 
WILLIAM G. JONES Charlotte 
LILLIAN B. JORDAN Asheboro 
ROBERT K. KEIGER Winston-Salem 
JACK E. KLASS Lexington 
WILLIAM C. LawTon26 Raleigh 
C. JEROME LEONARD, JR. Charlotte 
EDMUND LOWE High Point 
JAMES E. MARTIN Ayden 
EDWARD H. McCormick2? Lillington 
J. BRUCE MORTON Greensboro 
DONALD W. OVERBY Raleigh 
L. W. PAYNE, JR. Raleigh 


STANLEY PEELE 
MARGARET L. SHARPE 


Chapel Hill 
Winston-Salem 


RUSSELL SHERRILL II] Raleigh 
CATHERINE C. STEVENS Gastonia 
J. KENT WASHBURN28 Graham 


RETIRED/RECALLED JUDGES 


WILLIAM A. CREECH Raleigh 

T. YATES DOBSON, JR. Smithfield 
ROBERT T. GASH Brevard 
HARLEY B. GASTON, JR. Gastonia 
WALTER P. HENDERSON Trenton 
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Kiersten’ Marnie: Buga) 122.462.024.440 8hs5-Ksciheeo boGhee BAe bade sede te beet Raleigh 
Mark Bartolomco Canepa ....... 0.0.0: eee ne Rock Hill, South Carolina 
Christine Lynn Carpenter. 6. %:624.5..004 655 oe Chews hh ee SS boas eeaeee Raleigh 
Christopher Stephen Carver .......... 0.0.0: e eee eee eens Miami Beach, Florida 
Lisa Pittiian: Dennis: o.s40 aes 88 oS EASA x Washington, District of Columbia 
Bdward David. Dilone =. .é0. 440008 ce es oie RON ewe res wR eee ae Mebane 
Paul DODEIStEIN 6.0 :icc een be ea ae ree Be a ete eee oe eee one 4 Chapel Hill 
Shannon. Luvaughn Drake: os :2.0) 6s bens oho eee eee a eee bas Stafford, Virginia 
Alton Larue Gwaltney. Ul 22.442 230540ee ccs eos Se eR ees tee OES Charlotte 
Early Ceasar KenanjcJ 0. c:t04.4.0% ad is ou aes a OOS ee ee eee Gea tus Burlington 
Jetirey Burl Kin? oi62 aourod nae eee Glee te ea ease tem uses Dae Charlotte 
Suzanne Collins Lagerholm ............. pe cee eee eee ene Chapel Hill 
Matthew James: Middleton 2-263. 3.pbe 8 oS sec ees Wn oe Oe Rows een Mt. Airy 
SaralGeis MOOre’ oo acb2NG ace hae 4s Gane o ur eh teats tia weed ee s Charlotte 
Kiersten: Michelle: Murray sxn44.40024 ea dukes hve cue eda we oaks ee ee es Shallotte 
Bian F< NOLEN 5 cht oth OOO Ss Pa Oe Oe ed Aa retain oth Cres Charlotte 
Lyi N OFCOM 23.5.4 2%.c0 erie ek ee ae oe RS Pe ee eae Re Encino, California 
LOE Dy ROSCMINAL tect os Sd ee Sek BERETA RS VE OORT Ses Charlotte 
Jason Adam Scully-Clemmons ........... 2... c eee cere e eee eens Wake Forest 
IN ANA OHOR +0 4.6 oo ae Hae SDS STEW Sa a oe A Oe A ee ees Charlotte 
Andrew George SIKet. 2264 sek etd coves Se ESR St) Hee eee Bee Naples, Florida 
AManda JOY SMI 2.0 oso d parks eet hee eee Eee eesti Ge eae Cary 
Andrea: B.“THOMmpsOM (24.6 ¢-sa oes aes fae. daa enmse sa dene nee Fuquay-Varina 
Bhizabeth Ann WalniO’ 4.4.49 4 456 Owe ae Rs ew FAS Sea Durham 
ROY all Bis WAM Oie:235. 20-6 ass 68 dee SG 6 does ADA Rit BO Oe eee a ee Durham 
Vanna. WhitakerKuls? i664 4 on oak be ae BR ORI ORO RA OS Uniondale, New York 
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Given over my hand and seal of the Board of Law Examiners on this the 28th day 
of April, 2004. 


Fred P. Parker III 

Executive Director 

Board of Law Examiners of the 
State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of 
the State of North Carolina, do hereby certify that the following named person 
was admitted to the North Carolina Bar by examination by the Board of Law Exam- 
iners on the 16th day of April, 2004, and said person has been issued a certificate of 
this Board: 


BeGlNOSa ANN Bate <5 elo hee ee ee ee EOE CORR BAAS el Be eS Sanford 


Given over my hand and seal of the Board of Law Examiners on this the 6th day 
of May 2004. 


Fred P. Parker III 

Executive Director 

Board of Law Examiners of the 
State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of 
the State of North Carolina, do hereby certify that the following named persons 
were admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 30th day of July, 2004, and said persons have been issued a certificate of this 
Board: 


Deboral SUG-AZZar ithe ck sod Seba ehaweea ks Applied from the State of Georgia 
Kurt W. BiOrklind ccc 4s os eae a aren ds aa aces Applied from the State of New York 
JOnn:- Grady BOcCiardl 4 eises trees tena saw eo ss Applied from the State of Ohio 
Richard Christian Brose ............ 0... eee eee Applied from the State of Texas 
Dare Lynn Prani gly g-antiae ene Gk dye. ee Be eek ete Applied from the State of Iowa 
Samuel. A. Guess 4 6606 5.9 3-4 ps SRE Pee eo eeneces Applied from the State of Tennessee 
JOH P. HOV CS inc anes a eee ees See ones Applied from the State of Minnesota 
Mary Heainer is 34 ci soy dao eee eee pe Ree es Applied from the State of Texas 
Bric M. JONSON «2 sac sas st es OOS ieee eae Applied from the State of Colorado 
Brica Nichole: LAGWIN «564 i.e esd oeeewe Mae ee eaeean Applied from the State of Ohio 
Nathaniel Macon, Jr. 0... ccc ee ees Applied from the State of Tennessee 
Lisa Salines-Mondello ................... Applied from the State of Massachusetts 
Silvy Anna Murphy ioc bees eve KER Gee Applied from the State of New York 
Kelly Vie NVG 4 ca ltet at ntw areata ae le eae ware Applied from the State of Texas 
Laura-A. Patrunei46sa sawn dae oe Laer ase Applied from the State of Illinois 
Lamar FE. PYOCUOr 3.5.4 site ei ee SE TERS Applied from the State of New York 
Richard Mark Thompson............00ee eevee Applied from the State of Georgia 
Christopher Allen Welch .............-000- Applied from the State of Pennsylvania 
Kevin Lewis Wilson ............. 00 eee nee Applied from the State of Tennessee 
Janine My: Zann sca i cee irs oa ha Sa a ee Rene es Applied from the State of New York 


LICENSED ATTORNEYS 


Given over my hand and seal of the Board of Law Examiners this the 31st day of 
August, 2004. 


Fred P. Parker III 
Executive Director 
Board of Law Examiners 
State of North Carolina 


I, FRED P. PaRKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by examination by the Board of Law Examiners on 
the 26th day of August, 2004, and said persons have been issued a certificate of this 
Board: 


NOTIS ATOCH AGAMS <2 eco otis ee ae eA ORY Ree ae Charlotte 
Ruts Car len: se tocc x Sex oop cdte bye ise Ss Baie Sen oO Ree eo ee Ee Raleigh 
Péearla. Maynard- Alston. 73.4.4.05 64200 to Vhwea near oan ea oe kaha Fwleen Raleigh 
Alandrea Marie Andersons. o60. a6 6658 6% AS Oe OAS G Fe Ewa SES Durham 
Christopher Craig Anderson .........0000 00 ccc eee eee eee Charlotte 
Marcus Lars Anderson ........--.0-000 eee eee eee eee Palos Verdes Est., California 
Tania: Nicole Arcner «. oleces Sagres Rees ree eo Ee Se Sew a eee SS Charlotte 
Jenniter VM ANG: 98s. k Mec Ka hee ie eS Sao Hee eh ae Canastota, New York 
Matthew Francis Clarke Arundale ........... 0... ccc e eee eee ees Winston-Salem 
Parek Wc AZNAry + jin tee pate te wes See OE oKEN Oe Pittsburgh, Pennsylvania 
Carolyi A. Bach! 4c sctgke Ga yd hated oda se Gowers Tae Ene hed LAA Rete Raleigh 
NGIES: DAGeh) 2:43 vaetanis cals Re Oe EEE Cee Tee Rae Ree es Chapel Hill 
Walter Wray Dake? + 6:30 o:34.2.0% Bis ewis Bow aie Bens a See ee oes Winston-Salem 
Monamiinad Omar Baloeny: 65.6:64.86- pre Seo otk OA a ee REE RRS Cary 
Caroline’V.. Barbee cdicnncrrein ve oe nS oo bak ee ete a ete Gad ep taauns Raleigh 
Samuel. Edward Barker: 265006 ccccuaesenee iar eects bien eee as Charlotte 
Robert Lawrence BartuMcel o 5..5.6< epate see ae eae ona wORe ae Coole es Morrisville 
Andriea f erry Darton: 655005 nae weed hae ww dd ot ea oe ne we Le reo Raleigh 
Jerina Allaiideéen Barutis:s igncads.kd be eaedte thera Ss Gat y~k eevee ae wes Garner 
Bryan Wade Batten. o.0.5 444000 Mace aew sacred eee ei eRe eee tS Youngsville 
Marcus: Elwood Becton «2.654004 cdvcaw ier eiw soe oe ew in Fe etek Seren Raleigh 
Tauris: Elwood Becton ice r cians eViewes Cie hese Oe eee Raleigh 
Garoline: Nasrallah Bellic. -s.4.24: 4.4: eS alee Ratan Le oe ga ee eae ee ds Durham 
JASOU HOW BONnNett — gccnco see 2a ee Sate Ss eS OR ow teaees es Charlotte 
Joshua Hamilton Bennett 0.0.0.0... 0.0... cee eee eens Winston-Salem 
Susalt: hi: DeENOIl Suc eae a 4h 4 er S4 hee heheh ORS EASES Reed oe Fayetteville 
Joan Marie: Bereman: 2.0% 4-« 6464 6 Ree ORS be Fh A ee a Re a Summerfield 
Brian: BR: Derutan: + ¢3ciws ata eer ae eae ee ee end ees Jacksonville, Florida 
Kaci BISNOD- 66 eo) shia a ct BOSSE OK LARS Uo ERs ae AEROS Durham 
Kheysha Jane DISNOD: 6 $:3 4... ocean ae Ses Soa a a oe ee aes Bara Ba aed Rs a ha ee Durham 
Hannah Catherine Bissette ......... cece eee nee eaes Morehead City 
Keisha Darice Buitord :s 445-654 bees ona oh daw ea eee eo eee Rake eee Haw River 
KRISteH Oc DONALS:. 46 6 9.57k-bs BE ae & Pe CARO BAe AO SEER OAR LG Se BSS Apex 
Briantia Kay BONG 63. 63.305 vg Sess Sos Bad ae irae FR ee a ee ee Raleigh 
Alice McDonald Bonnen: si¢.6044. 446 s4h6 hed tw daiea FGA eee ews Winston-Salem 
Nichole Glance Booker % 635.4205 4ee bee ee a he he eee Smithfield 
Richard Me Botwrignt. i scs344-5455 5 Hind ore oa eS Ew La He a Raees § Chao aes Greensboro 
Heyward Harles Bouknight ............0 0.0.00. c eee eee eee Charlotte 


LICENSED ATTORNEYS 


Whitney Goodwin. Bouknight ‘i030 isn ewrasiowse haw se bie ees bo ewee ae cuad Charlotte 
Frank Tenderson: BOWEN: 364. 5.ce aaa ath aS aes a eae Pe Gt ee Garner 
Christina Leah Boyd: 24 ciocs eleina dw eemiwkheel od menue St. Louis, Missouri 
JUNEC BOVER bs cdi dewmnetnonact eo iasidaiakewoe eee ead Frankfort, Illinois 
Margaret: Nolan’ Boyle::2:.34 0c. sia hanes dn eae eee cde one he saanenredt Charlotte 
Ralph Golden: Brabnams: 44 oes ee disve te heb ee MASAO SSM OME DUIS AO RaES Greensboro 
JOSeDh: Bs BracKkCiies awe ex bhd eon ee eos IS ele eee eee Meee Rhea eee! Charlotte 
Darah Vat e Bray wg 5see ib Ha aoa Sethe bois 4, Se CR WS eae OHSS Charlotte 
JONI Hie Branch G5c.008 ben aes seart ao.b eee alee ae aoa a wn aaa Smithfield 
Bradley Robert: Branham: <«3:s:s4-0 ee G00 ho bebe e ea URE a ROS Bn Gastonia 
Melody Joy Edelman Breeden ................000005 Myrtle Beach, South Carolina 
RODGL Brodsky a5 it. oe a eek a dt as ee ee dw ae Bae AO ee ee Apex 
Baward Kenneth Brooks: : <4. os423. Sidi eee ieee suid see bu eae oes awe was Durham 
Susan: Dolores: Brotherton 6 o:5%4as a nais bo narcerna.d WS Gwe ead 46 awe Ska Statesville 
Charlene: Blackwell Browal iad seta ys crs Miu Re einige Se Ve Baan Pe ee BS Durham 
Sarah UGUe BMCe ira bois es ehh seni a Bh aeetonts tow es aoa aan Greensboro 
Joshua Dale Bryant techie ces yet. tee e ee Cased ceed cee ee dawee pees Raleigh 
FO Ss Bry AN 25 oo cea adc ncecci Se sod iy ga ated ee Pa ne eater OG Weds Charlotte 
Tasbetta 1Vetle- Bryant ¢ eset oust hice aor nace ihe seh eats eee ooh sae Raleigh 
Gretchen Anne Bundy ces nin dei eas dine Shwe sal oy ab 4k eS RANG Marietta, Georgia 
Heather: Landis Bunting: ....64:: $560 ove ew eee ae ee be ae ee eee Raleigh 
Caroline Slater Burnette s:c..:0cs head oie Sew BEEN Ae he RAW A Henderson 
AMY BULCEIWOPtli's% aie bare t0 neo 8 ees, Ra GS ee ee Oe OU OE eae Charlotte 
Tan WiChsel BYING 5.55.4 fac evade wari a ay ae Oe ER SA Rages Chapel Hill 
Megan Elizabeth: Callahan’ «0060360 ats i readiesevaaw ent tiwenkis ex Greensboro 
Diana Helene: Cap: 16.i660%. sos wots edemtud heen C45 ss Rew ds Peewee Raleigh 
Mani Leigh: Carpenter < 02 edt ot peellaee er he we eee Cee ee Durham 
Desire Edwards Carter .......0. 0.0 ccc eee cet eet e ee eenes Greensboro 
Micheal Thomas Champion .......... 0... ccc cc eee eee eee tee ennee Charlotte 
Anne Creecy Chandler .......... 0. ccc eee ee eee eee nent eens Raleigh 
Margaret McNairy Chase: *2.56303.5.44- a dois SERS GSW eG ea AE A Greensboro 
David: Lynn Cneatw ood & 5. 6.4465 6.44 oa oe ae oR ate ei Rees 4 a Dal aR Fayetteville 
Brooke LOCKICALr CLA - ids 524- hea deed Vee NY eas GG Wain DEN e es @ Gees Pembroke 
Andrew Carter Curiord) cauistiewaiie on de wee inane tw tera ena aids Greensboro 
Jesse Michael CUNE’ s.o5 ocd oe minn hee meee eRe ardie ees Beckley, West Virginia 
COUPINC Yl: © OFLES 4.26 ih eb eh Mie ea Re te ELA ae ie Winston-Salem 
David: Braswell: COINS: (5 a4. aginwo-eteuke da. ee acaicetateg en Sa acne ware sie axe a Stase Belmont 
Pia, EMI COMGLO ios sie bee hee oho Se. ha a A ER Va EAE RAR ORS Chapel Hill 
ANY“ GONAWAY 6.hccw aw hey Sa eae ae a ae ee ee Fuquay-Varina 
Wendy Michelle Congleton ............ ccc cece eee tne ee nee eee es Raleigh 
Jue ANNE CONNONY ieee be ods hes Hah d cele e eNOS ERO OE DhawS eS Greensboro 
Christopher William Cook: os a3:449.0404 sodas GeGws ave Sebastes ees Charlotte 
SCOlM- COM Ao: a oad niet oe wo pel Octet SO sae ae ee ea Durham 
Andrew Thomas CorneliuS ......... 00: c eee ee ee nee teens Holly Springs 
Te Leis COMUSNENOUL Sats scent eys. crs Baie a tele, Bah aE See ek Re Oe a a Greensboro 
Joseph: Harvey Council: 5 i503 2 hohe eh Gh ee Cae Fe Fe a a oe as Hillsborough 
JaSCN HaIris COWIEW 6 heidi ous eed a Ree Rae HOS hash Osea Charlotte 
Rebecca Crandall 3 oc) eins ah nas Sie Ba Re See ORES TORRES COTS Morrisville 
Thadeus: Matthew Creecn e535 stack an cries a igo hae UA ak ie ae Maen ees Greensboro 
JONM- PAC k FOU Ce aoyhrcce tice eee isa ca, aehcatins Rav OS See Van wa ES Durham 
RICH ALG CLOW eta han wa iso en he Peete Nees heats ake Gainesville, Florida 


LICENSED ATTORNEYS 


Matthew Blackwell’Crowder ¢ <xi06s cei Seed fs CU es ROE Pee Raleigh 
Christopher: Andrew Crowson i$ 6.0% <28akun be hoe eee en Ps Pittsboro 
Travis Aaron: CONUD? 463. oso c sk Hates Ad wh Pe ho eee ae abe eG oe es Greensboro 
Melissa:S: Daigneault 0234-0208 ids cave bu gil ne ee ee on eee ee eae Raleigh 
Ralphial. Dalgneaule gy ccavuu ks yar whee Bos ale Rak eee ee ew eee eee oS Raleigh 
Jared Li: DalringtOn-..2 55s Sie se Gate OK RE aati oa bank ae ene ees Charlotte 
JONN THOM 4S Daviss ieschs Shen Bor BA aw ha ae Oe ace Se Winston-Salem 
Matthew Brewton: Davis sii2444 2x toate Mee boa ew shoeud te eas Wilmington 
Kelley Ann: DeAngelis) cist ek ea ieee ok Ohh ace eee Cae wae Cary 
Abigail li: DEBlIASIS.cayuadaneen tt ote sateen Oka T Oya Seo ee Charlotte 
Bradford: Marklein DeVoe: -2.) as660 oo 4-8-ha ee Fo he ee RSE AS Res Raleigh 
Susan: Hannan: Dement: « oiccisvak wot dn ee hak yeh eewen swe e ea eee’ Durham 
Cathryn Blue: Denansic e854 nn Ge tcendot was reek et dS ween hase saaes Chapel Hill 
Brendan: GDillashaw it. <siioceta takes G35 wed Seo ee eee INIA OREN Charlotte 
Johi Wesley DOMDY: s005 fern ee oi hE AEE EE See ER Ree eS eS Charlotte 
Lisa.Marie:Coltrain Dorenbusnh % 24233 see veshaes gGard ce Gewese ES SSeS Fayetteville 
Clint Be DOnaan. <6: x05 yoda A aed aes AAG SAGA Oe es Se a Winston-Salem 
Toni-Michene Drake: ,: 2 505 052.285.3235 $65 Rie ee Oe Canons oa bE OUR ees Raleigh 
Steve G.. Drouin’ 3:362.4605.28e 0k ooo le Die woe Oana ae ee es Kote Se Greenville 
Glen Rondld Drysdale: i .ocsd< Sa ne etree ASCE EA nly PA ee SK BE Charlotte 
Christopher Paul Duerden «2.864 cacd ce eiiriceng Ieee awa ew era Chapel Hill 
Daniel. Paul EDersOle 3.65 )4.4.3-4:0.0 64 bees KAO 64: SNR ee ©: Winston-Salem 
Bartina Lorick EAWards: 6.9.2.4 dte ey ge SERS OSA RG ONS OES Charlotte 
Cliaries CUubGwards: «..vece0t ssi ener BE ee Me binscdadas' seeds aol ea ee heed Apex 
David Bryan Pil Gi osc ekure sta may ds aiy ae aaa eat hk ends en we oot wNe Albermarle 
George Andrew Everhart 2.0.0.0... cece eee eee eee nee nee aes Salisbury 
Angela.Nicole: Parag. jac dodiaaiatad eieet tay oe oS ee ees Sites sG bs eee s Raleigh 
Andrea-Gale Parmer 31.4.54.c3 44.04 oe sen tak eoentoee otek wie be ees Rutherfordton 
Joshua: bradley Farmers) 05.2. dawn to ak ors oo ee ead SwRI eee Rutherfordton 
Marcella: bynn:Farmer vischnig4 soc. csmesawan et aemecuee. ooops tim eayas Winston-Salem 
Nicholas Ru Pint: 24. ce¢secdves clas tate esd mere ets ak bed eee eed Charlotte 
FOP i ZONA G55 54 c: ie aye tiasd tcale ete cca wand hid a 6 eat oar east) Sere.d Charlotte 
Katherine A. FOrest.4-2.62 case babs cs wth G Ree RSE REL Lees Havelock 
Wilham:- Robert: Forstner: 3.24 oc paises eudwinw ee jade t £648 Ree oe DEb Sead Raleigh 
Christopher Douglas Foster ......... 0.0.2... 0. cee cc ee eee eee Fayetteville 
‘Tawatlida- Natasnd: l OSter 6.605:46:h tas 6 SR es Pe eA FEROS OE ee OE ARGS Raleigh 
Kevin: Caldwell FousShée: 64,5666 a4 kee bean a BS ea eS Sareoe Gh oe MeL eee Sanford 
Charlotte -NOeLFOX: oincacididais nh 84 ewe 2S EE Oe ee a eee ee Lillington 
Deno Thomas Frangakis o.%.2% isc sse8 oe ete ak t4dae eats Ree oe ke ates Fayetteville 
RODeCr Adam: Frey ooo. ca kts reece ad. tne eee Ramauiieses Buies Creek 
David: Carpenter GadG@'. « é Sisseg ces Soe wane ts beleeeeet iaweleads Wake Forest 
JENNINCHANN Galassl. 22.sec04 kadle Leche ea oe Sh rd deen We eA ste eS Jamestown 
John: Russell Gardner cs eae o chk ee Sewuee we Gn oe ee a Winston-Salem 
WilltanitGardner seo nse G 5 Geis oe Bee a deo So he oe he eee ees Shelby 
Elizabeth Parham: Garner °<405%.4.6428 kc Wer aeetaate oS varied 4a Paes Durham 
Shawhia hy Garrett 6.0.55. Headey Pe OAp ee SE OA eee Concord 
Briayn. Micnelie Geuer 34.0236 ae imo neh Gee tenet bene een Charlotte 
Matthew GeOrgitis: ccc cni ee eh cee oe ote Bu eh Gel we w ea habit at mane Raleigh 
Austin, Donald Gerken 43. cabin een haere eer ees UA be Soe ees Asheville 
Amanda. lynGerlach: e046 Si es eS een. bs tS AAA ee de Rh eee eae Raleigh 
Seagrunmn Leigh: Gubpert x ioce Ud «edd as wh ere Oh Bw Oe Eh aw Ree EA Durham 


LICENSED ATTORNEYS 


Tina Gillespie: 4 jc-i.g sake) Sapte inde BCS ES nwa ee awa ERS Mt. Holly 
Richard: Scott: Girdwood 2aa5 5. 6 iGo AA RAE 9 SORA Se Fayetteville 
Sandhya Gopal: .)4.36.c40u-sqwaiast aa Ou poe hata aa oe tea Arlington, Virginia 
Jet CY C- Grady iin, ros a SO eR eR S Mp eh VERE OOS eet Charlotte 
Robert Fdward Gray sie $0440 5.06 Se big VERT SEP Ee REO ES DE Archdale 
Elizabeth Coleman Green ........ 00: ccc eect cece eee een e neces Huntsville, Alabama 
Brica Marie‘ Greenberg oo sca soca 1a ie es oon oo Row ed Oe NAR ea Raleigh 
James Douglas Grimes? wacccicsca tes test eras Lae eros a aoa aes Charlotte 
Kathryn Amy: Gromlovits st i oe 395-655 han teri RES AS eee Waxhaw 
Mikael Ray Gross 36 ss ic eG. Rh ha ee oe steko BA oe se Charlotte 
Alyson Rydel Grossman .............05. dea, deat eae ates Lake City, South Carolina 
Sarah Rebecca Grubbs: asses iw a coeee RIMS ARE Acad Raw OER Eee Shelby 
Katie: ROSe Guest: 364.0) ois. cee a ee Rw SE CRASS NRE AERATED Greensboro 
Daniel Cornelius Gunter ................0065 eee eres Tree Alexandria, Virginia 
Christopher JONN Gyvés assed et hte has Ree ees Winston-Salem 
Angdrew M,-Habenie nt ie03 in 356 hb Ghee E ROCHE OR a ee eet Charlotte 
Melissa. Iversen Hales): csci64 cadena 062 0Ge ead Meee ORO e AN Four Oaks 
Christon Stephanie HalKiotis 2614 .cci cise aes Gr Oe RON asa nee neers Chapel Hill 
Katherine Cook Mall ~:..2.6 occur eas ote hear ea eee ROLES Charlotte 
Tenika nudisell Halle hisace ue eek Geese heath teak Oe ees hae eens Durham 
Lee Daniel: Hamilton: 64.06 o0iwe siete ese ees OAR free eee Mebane 
Chad D Hans6en s5.3n su. 2cu caeuen ti thee ate eee eas Kernersville 
JoelJackson Hardison: <..5 venciseta ck ctiolee sede teen ow eee eae Charlotte 
Jessica Rae’ Harris c3¢ 806 jatis BA hs BO PSS RI Knoxville, Tennessee 
Margaret Alexander Harris ........ 0c cece ere cn cece erent etree eeeenes Charlotte 
Ashley Rockwell Heaton: i544 ca Saeed sr eee HS 2 Cae Hen GR e Shaw Tee we Charlotte 
William Cates Turner Herbert... 0.0... ccc cece cece cee reer ee oeneenns Charlotte 
Tracy Hanna Hewett 32 24./schan Mertens fs Peateeeeeeet ees eee ks Charlotte 
David: Rovyden: Higgins 2 cides a5 eA ERG SOE PANIES NH EROS Charlotte 
Robb: Derele Mill 6: i.e ra wawaee Saree he kai ereNe ed Cow Ree Geet es Asheville 
Robert Craven Hines 22546026066 Sey kde bee ee See BERS Arlington, Virginia 
Constantine: Curtis. HingsOn: <)).0s. 60. ot oe tweens lai ee Oe eee ewe Wilmington 
Emily Adele: Hoagland :..o.0426 ics ects iene ties aie eto e mee eas Charlotte 
Heather Paige: Hodgman: 65): ees 0 Ge eee Kae ea eae Sa aes Greensboro 
Shelley Slaugnter Holden: 2.00.0.i55640 oe See ae hs 00s Few se Bb8 ke SES ee Winston-Salem 
Elizabeth Renner Holgate: osc teveciecpa Sele ee ewe take eter tue wets Matthews 
JrBnic HOUanG. 2.26420.00, 068 2aaees bio tae boa ee a bee a eee Charlotte 
Melissa Constance Holliday ...... 0... cece cee te ee eee eee eens Buies Creek 
Hlizabeth L- Hommes icc. kc eects Peak lH eee Ce eee ee eg Spruce Pine 
John Montgomery Holmes ......... 0. cece ere cece cnn erence eee Buies Creek 
Marie: Hylan Hopper i.s cates ene Conse a SER eatin wee eee Morrisville 
Adam Louis Homer. ouisckisigecadtie hwnd oy bbe ie wee ewe cain se eke Charlotte 
Ashley Beth Howard istic sis ed ee Cea ee GOLA Oe BS RA eA Charlotte 
Ely CGC: HOWell 1c. ast. eon bina bya ye PSS 8S ZA Co eae Atlanta, NC 
Laura ‘Caroline Hubbell: 3 2.434.4-4.53.0a esa dd oeG eet w cl Uees wah ate aes Charlotte 
JOMENCHUGSON: 2.3600 bi haw hehe els eee een ews Renee See Greensboro 
Paddison: Preston Hudspeth sig ncice eee eel eeu Fae Geeen PAR tans Manteo 
James Edward Smith Humphrey ....... 0... 0. cece eee eee eee eens Charlotte 
Michelle Beth Humphrey. ssi ok deat aware ts Chad ne ee Behe eeG ae eerss Charlotte 
Kathryn Lee Hunter nccsanvnciddanasened seein Gee Ree enn Soa a Ala wea Raleigh 
Shannon R: Hurley-Déal ix sc00¢ oh 2c id Oh es eee eee oe See Eee es Laurel Springs 


LICENSED ATTORNEYS 


Willian’ ©)...L. -Huteninson: ¢ccicca eid eok te ora diy bhad neh Ot aed COW REA Charlotte 
John Russell Ireland .......... 2.0... ee ee te ete ene Springfield, Virginia 
Blizabetn: HoAVin <2 3.404% 6 dx. bares eee eee eae Pies Cehaeb ee es ate ate Carrboro 
Douglas E-JackSON +2 0nsose¢edce0aueiy cei Ow nee eS 408 SOE tS ERE Ss eee eS Apex 
Jeremiah: Cewis JacCksOny 60:60 sk 5 eles on bd RN ERA AE OE ES ERS Chapel Hill 
Philip: Wesley JacCKSON 6 0.6094 64.4 ou. gee eee dewee ee BH Columbia, South Carolina 
JESSICA JD CNIKINS§ ¢ foc. 58k ee SS oe hak baw 84 OR SAE ae eS Powder Springs, Georgia 
Vance Edward Jennings .3.5 diocad Sipe eee ek gree ew bios Cha Sw eas EG Cary 
Melissa Ee J ONNSON s ¢4i¢ nape hae eee Ga Me Pe ea AG hae ee ee Re aes Wilmington 
Russell: W. JONNSON - 572 4:6 isd eae a seta eee BSL ee ee ee eee es Durham 
Saran: Mis ONNSON23 oc ence eae sie ae eRe EE RE Ee OEE Raleigh 
AIIVSON 5: J ONCS a94.5. Cane ESE OE ee ew een a eRe Burlington 
Bradley Craig Jones: 3.25 nn eos oe ees ao DEER TEASE RRS Rocky Mount 
Cynthia ANNE J Ones. wks ees Ga Sais els see Bae He aOR E Ve ER Charlotte 
Jeremy Lyn JONGS. 4.4.44 Caw Oye as Oe ek oe Sw ee Ve Springfield, Virginia 
Quintina Daniell Jones. 6.0.6-s 5-42.08 0 SoC Oe te OLA ale ew oe Marshviille 
Crishon: Danyelle- JOrdan 66s 5.6424 604 Soh eee eA 6h FNS REDO EMRE Rocky Mount 
DOFiS Kave JOLd abl: 4-o55. iced usar IGS & ey medida weeded HR Rice Chapel Hill 
JOM RODCIE VOLO, cece ch tah bo eke oe CR oh Rh PN oe et Charlotte 
JOSepi: Daniel JOrGaM) 64:6 stengend wine 3 Ua aba ERORO RS MARAE 2b Sore EAL Belmont 
Rebecca Blackmon JOyner «4.5.06. 0 bee ee ea ee tee ee es Tuckahoe, New York 
Gat Roger KamilisSkt 3.2.2.5 43.6 beta e OF FR sh Se Bae BETO ES wa Durham 
Stefanie Isabel Kandzia ............ 00. eee eee tee ete eee e ees Durham 
Geeta Nadia. Kapur s css3 056 43: pea deuce Sis ed eg & aa ert Rasher aes ame A Durham 
Amie Rebekah Keeling: sicnci.a.09 ine). 8aoaed tose Rae eu ee eee eis Waxhaw 
Richard: Andrew Kéevet «io dqehs oon 24K ke oe eae Oe eee eae ak Winston-Salem 
Amanda Bullard Keuey o33 serach te eee oe ial ee eee Ra wa Bales Carrboro 
David William Kelivi4s gach eect ORO SS Ge Cs ee eS Ce Charlotte 
BUSAN TACKSOINKEIIV. 8 iste isk Co adh cy ie ESE ER a eT aE We eS Durham 
Anne Catherine Kendrick .......... 0... cece cee eee eee Winston-Salem 
Phillip: Ballard Kenic Gy ii45-he0.0 Saag: esas Pa Le eee HRs aka Say S Raleigh 
gulie Lauren: Ker 2245.40 caret ieee aes Chew ae ON ad BA Charlotte 
AUNISOU: NIG? seca gi WS eo eed ae ace ie Re DR eas WORTa are Wem. Abingdon, Virginia 
pebastialy MIchMANOVICH: a-s00.4 46 cr ewe FS A OLS he ER oe Durham 
Hannan Hyunyin: Rim): fi0nd-i oe renidewe wade oon Bee icra we ee a ws Charlotte 
IVC 9: ROMS 8.5: ae aden ve ny a he eels eae heh Bie eee wos oer ee eens Charlotte 
MOSES Ritt.:.23 oveciewtwa beet wioragied sue Me See eee aya toa ewe Ree Chapel Hill 
Jason PHIMIP Kimbl@essii 5.8 sv ork eal 4 DS OEE Hk So eS Oe eee Buies Creek 
Pere AlCl MING 5G 25 eo ihe eee fe ea ee EERE SS Seb ee Re Charlotte 
Richard James: Kipkey<5o cia cea eee eek ba eas we eae eal Greensboro 
Saran Blizabew Kir Dy, osc 3. i ake bark ees Mn dpe ek Oa a dae Oh ee Winston-Salem 
Anita lic Kiagge: Soke a 04s 2 bw aidan eee ea aa 3 be ohare ae aa a Raleigh 
Daniel:O:. Ruin@dinst: 2 64 3.6 4 odo 8 oth Hawa Me Aa i BARS Palm Harbor, Florida 
Julie ‘Catherine KSh: 422.62 iei a 24 9 KG ew es Ss Hees eS Arlington, Virginia 
Amelia Marie Kniault .c665. ced is Fk e oll we 6S HG FOE ERE aS Vie Mebane 
JANICE) ROPC 4:66 wre ag ie RS PA ee he bee ee ee aed Greensboro 
Ramona. |: Lanipleys4.c0. 4.32945 hae Ae dates oko bende oe Oe Oe eA the de Monroe 
JON RODGH, LANG 35558 eG eee a eh a A Se a Teas WS SR ee ee SE Coats 
Leslie Catherine Lane ....... 0.0... ccc eee ee eens Athens, Georgia 
Kelly De Rangiea occu an ane ot eet be ee nga hates s ames awe Asheville 
Amy Canine: sarcted ag oe hk oe race reek Si aA ERS SRE WER Bw Winston-Salem 


LICENSED ATTORNEYS 


Thomas Andrew: Leach: v.0s:aciveiedtal deine eae ere eer ewes Wilmington 
PAA CS a oh ce en sere ahd Ga eden ee ace ia eh ate OG whe ae cae Charlotte 
Kathivin Stewart Lenimall..< 6:06 aus od ee oe We CSN AAA So ee ed Jamestown 
‘Thomas: Raymond: Lenfestey 22.45 oie hh bad ed OE Oe HERG OP Oa Cary 
Shelley: Kaye Levine: aio ot. 5 ech 5 tnaeea te hey et chk ecard Scant Oe es ete aro ke Wilson 
Gana: BLEW aces bee eo ee ee eet alco phe etn ae ieee Southport 
Trent-naward. Lindsay: - +2 cc4ws eaves ieee oe he eR a ee Re ee ae Concord 
POPC Mb en a ie eae Sa Oe Ee Oe Cod PAS aS Winston-Salem 
Danica Lynn LiGles 5-46 evn 31a Oh aaa wie Hana SWAT ee Oe TRIOS Indian Trail 
paraleAnn LOCKE: « asco saseh hg) bh Ve NE PR ee Chapel Hill 
Brandon: LiOIcon: ty icx hb nhot cho oe ew Et eA i HAS ao Sats Huntersville 
DORN DAVIC WOVE. «i cident bed ee ae ae, OO Lancaster, South Carolina 
DonarAntonio Luna’ 5.050.545 Kee SUSE Lee RAG Ee ROSAS Charlotte 
Gaprielle:G,. MACON: 5.3.4.4.0.03.4nci dete Gos a A a eee nd heir ee Winston-Salem 
Joshua Dale MalcOn os a5 sco icin eds wana hoes hee eee Se ee REC? Pembroke 
Artemis Helen Malekpour wsiccciesi coe wen cette cues aoe medias Chapel Hill 
JILCNGTa Male v9 se ao ae de es Cee cis arnt Ce oa YG Charlotte 
Michelle:Viveca- Mallard .2.4-4)teendg-64) eG eRa ne VO eee nda ee ees Huntersville 
Barrett-Cnristian: Malos: seeks hss ae bare eee ahh toe date ate eee hae Pal a Charlotte 
Larry A: Manning iiss 5 cos oe eer ew ae Sd Sue ee eee SS Nashville 
Steven Aaron Marshall 4.3. cise kh otek wn ways Pies ee ba See Sas Charlotte 
Matthew GT: Martin 34.04 c4acstvat er sid nai sdaoei opi sadunS Alexandria, Virginia 
James Michael Mason a:dac0iw 4 eh tw need oes eae Se aes ee Winston-Salem 
Timothy Nicholas Mathins: 3...0¢40.0.04 ee. 2 eb eG A ee we ade BES nd 3% Burlington 
Richard Thomas. Matthews: 24.146 64. bine o S54 S SR aed a OSs RNG CGA E Carrboro 
Mara: Lynne: Mayer 63 oii cece rne Heed Gala Ve -ae's se ate wa eras Montgomery, Alabama 
Bernard Benjamin McAvoy .......... 0... ccc cece eee ees Kill Devils Hills 
Neill‘Gregory: McBryde: ccc: io bie gine ete e eel he ceed desea ehe es Charlotte 
Katherine: bynn- MCCartny *% eid bbe oie ane eet eben ess aces Fayetteville 
Brenton: Wood McConkey iia. ee.a kes C4 weet Oi eee ee Nees a ews Raleigh 
Kara. Al MeCCraw: «cacieoe 206 Babe so te oie eee saad Gira ee ea Se ee Raleigh 
ViaTeel A. WCOCVER. «7.08 oie kaha at aeck Pita ke St A REN eek ba eae aa Durham 
Andrew Martin: McCullough:: 32.206. 4o 008 O44 std cad Beatie eae) ees Matthews 
Stephen: MeDOnOuslls4.24-42.25 4 6a Ae ok Pa hee A SS Millis, Massachusetts 
Montaye sigmon McGee «4.00 4.04.44 Gh aaiee awa Aw se Wea ne Ge be eee ees Durham 
Jonn- EGward-MGERNIONG 425052 seteahea umtitne ee hee tesa eats Raleigh 
Daniel Patrick McNally :p4s.d% cee cvowa aie en dela Weg the Ee eae ee es Raleigh 
John Holland McCTVeire: 2 ocisiwsotike~ ek Vo nle aeRO haw eda ae ea Raleigh 
Kristy Anne Meares i.3 ies eendes ee Gace ky bat ewes Ge ee eee Raleigh 
Witham: Ts Meqlinl s.6.0t.0s Sack ohc Gan 4 ees ow ee SOR i ba a Hatteras 
Billie AllensNMeeKS:: $54 se ase hl os ewe aes een nee BS wey wwe ick, few Saag ows Statesville 
Scott stone MeNle6r “«:.%4 04 $602 na oem oie ies aS Ved aw laa WA aes Charlotte 
re fal Ric NICK CA Ss cbt. Sec trie ek ao Bk Datel, te Soa es ba OR aps Sat ae Bate eee Chapel Hill 
Aaron Kelley Menser soo dae b OHSG BASH aoe ey SAS Re RRR AD POS Charlotte 
BIN SCO: MeCYErs: 5.05 02 ta o% 5.6 tse BREE MADRE Mowe ated Durham 
Tiffanie Charise Meyers. 2.3.4.2 26. 6a033 Sead S 40d ne beeea tees ke sarees Cary 
Susan:Clay: Miles: i 4c eic.2315a6c coe tate Vee Se sede ta mreweed Winston-Salem 
Hsia Via: VASP cheek cee ta SSA OA EER OEE URE PEA ACO ee Durham 
Kara: Anne MINONZ) i400 5.5 dies dd Hee Be ee eG ae Bae eee 4 ead Chapel Hill 
Tonya li Mitcnel): 2.3.%i ws wage oe eens aon taee bed eye eames Arlington, Virginia 
Robynn Elizabeth Moraites ....... 0.0.0... cc cece eee ee teen nee eees Charlotte 


LICENSED ATTORNEYS 


Zachary David Morgan ........... 0.00 eee e eee eee ewes Greenville, South Carolina 
Lisa Bass MOmis: 43242-3020 s rs a caasee ok bedi ee en ORGS iS oR ees Charlotte 
Mark NeéISOn MOPS: + ':c.0cc0e eects 6 oR ER AR tA PODER SOS RW Ae BS ESA Spindale 
RobertcA. MUNA uc tere es oie Wi EN ERO eae ewe hes Newton 
Michael. Murpny 2.4 setacossaewetectese es Gu cea he ein eet eee beseds an eeee Apex 
Jettrey: A. Nagle: v4 acca, wee ieee oR ee bine ee ee BOS Baretta New baews Charlotte 
David J. NOUN: 525 bien 24 hao aha SA Ooh eNO Oe eee eae aes Durham 
Josepn: Phomas Nevilleo2.5 2.53205 26s wh eee he eine Cem ae ta Reed ee wee Linden 
Benjamin kh: NOMmMan’ 232456945 4 ae eee eet arenas few ieee ee Jamestown 
Holly Berry Harris Norvell 2 ¢4c002 Ae ¥eS oe Bee ie ews cee Ge teed ae Charlotte 
William Augustus Oden .............. 0000000058. Washington, District of Columbia 
Bridgette:Diane OdOm 4. 0%3-c ao sas ck eda as Mele ee mare ae ea Fairview 
Larina Michelle Orlando > “639085, 05.84.40 Os Oh AES FEE EEG WERE RAS Chapel Hill 
Augrey Clair Pages 2s 27. mitt os siren: ob ot wai Sed heal tel ee ee eine ela ater ae Charlotte 
bisa Adele Page coe G eoea ote eee eis ol ne eee ee Raleigh 
Natalie Jean Painter, +. <\c.iatig tos see eee Ro een ek ot eae ea Mooresville 
ErincGwen Palmer 200). u a cadaee sie sees otek eee Sees Ss Pat otis Charlotte 
Kara Denise Pardue 2k oni oe ee en oS oe SG ents lo gai we ee eee wa ees Elkin 
PYeG PoP arker sos: ho rose hg. canoe ead oe tee ee ad eee eee eo Chapel Hill 
Vaddrick Quanteles: Parker i205 04.4 drat 0 ows et eh Ae a DA ed Morrisville 
ROSS HOW ard (Pall. <is Snr: sede cat aod (han OR GEG Awe ee eee staeeoe Charlotte 
Nancy Meyer Parsons 2.2.5 344n5 2ionase ate atostine bean teeeteokoe ke tot Charlotte 
Daniel: RODEr PASSO: 345 3.465, FRG S TASS Sah ORE TREES EL ON SO ORS Charlotte 
Willian Hargrave Pate sock 9.4. Bald 256 EO OA Se eww Chapel Hill 
Stephanie Renee Ennis Patterson ............0 0.02.0. eee ee McLeansville 
Amanda Marie-Patty «sss ssa gatas Hees Ad oben ee neta Oates wea ee Greensboro 
Douglas Jonathan: Paul it 2nc3ds oe weal ss eee eae pee ee eae aS Chapel Hill 
Christopher Francis Pettley 34.64% ticadsieeoeeut a eee ee ee eran eores Cary 
Len H.-PeGpleS x3 2 Poet wih a PR SS Ges eee es Ae aaa ate: Raleigh 
Garrett: Raymond: Perdue <22'su 5. dcure deere See sew ee a anaes New Bern 
Richard Rustin Perlungher ............. Sain Gata see aarti Meee eae ae Goldsboro 
Timothy Vay Peterkin. .02 seri te we ee ee has hte ee ee oes Knightdale 
Charles Alan Petigrew ac: encaitie tae eee ne nae tae ok a elas owe Charlotte 
Elisabeun, WE Cit 335 ocr 54 tee she 68 ice Bae Ie HG ee eh eR es Kitty Hawk 
Debra: font. Pinkston so i040s oda Saceae eee new eee caters Shae wees Meta wes Raleigh 
Brian. Kelly: PIGMmMGNS oscc wad ohee Sac ces oh hs He Sad een Se Seles Marion 
Elizabeth Stewart: POISSON 3 .6.24.004 6 canecw'e ou. Sid wc ea SGA ees GAN SS SOR Lilesville 
Christian Laurence Polking® oni.04 were gaGus the cew he uieet oo8 Fete eee Charlotte 
Sear COW 5 stn be ho BS ACW Se AO SS Oe EES SOLES Charlotte 
NathanielS: Ponock ¢sawiviees 05 ead eee ee eee ew ee Ra eae Chittenango, New York 
Stephen-Patrick*PoOOlOS «o3.c6 22 Gesduw.ct.042 Shwe teeee WEhoe Oes.a 6 ee dans Charlotte 
Adrienne: Beth: Poprik:: 2.050206 ceseukehg sao ohana Ge ete Ht oe aes Winston-Salem 
Deporan-Ls:PritCnarG sc cows 6d he aw Dans St RRS OOG RRA Rake eRe D aed Durham 
Geoffrey Summers Proud’ ss ¢.90254.5060 5.46 wae Re rns SAA awe Raw eee we Chapel Hill 
Matthew Gridley Pruden .......... 0... eee eee eee ees Winston-Salem 
CAT OLYIY QQUIIIAING sso Se 3 59 enh Sth Hine eed A Oe AR ae a PA AE eee aot Raleigh 
Matthew Steven: Quint « o% <6 x00:0 cate eee ae ene We A eG ae ate ent we Ss Charlotte 
Jefiréy Badward RAGiOrd  ydic.2. ce re aersawie oe nie ke oo een oan Matas ee tet Sanford 
Cnristopner B. Raw Sc ..<hcsad Hie ae ees Sa Ee era abies eee Wilmington 
Jeannette Racquel: RE@VGS: ic its hl ee ds Ae Ew Ree 2 oe Ea Shelby 
Jennifer Elizabeth Reeves ........0 0.0.0. ce ee eet ee etnies Mount Airy 


LICENSED ATTORNEYS 


John Benjamin: Re@veS: $4.5 004.654 ts eae Caw eee aa ek ee ee eee es West Jefferson 
Jennifer Fisher Revellé .44.4..4 54.0 664.05 Seb os ewes Dee ak ows Charlotte 
Antonig J. -REYNOIOS: JG poses nee eee Ce ETRE ER ERIS AE Charlotte 
IM: David RNGUCS). 6c terareltla cane ee ee ae a ea eee a as Greensboro 
Christan Carol RNOtON 2s 25655.644. 658695 s 68 ks et ES Smithfield, Virginia 
Ernest Christopher Richardson ..........0 0... c cee ence eee eens New Bern 
Todd ‘Alan RiCHalrdsSON 201 i.owae ere we Ok Arh ee enews Stoney Creek 
Matthew Scott RobersOn i) 3 be Si sr S SSS Se Pe OS Asheville 
Ben Logan Roberts ....... 0. cc ccc cece ee eee etree ea en eae nnee Buies Creek 
Daniel -Powers:. RObDGrtS:s soi a eee ha oes eas ean ee OO AA eR Cornelius 
Linda: Seay Robertson s4554.00 cise eos Ss cee eee ote w see eae ees Raleigh 
Matthew C. Robertson «...ccccde cia ee eee tee den as vas Cheraw, South Carolina 
Andrea Rae Robinson. 66 Osis od OA ed ha ee he Oe Ree we S Morganton 
Jabringd: Blaine RODINSON 4% esse bh oe ORES EEN Hillsborough 
Nathan’ Dan: RODINSON: «sesh cath aed bate ERO ae ROR Durham 
Kathy Reka Ronafalvy 2... ..0 0c ccc ccc weet recente nee e serene ennnee Buies Creek 
Chandler Wayne Rose ....... cc sce ence ere cent enact eee en sen eeennes Haw River 
Martha Richardson Sacrinty .....2. see bee ee cee reed eee reas Greensboro 
Megan Sager 4 5cic5 shi 4 6p Oi aN es BS TARANEH AAT HSER IAT ERE ES Raleigh 
VOSSICA WS SAGE. a4. 4 see teeNGAndn re ease tee eA Se Goldsboro 
JASON: Matthew SaSS inc 56 95h ke be ee 4 OES PU Se Ort Ee Re Wilton, lowa 
Evan Margosian Sauda 2. vsseccaceis es wes beer e nee ae Che ek tae es Cees Charlotte 
Heather Elizabeth Sawyers. aii. cece ewe le eee eee ee ee wate es Charlotte 
Edward Stroehmann Schenk ........ 0.0 e ee eens Ocean Isle Beach 
Mind? Lin: SCnulze:.0< iia. awies ai ee eth oot ck Fk ble SE ee Raleigh 
Joh: Vo@eléy SCHWEDDE: 46.05 se dees hod ere Realy Oo eae eas Shelby 
Bryan: G. SCOU i) sande oe See Read CREA ee ERE ee Ree Teele Kernersville 
Katherine Elizabeth Seitz... 2... cee cece ee recente ene eee neees Southport 
UACOD Hi: SOIZEL oa. csaria Geen en SAR Ee ee a eae Bed Huntersville 
Robert Ward SHAW: oii ces dk Hee Ahh SE NERS ae Rae Chapel Hill 
Wesley ShHEiield |. cc0.caus ch wine os OERIS noe PUGS TS REINS Ad Winston-Salem 
Kathleen Arianne SHeltOMN: é 626 6h ice ean Se ee kao Vea ee aN wa ees Pinehurst 
David. Landon: Sneriin: ss. case ean tik C660 ROORKEE RGR Raleigh 
Bdward Taylor Shipley iicii029 ea eee POL eee RAS Saas ee Winston-Salem 
Mary Beach: SHUpING 6:5 eects oe Pela SAC GES ESE eee oe ER EES Oe Raleigh 
Matthew Warren Skidmore ....... cc ccc cee cece cece ene e een aneneees Raleigh 
Jesse Tiko SIallWOO fcc oa RSG RE OTR S RAS Dw A Obie REVS EEN ee Durham 
Hannaly Elizabeth: Smith sects ie Cia ho a oe ee Sale nares Whittier 
James Bradley Smith 14% Sakiwe hi Govan iad ele th oe ee aes Charlotte 
Tracy Ann: Smith w44444 Capi baka Cape ieee a se ae Winston-Salem 
Hope Marie Spencer ........ 0... cee cece eee n eee Washington, District of Columbia 
Marisa M:. SpiCOP sh fob Sic dae CER s RON I eka ete aA es Charlotte 
Alyson, RoSpurlock i224 24.67 .ce0 Cage crore eee awe eee eer ees Charlotte 
Jennifer Michelle St. Clait << i.ccuck ener gata ie x eek ae We hae RANE ees Raleigh 
Jetirey Stal v.cca053ee0ads stow se SEE ew eee RA Ee Re ee eee kak Waynesville 
Kimberly 8: H. Stan cisanavoevres ede tiie ete 4 oe aN 6d MOSER eee Chapel Hill 
Ebi SpLy Staton. 264.40 2.ac cere koensarasae ht emesiiate caesar sees Winston-Salem 
Cristina Onolee- Steeles. 26-0.643.65 oes cb hh eGGFe CHF S AEE EES OO Bas Greensboro 
Michael Hampton Stephens ........ 0. ccc eee eee eens Whiteville 
Shannon N. StOKeS: ss:6.25-4 et ea ce 4 RGR SE EL A PEO OET ERT ERE Charlotte 
BYVall: Ward StONe sah ceral abet Coe ease aVasass those e eee enas Macon, Georgia 


LICENSED ATTORNEYS 


Robert: BIVNG Stlea.t4 4.65.32) cars ob nae Baie Se she a A eee ee SES ween Charlotte 
Victoria Aleaah Street ....... 0.0... cc ce eee eens Rock Hill, South Carolina 
BPM EUZabeLh Styles: 424. 6 i aged inee GSS ale Ss ORNS, a eee orem See Wake Forest 
Jennifer Almond Suneson .......... 0.00. e eee eee eee ene ees Albermarle 
Samantha ANNE SUtpNin acs oh) soe ow SY eee. VhlOd Woy AWAD ees Winston-Salem 
Howard Ax SWeeney 2.355. 4.560656 ti Wh ee Oks ewe BoE Ee Gee eee Charlotte 
GeneTOSa: TaDOr 25 547548 4 84 Oh ck PA Se SE SA ORD RTO Cary 
Kathryn JONNStOM Lar: acu tecuows iets mie se tea ena One ene ae kes Es Erwin 
Andrew Duval lavylor Ac atuts cduegetieporbnek Gud s ciwie Am ame ie seed Charlotte 
JOreMmy ONAUN LAV? < oess bob adie oe eee e ee eee hes oe eae Candler 
Reid: Slaw Pay lor 34.62 ste oi od wey een eg een aire Reh aetons Asheville 
Bridi James: Tedgues, 4 tained 6 doh eae age ie eos OR Rea ate Charlotte 
Moni@ao Lew 2 teices acid wie eae RY, ac coe aa Pane dele bie Se ern ee os Chapel Hill 
Erica J Ona: PHOMIAS 3h. secre Sue ase he ah as ain Mion Wa tg oe ieee Paracel aces la Raleigh 
Monica -Roverts: THOMAS! «2.44 aired cea e oars Eee ia es ve emacs Durham 
Matthew W.-THOMpSOMN 4064 noo th aleeuae oud Rett ek we ek oes Wilmington 
Samuel -Gnitin THOMPSON: cco dokec aeons doe eds etawt este eu ees Raleigh 
Dorothy Brooke Timbs ............. 0.0.00 cee ee eee ees Rock Hill, South Carolina 
ASnIey GC. ODIAaS #84 bos 600) «bakin b0 ome tet eaet seat ees Sue awa Coats 
James W. TOU: 9:4 o-oo ee et chee ee oF UR LG oh eae oh ee bee eee Winston-Salem 
Mark: David Tolman: ccs s cdot $4.25 be SS ha SE 0 a Bee Ae eo Se & Winston-Salem 
Amber Novoa Alvarez TorgerSon ........ 0.000: Hillsborough 
Gregory OU TOSD 6:6. tm hase ta tee ela hoa tee Ure eed moan Nahe haha Pfafftown 
Robert Bdward: Travers :.46 o.iiee eis eaae even e eer Oui s gaee ees Chesapeake, Virginia 
Kerry bink Praynuin’. ance oars ne deta tinea ntauaiae we eae ne eee Charlotte 
Sarah Katharine Bradford Treece ..... 00.2... cece cee ete eens Durham 
Chioe Chaconas: TIMsiow ” 22 22% 7a¢4cac0 ina sed eee ed $4 eee ohn eee Charlotte 
Bizabeth Davis Tucker v2.4 x on cared bs SE eee Rese e hoe wees aad Winston-Salem 
Julie Harllee Tucker 3 <.0as444 6.2 ccien dala taw ed ae aoe ole dee Wg ooe Ns Sa Chapel Hill 
Christine UnG@erwood" 25% wneudbe ee oces wes BUR eee ae tee a Statesville 
Joseph’ JUde- VONNE SUL 4i.6 2 kos ene eb She eke tek eee HEE te Pee Fayetteville 
Ariy Anne: VikOMICM! si 2 .aeAdia-s ins pA E WUE eed LEGA en atresia yaEG bale a ee Bs Raleigh 
Karen Lee Wade: tcieus.ctacketaws ooh e napa ch amare ae Meee nae aes Raleigh 
Mary Blizabeth: Wade aisick scany woo nw gees Oe RD seein a elke Si ede a Somen eae Chapel Hill 
JOCL MGIMitt WasGNe? estan ocie nieetrag. te DAyia eee eens wae Agee tae as Wilmington 
Aaron GOrdon Wal ke? sis edocs owed oh OE enh Se a8 Wa eee eedae eee Marion 
Starr Harrold: Ward? a4-cx cv ey ots omaw ed ite eae els Danes he ees Fuquay-Varina 
Catherine Love Ware ........... ccc usec eevee tee erate eteee Huntsville, Alabama 
DavidyM arin Walk cue oud 9.9-6.3. 050 Seed. S826 Se Cada a keds aeons Apex 
Craig: Michael Waimer -2:: beset teeth oak Higa aweded Goendee Hendersonville 
Jamiah Kenyatta Waterman ......... 0... ccc cee ee tee eens Greensboro 
Ropert-Earl: Waters: 52.5 faces eis e-PAES ES Os ihe See Cee ee eke ee New Bern 
Jason: David: Watson 55.56% o 22h Gt ete Se onset sek ae Ooiee beeen d Wilmington 
William Miller Watts .......... 00.00.00 eee eee Washington, District of Columbia 
Mary Lindsay Weatherly j.02.i:4% Sia ws owe ee fee G el aR bho es eee ees Charlotte 
Katie W Gaver i350 ofc ahae ile we eae ee acne sane mere er eaeatiniin Oth Gaia Seawet Raleigh 
Stacy: WEAVER ic 2-c sh ob heh a tah eae GOS ROS SS BAWREE AREER AOS Erwin 
Brooke McKinley Webster ......... 00.0 ccc ccc eee ete tent neers Elkin 
Brank Allen WebSter<u.i2664uw 2 22s 2c ded oddone 55, o eee RR eS Rutherfordton 
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Meredith Ee Wemer? win. odin vs kde pee Se AER R BARGE REESE Alexandria, Virginia 
Mariah: Dawit WeSL. 6c 5. 0eaeeatee eee tl Yaw en Sh A ae Wl eT eons Raleigh 
Eugenia R. Westbrook 2.0... 0... ccc cece ene Washington, District of Columbia 
Anna N. Westmoreland 64-005 a6:4.t each tana ne G4. 8 BIO ER ole en Charlotte 
Seth: Warren: Whitaker =: 5.4.46i2.4 05. hae ewe RA a eed ROH ree eee reed a Cary 
Heather Conover White s.22.65s 4:3 3 See 4S Oe RG eee ia es Greensboro 
James Garfield Williams ....... 0.0... ccc cece cece eee ee tee nn eenes High Point 
JOC MM. Willa: 25 criss eat ea ace hee a eA ag RE REGEN HARA SRS ae Charlotte 
LiGyd- Lee Willams: 3..c2.4.c82 dopant orate Gated core ee es Oe ed tele gels Scranton 
Geofirey: Ryan’ WiliS:..0 45 2 si ote eos ee eee Bas Se Res Lae BA as Carrboro 
Vachele Denise WilS) a4 oivakd 4 eae ee eae ease ee te ete aes Greensboro 
Jennifer Lynn. WillistOn 246% sete ern Sane ee eh he Reet Chapel Hill 
Anna Carlson: Wilyard: 4 xt. bt Se eae es Sates Lee ewe eee ees hh Oe et b4 Charlotte 
JUNIE ANN Co WLS OM oir Gigs foals Ae hw ree RE fo Ria ener, Sb wc te, ere bn Raleigh 
Thomas Ae WiusOl2.i.43 520.84 ta eee iG h eed kes Charleston, West Virginia 
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Amy MCN Ut WOMAN ie ihc tc ee wa eather ob bw ead Be Charlotte 
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Thomas Benbury Paxton Wood s..4.2042622 .49 si 440s OU Ades Ve eee es Edenton 
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Given over my hand and seal of the Board of Law Examiners on this the 29th day 
of September 2004. 


Fred P. Parker III 

Escecutive Director 

Board of Law Examiners of the 
State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by examination by the Board of Law Examiners on the 
5th day of September, 20038, and said person has been issued a certificate of this Board: 


Karen Wells JackSon ........ cc cect ce cece eee teen e esse ec eeters Charlotte 


Given over my hand and seal of the Board of Law Examiners on this the 27th day 
of April, 2004. 


Fred P. Parker III 

secutive Director 
Board of Law Examiners of the 
State of North Carolina 
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by examination by the Board of Law Examiners on 
the 10th day of September, 2004, and said persons have been issued a certificate of this 
Board: 


Andrew James Abramson ........ cee ne eee e ene Salisbury 
Gregory Alan Beckwith: ii¢2i4tiawswet eibueteutou ta iewis tar adn. Winston-Salem 
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Mark-Jarrett Chiarello.) s.6c.5.b654545. Gi 4.99 eS OF dee oA ee Winston-Salem 
Kevin Michael Christensen ........... 0.0.0.0 ce eee eee Walnut Creek, California 
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Patricia Jealk: DOVIO 56 aces 4 eee den rs GAA ect ee ee Rees Cee Charlotte 
Katherine ly: PISNG ctu sri.ge Seat td ay Se Pa OS Een BS BE Asheville 
JAMES: PME VV oto ses ea ore rhs he eateas wired wet eth ee oa cet th Raleigh 
Rebecca As Gumbpiner.) 2. hes pee ead Pikesville, Maryland 
Michael Arden Hannan’ 12 %2.60sseases Sous ne ae iaw ek eiee ede een eee ed Raleigh 
Kathryne Elizabeth Hathcoek o:.2.cc.069 025240002 05656 se oee dove eaweles Raleigh 
Kirk: Darwin Jensen zen) oie cee See oh eee aha ot KO beeen codes Harrisburg 
Daniel He JONSON | ine atacand Bs aia ica ha ee ab ee EH ee AE Re Hickory 
Anarciros Ni¢€k KOnt0s is ciciiae 2 pode ota et iiss seh weed coe eed cada Winston-Salem 
bruce:-G. Guna. Wl 24% c.et aca ck bea bade ans Mae thee eet oe ae bate are Charlotte 
Chandra Dawn McDonald.» s.: sis0:650 050 6 eb VAG ei Ree eee Rockingham 
Michael George: Mosler ».24 2.0% 400548 «atbeS he iae Soke eties bo edleaeedet Charlotte 
Ehomas Erwin. NODC: «25203 soak ence ots wanes ark ant ad ae aa Greensboro 
Russell D. Nugent oi oa.4 Meena beta e Ge sea os BORO Rs Sue aew A Wilmington 
Thomas Henry Perlungher .............. 0. eee cee e reece rtceece Goldsboro 
Matthew: Douglas Pipes 2...34 6.4 e205 eb os baw AEA Rs bs Oe e Winston-Salem 
Paul CarltondRatnkenc.i.2.03 5 oder eee baht eee oe Sle anri ens Greer, South Carolina 
George Franklin Sanderson, II] ....... 0.0... eee eee eens Raleigh 
Léthia Marie Sorta ca.ctet sk oe dee ee eee es Seade st ee eaeo see ees Mooresville 
Alice: Morrison SHANE Ver <<. sei 5 5. 25-6. SAAT US a eA anes Elkin 
TUMOthy JUStiN SIGMON 25.64.24 cee es back ae was a ico erin, ba we ee Cherryville 
Patrick Henry Sanh. ten 4 ares Sen etias eens beumkcee ela Seca eee se Greensboro 
Brian: Willian SpainnGure sq 625 ne oa te eine wae 2 $A MENS THe eT EN eae Res Charlotte 
Jdimes Lewis Suan). os sAick 23.66 hs ek Swe ASO Pa OAR AS ARO es Havelock 
PUNE CO: SUNN ica § bts 4b se Wd da oa eee ey Ce oe es Durham 
Claire’ Marie VujanOvic! 4:64.40 6c ke irs he eae ER OR REE ls CAA ES Asheville 
DIAN WANS Siow ta See e Sow ee hehe ote See eee aan eee Sree F Charlotte 
Nicholas Damian Wilson .........0 0.0. c eect etn eet eens High Point 
BSGW Arh YOUNG cg yr ieee eos Scrat Ay Se OS a ea ees Henderson 


Given over my hand and seal of the Board of Law Examiners on this the lst day 
of October, 2004. 


Fred P. Parker III 

Executive Director 

Board of Law Examiners of the 
State of North Carolina 
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I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by examination by the Board of Law Examiners on 
the 10th day of September, 2004, and said persons have been issued a certificate of this 
Board: 


Jennifer Shannon BENNell: 6a neha se ew CNS ee ies ta whe hea es Liberty 
Pamela LeOnard: Garde ssp:iciad eran eae nin Aw dark oni Be an a Holly Springs 
TIMOthy ‘Re AGannOn: h2-24 tate al wah tle Seva e eka rehehuiaredme Charlotte 


Given over my hand and seal of the Board of Law Examiners on this the 4th day 
of October 2004. 


Fred P. Parker III 

Executive Director 

Board of Law Examiners of the 
State of North Carolina 


I, FRED P. PaRKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by examination by the Board of Law Examiners on 
the 17th day of September, 2004, and said persons have been issued a certificate of this 
Board: 


David Jd, Ward vagexttpivavtw sr Gaal ye 454 CUS ees Dd NGS Hoe Rees HORS Raleigh 
Katherine Justus Clayion ssi.6¢s5sct voce dea daw eae eae da dawns wind Geom aes Cary 
Jonathan. Neal: BitZ..3% Gs 6.8e erase oe huis ee 6 PSR eee eS owe et ea aet Durham 
Robert Allan Feldmeter v.06 ee sb-id eG a eikes etd ene eh es eh Riverdale, New York 
Willian: Be SIMMINg sorcerer aude can ddcceneihun boas bias Sea ee wares Carolina Beach 
Marlon Brent;Messer: oii icuasete etka ds bei eae ees ee. Canoga Park, California 


Given over my hand and seal of the Board of Law Examiners on this the 4th day 
of October, 2004. 


Fyed P. Parker III 

Excecutive Director 

Board of Law Examiners of the 
State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named persons were 
admitted to the North Carolina Bar by examination by the Board of Law Examiners on 
the 24th day of September, 2004, and said persons have been issued a certificate of this 
Board: 


Maxwell Alexander Carr vcs eis 3536 8653, dO Oe 2 a a a a Os Charlotte 
James Edward Hickmon .........0cc ee cece ees tacncrrevsucueeeeneees Charlotte 
Kelli Nichole. Diamond: « s.1.2 cs hb 5.4 SAE RS EERE SOS eRe Fayetteville 
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Given over my hand and seal of the Board of Law Examiners on this the 4th day 
of October, 2004. 


Fred P. Parker III 

Executive Director 

Board of Law Examiners of the 
State of North Carolina 


I, FRED P. PaRKER III, Executive Director of the Board of Law Examiners of the 
State of North Carolina, do hereby certify that the following named person was admit- 
ted to the North Carolina Bar by comity by the Board of Law Examiners on the 24th 
day of September, 2004, and said person has been issued a certificate of this Board: 


Daniel Robert Wanderman.................... Applied from the State of New York 


Given over my hand and seal of the Board of Law Examiners this the 4th day of 
October, 2004. 


Fred P. Parker III 
Executive Director 
Board of Law Examiners 
State of North Carolina 


CASES 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


OF 
NORTH CAROLINA 


AT 


RALEIGH 


STATE OF NORTH CAROLINA v. JIM EDWARD HASELDEN 


No. 665A01 
(Filed 28 March 2003) 


1, Appeal and Error— preservation of issues—failure to 
object at trial—challenge for cause 
Although defendant contends the trial court erred in a capi- 
tal first-degree murder case by excusing for cause a prospective 
juror based on his felony convictions in another state, this 
assignment of error is dismissed because: (1) defendant failed to 
preserve this issue for appellate review since he did not object at 
trial; and (2) defendant is not entitled to review of this assign- 
ment of error under the plain error rule. 


2. Appeal and Error— preservation of issues—failure to 
object at trial—leg shackles 


Although defendant contends his right to a fair trial in a cap- 
ital first-degree murder case was violated when the trial court 
ordered that defendant be shackled during jury selection and by 
failing to review the order during the trial, this assignment of 
error is dismissed because: (1) defendant failed to preserve this 
issue for appellate review since he did not object at trial; (2) 
defendant is not entitled to review of this assignment of error 
under the plain error rule; and (3) in any event, defendant’s prior 
altercations and threats more than justify the trial court’s deci- 
sion to use leg shackles to restrain him. 
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STATE v. HASELDEN 
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3. Jury— capital trial—selection—voir dire—questions con- 
cerning parole and parole eligibility 


The trial court did not err in a capital first-degree murder 
case by denying defendant’s request to voir dire jurors regarding 
their opinions and beliefs concerning parole and parole eligibility, 
because: (1) neither the North Carolina or United States Supreme 
Court has ever held that a defendant has a right, constitutional or 
otherwise, to question jurors about parole eligibility; (2) the jury 
in the present case was informed on the meaning of life impris- 
onment according to N.C.G.S. § 15A-2002; and (3) during deliber- 
ations the jurors neither indicated any confusion regarding the 
meaning of life without parole nor requested any additional 
instruction from the trial court. 


4, Discovery— first-degree murder—failure to disclose wit- 
ness statements—motion to dismiss—motion for mistrial 


The trial court did not err in a capital first-degree murder 
case by denying defendant’s motion to dismiss and/or motion for 
a mistrial based on the State’s failure to disclose exculpatory evi- 
dence including prior statements to law enforcement officers by 
various State witnesses and failure to turn over court documents 
filed in the child custody litigation between the victim and her 
estranged husband, because: (1) there was no connection 
between any of these statements and defendant’s decision to stip- 
ulate the various facts at trial; (2) defendant received all of the 
prior statements of the State witnesses after these witnesses had 
testified on direct examination at trial, and defendant used some 
of these prior statements to cross-examine the witnesses regard- 
ing inconsistencies between earlier statements and statements 
made at trial; and (3) defendant had in his possession at trial the 
documents relating to the custody litigation. 


5. Evidence— victim impact—emotional outbursts of family— 
no plain error 


The trial court did not commit plain error in a capital first- 
degree murder case by admitting victim-impact evidence and 
allegedly failing to control emotional outbursts by the victim’s 
family because even assuming arguendo that it was error, the jury 
would not have reached a different result given defendant’s con- 
fession to another person and defendant’s stipulation at trial that 
he was responsible for the victim’s death. 
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6. Evidence— photographs—area victim’s body found 

The trial court did not commit plain error in a capital first- 
degree murder case by admitting two photographs of the area 
where the victim’s body was found even though defendant con- 
tends they depict a cross and memorial flowers which do not 
accurately reflect the scene at the time the body was discovered, 
because: (1) a witness testified that the photographs were a fair 
and accurate representation of the property and of the location 
where the victim’s body was found; and (2) the probative value 
of the photographs far outweighed the danger of any undue 
prejudice. 


7. Evidence— photographs—victim’s body 

The trial court did not abuse its discretion in a capital first- 
degree murder case by admitting three photographs of the vic- 
tim’s body even though defendant stipulated that he caused the 
victim’s death with the infliction of multiple gunshot wounds, 
because: (1) the photographs not only depicted the condition of 
the victim’s body when found, but also corroborated defendant’s 
confession to another man that defendant had killed the victim; 
(2) each photograph was taken at a different angle which offered 
a unique perspective on the nature and location of the victim’s 
wounds; and (3) by showing the number and location of the vic- 
tim’s wounds, the photographs helped to circumstantially prove 
premeditation and deliberation. 


8. Homicide; Robbery— first-degree murder—dangerous 
weapon—motion to dismiss 


The trial court did not err by denying defendant’s motion 
to dismiss the charges of robbery with a dangerous weapon 
and first-degree murder, because defendant’s own statements, 
both before and after the murcler, provide adequate support 
for a finding that the use of a gun to kill the victim and the 
subsequent taking of her purse and car were part of one con- 
tinuous transaction. 


9. Sentencing— aggravating circumstances—robbery with a 
dangerous weapon 
The trial court did not err in a first-degree murder sentencing 
proceeding by submitting robbery with a dangerous weapon as an 
aggravating circumstance under N.C.G.S. § 15A-2000(e)(5), 
because the evidence supported the trial court’s submission of 
the (e)(5) aggravating circumstance. 
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10. Criminal Law— prosecutor’s argument—capital sentenc- 


11. 


12. 


13. 


ing—mitigating circumstances 

The prosecutor’s arguments in a capital sentencing proceed- 
ing that the victim did not have the benefit of any mitigating cir- 
cumstances and that mitigating circumstances do not have to be 
found unanimously or beyond a reasonable doubt were not 
improper. | 


Criminal Law— prosecutor’s argument—capital sentenc- 
ing—mitigating circumstances—age of defendant and vic- 
tim—victim’s mother—victim impact evidence 

The prosecutor’s argument in a capital sentencing proceeding 
in which he compared the mitigating circumstance of the age of 
defendant to the age of the victim and the age of the victim’s 
daughter and contrasted the mitigating circumstance that defend- 
ant was considerate and loving to his mother by referencing the 
victim’s mother in the courtroom were proper statements of vic- 
tim impact evidence which the jury could consider. 


Criminal Law— prosecutor’s argument—capital sentenc- 
ing—Biblical references 


The prosecutor’s use of Biblical references in arguing to the 
jury in a capital sentencing proceeding that the Bible does not 
prohibit the death penalty was not so grossly improper that the 
trial court erred by failing to intervene ex mero motu where the 
prosecutor was anticipating that defense counsel might offer reli- 
gious sentiment during closing argument; the prosecutor did not 
suggest that the Bible mandates a death sentence for murder but 
instead told the jury that the Bible verses he was citing were “not 
a mandate ... but [were] the [Biblical] authority for those of 
you who worry about that”; the prosecutor told the jury that its 
sentencing decision should be based on the law and the evidence; 
and the trial court instructed the jury to follow the law as 
provided to it. 


Criminal Law— prosecutor’s argument—capital sentenc- 
ing—death penalty deserved 


The prosecutor did not improperly inject his personal beliefs 
or opinions into his jury argument in a capital sentencing pro- 
ceeding by his remarks to the effect that defendant deserved to 
die; rather, the prosecutor permissibly argued that the character- 
istics of the murder for which defendant was convicted were 
such that a death sentence was deserved. 
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14. Criminal Law— prosecutor’s argument—capital sentenc- 


15. 


16. 


ing--consideration of victim’s life 


The prosecutor’s argument in a capital sentencing proceeding 
that “If you let this murderer walk out of this courtroom with his 
life then you are saying that his life is worth more that [the vic- 
tim’s] life” simply reminded the jury that, in addition to consider- 
ing defendant's life, it should also consider the life of the victim 
and was a proper extension of the prosecutor’s earlier argument 
concerning victim impact evidence. 


Sentencing— aggravating circumstance—murder especially 
heinous, atrocious, or cruel 


The trial court did not err in a first-degree murder sentenc- 
ing proceeding by submitting the N.C.G.S. § 15A-2000(e)(9) 
aggravating circumstance that the murder was especially 
heinous, atrocious, or cruel, because: (1) the (e)(9) circumstance 
is neither unconstitutionally vague nor overbroad; (2) defendant 
murdered the victim in a remote secluded area where he knew 
they would be alone; (3) the evidence supports an inference that 
the victim was left in her last moments aware of but helpless 
to prevent impending death; and (4) defendant left the victim 
after inflicting the first gunshot wound but then returned and 
shot her again. 


Sentencing— death penalty—proportionate 


The trial court did not err in a first-degree murder case by 
sentencing defendant to the death penalty, because: (1) defendant 
was convicted based on malice, premeditation and deliberation, 
and under the felony murder rule; (2) the jury found the aggra- 
vating circumstances under N.C.G.S. § 15A-2000(e)(3) that 
defendant had been previously convicted of a felony involving the 
use of violence, under N.C.G.S. § 15A-2000(e)(5) that the murder 
was committed by defendant while he was engaged in the com- 
mission of robbery with a firearm or flight after committing rob- 
bery with a firearm, and under N.C.G.S. § 15A4-2000(e)(9) that the 
murder was especially heinous, atrocious, or cruel; and (3) 
defendant took the victim to an isolated spot in the woods, made 
the victim get on her knees while she pled for her life, and defend- 
ant shot the victim and returned to shoot the victim again. 


Justice BRADY concurring in a separate opinion. 


Chief Justice LAKE joins in the concurring opinion. 
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Justice EDMUNDs dissenting. 


Justice ORR joins in the dissenting opinion. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge James M. Webb 
on 6 June 2001 in Superior Court, Stokes County, upon a jury verdict 
finding defendant guilty of first-degree murder. On 11 March 2002, the 
Supreme Court allowed defendant’s motion to bypass the Court of 
Appeals as to his appeal of an additional judgment. Heard in the 
Supreme Court 4 February 2003. 


Roy Cooper, Attorney General, by William P. Hart, Special 
Deputy Attorney General, and Amy C. Kunstling, Assistant 
Attorney General, for the State. 


James R. Parish for defendant-appellant. 


WAINWRIGHT, Justice. 


On 20 March 2000, a Stokes County grand jury indicted Jim 
Haselden (defendant) for murder and robbery with a dangerous 
weapon. Defendant was tried capitally before a jury at the 21 May 
2001 Special Session of Superior Court, Stokes County. On 31 May 
2001, the jury found defendant guilty of first-degree murder on the 
basis of premeditation and deliberation and under the felony murder 
rule. The jury also found defendant guilty of robbery with a firearm. 
On 6 June 2001, following a capital sentencing proceeding, the jury 
recommended a sentence of death for the first-degree murder con- 
viction, and the trial court entered judgment in accordance with that 
recommendation. The trial court also sentenced defendant to 103 
months minimum and 133 months maximum imprisonment for the 
robbery conviction. 


Evidence presented at trial showed that defendant and the victim, 
Kim Sisk, lived next door to each other in the McConnell Road Trailer 
Park in Greensboro, North Carolina. Defendant stipulated at trial that 
on or about 20 December 1999, he inflicted multiple gunshot wounds 
to Kim which caused her death. Defendant also stipulated that he had 
sexual intercourse with Kim on the same date. 


The State presented considerable evidence at trial concerning the 
days preceding the murder. Around 12 December 1999, Aaron 
Maness, a friend of defendant’s, visited defendant at the trailer park 
and loaned him a saw. Defendant took the saw into his trailer and 
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soon returned with it. When Maness went inside defendant’s trailer, 
Maness noticed a .16-gauge, sawed-off shotgun with gray tape on the 
handle. Maness also saw some shells near the shotgun. Later that 
evening, Maness watched defendant place part of the sawed-off 
stock in a dumpster. 


Around 14 December 1999, Kim told Maness that defendant had 
agreed to give her $100.00 to drive defendant to Virginia. On 15 
December 1999, around 10:30 or 11:00 p.m., defendant went for a 
ride with a friend, Mark Ingold. Defendant had a sawed-off shot- 
gun and ammunition with him. Defendant said that he was tired of 
being broke and wanted money and a car. Defendant told Ingold to 
pull up and stop beside another car because defendant wanted to 
“car jack a car.” Ingold refused to stop beside a car but did eventually 
stop so defendant could use the bathroom. At this point, defendant 
shot a stop sign. Shooting the sawed-off shotgun caused a cut on 
defendant’s hand. 


On 20 December 1999, around 11:00 a.m., Dorothy Hare, Kim’s 
mother, went to see Kim at her trailer. Kim was wearing jeans, a blue 
shirt, boots, and a wristwatch. Kim was moving out of her trailer and 
packing her belongings in her teal green Camaro. Around 6:00 or 6:30 
p.m., Chad Sisk, Kim’s husband, saw Kim when she came to see their 
six-year-old daughter, Heather. Between 8:00 and 8:30 p.m., James 
Lucas saw Kim, and she told him that she was getting ready to take a 
neighbor to the mountains for $100.00. Lucas and his daughter saw 
Kim leave the trailer park that night around 9:15 or 9:30 p.m. Kim was 
driving her teal green Camaro and defendant was in the car. Kim’s 
purse, which contained jewelry, was in the car. Kim usually carried 
money in her purse. 


The next day, 21 December 1999, defendant arrived at his niece’s 
residence in Morganton, North Carolina. Defendant was driving a teal 
green Camaro. Defendant had a pair of jeans and a trash bag full of 
clothes. The jeans were women’s size six. Kim wore clothing size five 
or six. Defendant offered to let his niece have the clothes. 


Later that night, defendant asked a resident of his niece’s trailer 
park where he could run a car into a lake, blow it up, or burn it. 
Defendant eventually drove the Camaro to Burkemont Mountain, in 
Burke County, and left it in the woods near a logging road. When 
defendant got out of the Camaro, he had a plastic bag and a duffel 
bag. A sawed-off shotgun with duct tape around the handle was in the 
plastic bag. Defendant sold the shotgun to Jeremy Crawley for thirty 
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dollars. When Crawley and a companion later fired the gun, the 
gun left gashes on their hands. They had noticed a similar gash on 
defendant’s hand. 


On 23 December 1999, William Duggins discovered Kim Sisk’s 
dead body in the woods in Stokes County. The body was located just 
over one mile from the residence of defendant’s half-brother, Timothy 
Williamson. Defendant had previously lived with Williamson after 
defendant’s release from prison. When Williamson told defendant 
that a girl’s body had been found near his house, defendant replied, 
“Just tell Mom I love her, and I'll probably never see or talk to you 
guys again.” 


Law enforcement officers responding to the scene observed the 
body lying on its back. The body had massive trauma to the left side 
of the face. The left eye was dislodged. There were wounds to the 
right cheek. The body was clothed in jeans, a dark pullover shirt, hik- 
ing boots, and a wristwatch. A plastic sleeve from a shotgun shell was 
in the hair. Tooth or bone fragments were located just beyond the 
body on the left side. Semen and sperm were found in Kim’s panties. 
The DNA profile subsequently obtained from this evidence matched 
defendant’s DNA profile. 


On 24 December 1999, Dr. Donald Jason performed an autopsy on 
the body. Dr. Jason found two shotgun wounds to the head and deter- 
mined that these wounds were the cause of death. One wound was to 
the right cheek; powder stippling indicated that this wound was 
caused by a close-proximity shot. The second wound was to the front, 
left, mid-cheek. This wound was consistent with Kim being in a kneel- 
ing position and looking up when she was shot. Dr. Jason concluded 
that Kim could have remained conscious for at least an hour after 
receiving the wound to the left side of her face. The wound to the 
right side of her face would have resulted in almost immediate loss of 
consciousness. Dr. Jason concluded that the wounds could have been 
inflicted as much as ten minutes apart. 


On 26 December 1999, defendant was living in Georgia with Willie 
Harper. Defendant told Harper that he had just gotten out of prison 
for “cutting a guy.” Defendant admitted to Harper that he had killed a 
girl named Kim. Defendant said that his fingerprints were on the car 
and that his semen was in Kim. Defendant explained that Kim had 
been his next-door neighbor and that he was going to give her $100.00 
to take him to Virginia. Defendant confessed to Harper that he had 
killed Kim with a sawed-off shotgun at night near some woods. 
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Defendant told Harper that he had made Kim get on her knees. 
Defendant said that Kim had pleaded, “Jim don’t shoot me, Jim don’t 
shoot me,” four or five times, and then defendant “blew her whole 
face off.” Defendant said that he went down the street but then 
returned and shot Kim in the face again. Defendant told Harper that 
this shot caused Kim’s body to jump off the ground. Defendant said he 
sold the shotgun to some “rednecks” for thirty dollars. 


At the time of Kim’s murder, defendant was on parole for a prior 
conviction for assault with a deadly weapon. Defendant told Harper 
that he violated his parole when he fled from North Carolina after the 
murder. Defendant wanted Harper to help him obtain a gun because 
if the police caught defendant, he was not going back alive. 


Harper eventually reported defendant’s confession to Harper’s 
boss, Mark Polson. Polson contacted the police, who subsequently 
arrested defendant. Throughout their investigation, the police never 
located Kim’s purse or wallet. 


JURY SELECTION 


[1] Defendant first assigns error to the trial court’s excusal of 
prospective juror Robert Sexton for cause based on Sexton's felony 
convictions in another state. Defendant contends that the trial court 
violated N.C.G.S. § 9-3 by not inquiring whether Sexton’s citizenship 
rights had been restored. See N.C.G.S. § 9-3 (2001) (prohibiting 
prospective jurors from serving if they have been convicted of a 
felony and have not had their citizenship restored). 


During jury selection, the trial court gave prospective jurors the 
opportunity to provide reasons why they should not serve on the jury. 
Prospective juror Sexton informed the trial court that he was unsure 
of his eligibility because of several felony convictions against him in 
Texas during the 1970s. The trial court asked if Sexton had 
“receive[d] any documentation indicating that [his] citizenship rights 
had been restored.” Sexton replied that he had “asked one time for a 
full pardon, and they denied it.” The trial court informed Sexton that 
a pardon was different from restoration of citizenship. Nonetheless, 
the trial court excused Sexton for cause “out of an abundance of 
caution” “based upon [Sexton’s] representation that [he had] been 
convicted of a felony, and [was] unsure as to whether or not [his] cit- 
izenship ha[d] been restored.” 


Defendant contends that Sexton was not subject to being chal- 
lenged for cause. Defendant contencis that prospective juror Sexton 
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did not need documentation restoring his citizenship rights because 
his rights were automatically restored under N.C.G.S. § 13-1(5). See 
N.C.G.S. § 13-1(5) (2001) (providing for automatic restoration of citi- 
zenship rights for a person convicted of a felony in another state upon 
the occurrence of an “unconditional discharge of such person by the 
agency of that state having jurisdiction of such person, the uncondi- 
tional pardon of such person or the satisfaction by such person of a 
conditional pardon”). 


Defendant has failed to preserve this issue for appellate review. 
The record reveals no indication that defendant objected at trial to 
the excusal of prospective juror Sexton for cause. This Court will not 
consider arguments based upon matters not presented to or adjudi- 
cated by the trial court. N.C. R. App. P. 10(b)(1); see also State v. 
Eason, 328 N.C. 409, 420, 402 S.E.2d 809, 814 (1991). “Even alleged 
errors arising under the Constitution of the United States are waived 
if defendant does not raise them in the trial court.” State v. Jaynes, 
342 N.C. 249, 263, 464 S.E.2d 448, 457 (1995), cert. denied, 518 U.S. 
1024, 135 L. Ed. 2d 1080 (1996). Additionally, defendant is not entitled 
to review of this assignment of error under the plain error rule. 
“(T]his Court has not applied the plain error rule to issues which fall 
within the realm of the trial court’s discretion, and we decline to do 
so now.” State v. Steen, 352 N.C. 227, 256, 536 S.E.2d 1, 18 (2000), cert. 
denied, 531 U.S. 1167, 148 L. Ed. 2d 997 (2001). 


This assignment of error is procedurally barred and without 
merit. 


[2] In another assignment of error, defendant contends that his due 
process rights to a fair trial were violated when the trial court ordered 
him shackled during jury selection and failed to review the order dur- 
ing the trial. According to defendant, the shackles prohibited him 
from standing when he was introduced to prospective jurors, thus 
prejudicing the jury by giving them the impression that defendant was 
rude, insolent, disrespectful, or did not care. 


During jury selection, the trial court became aware that defend- 
ant was restrained by leg shackles. Deputies in charge of courtroom 
security made a written request that the trial court order the 
restraints to remain in place throughout the trial. In support of their 
request, the deputies informed the court that defendant had been 
involved in two altercations while awaiting trial: defendant threw 
urine and feces at another person, and defendant assaulted another 
inmate with a razor blade embedded in a toothbrush. A Stokes County 
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jail employee also made statements supporting the request for leg 
shackles. According to the statement, defendant had said that “when 
he was sentenced, ... he had something for a few people that were 
going to be at his trial.” In addition, defendant had said that “when he 
was sentenced and he got the death sentence that the fat bastard 
[referring to his attorney] is going to get it.” Based on this informa- 
tion, the trial court “direct[ed] that the defendant while in the court- 
room be restrained with a form of leg restraint with the instruction 
that at no time is any juror to be in [a] position to view the leg 
restraints.” The trial court further noted that “defendant’s table 
appears to be [an] average sized defense table with plywood that 
seems to cover at least three sides of the table front and each side. 
The defendant’s feet and the leg restraint are concealed from view of 
this Court and [are] concealed from the view of jurors who are 
brought in the courtroom.” 


We first note that defendant has failed to preserve this issue for 
appellate review. The record reveals, and defendant concedes, that he 
voiced no objection at trial to being restrained by leg shackles. As 
such, defendant’s assignment of error is procedurally barred. N.C. R. 
App. P. 10(b)(1); see also Eason, 328 N.C. at 420, 402 S.E.2d at 814. 
Moreover, defendant is not entitled to plain error analysis because 
the matter was largely within the discretion of the trial court. See 
Steen, 352 N.C. at 256, 536 S.E.2d at 18. In any event, defendant’s prior 
altercations and threats more than justify the trial court’s decision to 
use leg shackles to restrain him. 


This assignment of error is procedurally barred and without 
merit. 


[3] In his next assignment of error, defendant argues that the trial 
court erred in denying his request to voir dire jurors regarding their 
opinions and beliefs concerning parole and parole eligibility. 
Defendant concedes that this Court has generally prohibited disclo- 
sure of information concerning parole in capital cases. See State v. 
Price, 326 N.C. 56, 83, 388 S.E.2d 84, 99-100, sentence vacated on 
other grounds, 498 U.S. 802, 112 L. Ed. 2d 7 (1990). Defendant also 
concedes that under N.C.G.S. § 15A-2002, the trial judge is required 
to instruct the jury, “in words substantially equivalent to those of 
this section, that a sentence of life imprisonment means a sentence 
of life without parole.” N.C.G.S. § 15A-2002 (2001). Nonetheless, 
defendant argues that he had the right to inform the jury of the pun- 
ishment that may be imposed upon conviction of murder, because 
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“N.C.G.S. § 84-14 authorizes the attorney in jury trials to argue ‘the 
whole case as well of law as of fact.’” (Quoting N.C.G.S. § 84-14 
(19__) (repealed 1995 and recodified as N.C.G.S. § 7A-97).) We 
disagree. 


Neither this Court nor the United States Supreme Court has ever 
held that a defendant has a right, constitutional or otherwise, to ques- 
tion jurors about parole eligibility. State v. Neal, 346 N.C. 608, 617, 487 
S.E.2d 734, 739-40 (1997), cert. denied, 522 U.S. 1125, 140 L. Ed. 2d 
131 (1998). Contrary to defendant’s assertions, the jury in the present 
case was informed of the meaning of life imprisonment. Using the 
exact language of N.C.G.S. § 15A-2002, the trial court charged the jury 
that “[a] sentence of life imprisonment means a sentence of life with- 
out parole.” Moreover, during deliberations, the jurors neither indi- 
cated any confusion regarding the meaning of life without parole nor 
requested any additional instruction from the trial court. 


This assignment of error is overruled. 
GUILT-INNOCENCE PHASE 


[4] In his next two assignments of error, defendant argues that the 
trial court erred in denying his motion to dismiss and/or his motion 
for a mistrial based on the State’s failure to disclose exculpatory evi- 
dence. Specifically, defendant contends that the State failed to pro- 
vide him with prior statements to law enforcement officers by State’s 
witnesses Malinda Ivey, Bryan Richard Thomas, Sammy Brewer, 
Larry Dean Beam, Jeremy Crawley, and Aaron Maness until after 
those witnesses had testified on direct examination at trial. 
Defendant also contends that the State failed to turn over court doc- 
uments filed in the child-custody litigation between the victim and 
her estranged husband, Chad Sisk. 


According to defendant, if the State had timely produced the 
statements and documents referenced above, defendant would not 
have stipulated to his involvement in the murder or that he was guilty 
of at least second-degree murder. After a thorough review of the 
record, we can ascertain no connection between the statements 
defendant cites above and defendant’s decision to stipulate to various 
facts at trial. Such an argument, in the face of the overwhelming evi- 
dence of defendant’s guilt, defies fundamental reason. 


There is no general constitutional or common law right to dis- 
covery in criminal cases. Weatherford v. Bursey, 429 U.S. 545, 559, 51 
L. Ed. 2d 30, 42 (1977); State v. Alston, 307 N.C. 321, 335, 298 S.E.2d 
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631, 641 (1983). However, the State is required to disclose “evidence 
[that] is material either to guilt or to punishment.” Brady v. 
Maryland, 373 U.S. 83, 87, 10 L. Ed. 2d 215, 218 (1963). This constitu- 
tional duty requires the State only to turn over such information at 
trial, not prior to trial, because “[d]ue process is concerned that the 
suppressed evidence might have affected the outcome at trial and not 
that the suppressed evidence might have aided the defense in prepar- 
ing for trial.” State v. Hardy, 293 N.C. 105, 127, 235 S.E.2d 828, 841 
(1977); see also N.C.G.S. § 15A-903(f)(1)-(2) (2001) (providing that 
statements of State’s witnesses are not discoverable before the wit- 
nesses have testified on direct examination but are discoverable upon 
motion by defendant before his cross-examination of the witnesses). 


Our review of the record reveals that defendant received all of the 
prior statements of Malinda Ivey, sammy Brewer, Bryan Richard 
Thomas, Larry Dean Beam, Jeremy Crawley, and Aaron Maness after 
these witnesses had testified on direct examination at trial. Indeed, 
defendant used some of these prior statements to cross-examine the 
witnesses regarding inconsistencies between earlier statements and 
statements made at trial. Similarly, defendant had in his possession at 
trial the documents relating to the custody litigation between the vic- 
tim and her estranged husband, Chad Sisk, and used them to cross- 
examine Sisk. 


We therefore conclude that the trial court correctly denied 
defendant’s motion to dismiss and motion for a mistrial. 


This assignment of error is overruled. 


[5] By his next assignments of error, defendant contends the trial 
court erred in admitting irrelevant and emotionally charged victim- 
impact evidence that he contends was grossly and improperly preju- 
dicial. Defendant has waived appellate review of these issues by his 
failure to object to them at trial. See N.C. R. App. P. 10(b)(1). We 
nonetheless review this issue for plain error. Plain error analysis is 
applied when our review of the entire record reveals that the alleged 
error is a fundamental error so prejudicial that justice cannot have 
been done. State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 
(1983). To prevail, the “ ‘defendant must convince this Court not only 
that there was error, but that absent the error, the Jury probably 
would have reached a different result.’ ” State v. Roseboro, 351 N.C. 
536, 553, 528 S.E.2d 1, 12 (quoting State v. Jordan, 333 N.C. 431, 440, 
426 S.E.2d 692, 697 (1993)), cert. denied, 531 U.S. 1019, 148 L. Ed. 2d 
498 (2000). 
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In the present case, defendant objects to various portions of tes- 
timony, such as testimony by Kim’s mother and Kim’s husband that 
Kim was attempting to overcome a drug addiction, that Kim had 
recently rededicated her life to the Lord, and that Kim had reconciled 
with her husband and renewed her wedding vows. Defendant also 
argues that the trial court failed to control emotional outbursts by the 
victim’s family and failed to act ex mero motu to admonish and pre- 
vent the victim’s family from these outbursts. 


After reviewing all of the evidence to which defendant objects, 
we find no plain error. Moreover, assuming arguendo that it was error 
to admit the evidence in issue, we fail to see how the jury would have 
reached a different result in defendant’s case. Defendant confessed to 
Willie Harper that he killed the victim. At trial, defendant stipulated 
that he was responsible for the victim’s death. We cannot conclude 
that the jury would have reached a different result had the evidence 
in issue been excluded. 


These assignments of error are without merit. 


[6] Defendant next assigns error to the admission of two pho- 
tographs of the area where the victim’s body was found. Defendant 
contends that the photographs, which depict a cross and memorial 
flowers at the scene, do not accurately reflect the scene at the time 
the body was discovered. Defendant concedes that this argument is 
reviewable only for plain error. We find no error, plain or otherwise, 
in the trial court’s decision to admit the photographs into evidence. 


“A photograph of the scene of a crime may be admitted into evi- 
dence if it is identified as portraying the locale with sufficient accu- 
racy.” State v. Smith, 300 N.C. 71, 75, 265 S.E.2d 164, 167 (1980). The 
trial court must weigh the photographs’ probative value against the 
unfair danger of prejudice in determining the photographs’ admissi- 
bility. N.C.G.S. § 8C-1, Rule 403 (2001); State v. Goode, 350 N.C. 247, 
258, 512 S.E.2d 414, 421 (1999). “This determination lies within the 
sound discretion of the trial court, and the trial court’s ruling should 
not be overturned on appeal unless the ruling was ‘manifestly unsup- 
ported by reason or [was] so arbitrary that it could not have been the 
result of a reasoned decision.’ ” Goode, 350 N.C. at 258, 512 S.E.2d at 
421 (quoting State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 » 
(1988)) (alteration in original). 


In the present case, State’s witness William Duggins used the pho- 
tographs to illustrate to the jury where he found the victim’s body. 
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Duggins testified that the photographs were a fair and accurate rep- 
resentation of his property and of the location where he found the 
victim’s body. The probative value of the photographs far outweighed 
the danger of undue prejudice to the defendant. Accordingly, we find 
no error in the trial court’s decision to admit the photographs of the 
crime scene. See State v. Rogers, 316 N.C. 203, 223, 341 S.E.2d 718, 
725 (1986) (admitting photographs of the crime scene for illustrative 
purposes where a witness testified that the photograph was a fair and 
accurate representation of the scene even though the photograph was 
not made at the time of the murder), overruled on other grounds by 
State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. denied, 522 U.S. 
900, 1389 L. Ed. 2d 177 (1997), and by State v. Vandiver, 321 N.C. 570, 
364 S.E.2d 373 (1988). 


This assignment of error is overruled. 


[7] Defendant also assigns error to the trial court’s admission of 
three photographs of the victim’s body. Defendant contends the use 
of the three photographs was excessive, inflammatory, and unduly 
prejudicial, thus denying him of his constitutional right to a fair trial. 
Specifically, defendant argues that the photographs were improperly 
admitted in light of his stipulation that he had caused Kim’s death 
with the infliction of multiple gunshot wounds. We disagree. 


The three photographs at issue were used during the testimony of 
Captain Craig Carico, who was one of the first law enforcement 
responders to the scene where Kim’s body was found. Carico testified 
that he took the photographs and that they fairly and accurately 
depicted the condition of Kim’s bocy when found. The first photo- 
graph showed a close-up view of Kim’s head. The remaining two pho- 
tographs depicted Kim’s left side from foot to head and Kim’s right 
side from foot to head. 


“Photographs of a homicide victim may be introduced even if 
they are gory, gruesome, horrible or revolting, so long as they are 
used for illustrative purposes and so long as their excessive or repe- 
titious use is not aimed solely at arousing the passions of the jury.” 
Hennis, 323 N.C. at 284, 372 S.E.2d at 526. A defendant’s stipulation 
as to the cause of death does not preclude the use of photographs “to 
illustrate testimony regarding the manner of killing so as to prove cir- 
cumstantially the elements of murder in the first degree.” Id.; see also 
State v. Elkerson, 304 N.C. 658, 665, 285 S.E.2d 784, 789 (1982). 
Whether an excessive number of photographs has been used is a mat- 
ter largely within the trial court's discretion. Hennis, 323 N.C. at 285, 
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372 S.E.2d at 527. Factors a court may consider include what the pho- 
tographs depict, the level of detail, the manner of presentation, and 
the scope of accompanying testimony. Jd. 


In the present case, the photographs not only depicted the condi- 
tion of Kim’s body when found, but also corroborated defendant’s 
confession to Willie Harper that he had killed Kim in a wooded area 
by “[blowing] her whole face off.” See State v. Hyde, 352 N.C. 37, 
04-55, 530 S.E.2d 281, 293 (2000) (upholding the admission of fifty-one 
photographs of the victim’s body where the photographs corrobo- 
rated details of defendant's confession), cert. denied, 531 U.S. 1114, 
148 L. Ed. 2d 775 (2001). Moreover, each photograph was taken at a 
different angle, offering a unique perspective on the nature and loca- 
tion of Kim’s wounds. See id. at 54, 530 S.E.2d at 293 (photographs 
were admissible because they depicted the different wounds inflicted 
on the victim); State v. Blakeney, 352 N.C. 287, 310, 531 S.E.2d 799, 
816 (2000) (photographs and videotape were admissible because each 
illustrated either a unique perspective on how the victim was killed or 
contained unique detail of the condition and location of the victim’s 
body as it pertained to the overall crime scene), cert. dented, 531 U.S. 
1117, 148 L. Ed. 2d 780 (2001) . Finally, by showing the number and 
location of Kim’s wounds, the photographs helped to circumstantially 
prove premeditation and deliberation. See Hennis, 323 N.C. at 284, 
372 S.E.2d at 526. 


We therefore conclude that the trial court did not abuse its 
discretion in determining that the probative value of the photo- 
graphs outweighed the danger of unfair prejudice to defendant. 
N.C.G.S. § 8C-1, Rule 403. 


This assignment of error is therefore overruled. 


[8],[{9] Defendant next assigns error to the trial court’s denial of his 
motion to dismiss the charges of robbery with a dangerous weapon 
and first-degree murder based upon a theory of felony murder 
because of insufficiency of the evidence presented at the close of 
all the evidence. In a related assignment of error, defendant also 
objects to the submission of robbery with a dangerous weapon as an 
aggravating circumstance at the sentencing proceeding. See N.C.G.S. 
§ 15A4-2000(e)(5) (2001) (“The capital felony was committed while the 
defendant was engaged, or was an aider or abettor, in the commission 
of, or an attempt to commit, or flight after committing or attempting 
to commit, any homicide, robbery ... .”) Specifically, defendant 
argues that the State failed to establish that a continuous transaction 


IN THE SUPREME COURT 17 


STATE v. HASELDEN 
[357 N.C. 1 (2003)] 


occurred between the use of deaclly force and the taking of Kim’s 
car and personal property. 


Although defendant’s arguments on this issue involve both guilt- 
innocence and sentencing, we elect to address the arguments here for 
purposes of consistency. 


We first note that defendant’s only motion to dismiss the charges 
against him was based on alleged inadequacies in the murder indict- 
ment and the State’s failure to disclose exculpatory evidence as 
required under Brady, 373 U.S. 88, 10 L. Ed. 2d 215. Defendant never 
made a motion to dismiss based on the sufficiency of the evidence. 
We further note that defendant also failed to object to the submission 
of the (e)(5) aggravating circumstance on the basis that defendant 
was engaged in a robbery with a dangerous weapon at the time of the 
murder. Finally, defendant does not argue plain error in the present 
appeal. As such, defendant has failed to preserve these assignments 
of error for appellate review. N.C. R. App. P. 10(b)(3); State v. Gainey, 
355 N.C. 73, 97, 558 S.E.2d 463, 479 (defendant failed to preserve his 
challenge to the submission of the (e)(5) aggravating circumstance 
where he made no objection at trial and did not assign plain error on 
appeal), cert. denied, — U.S. —-, 154 L. Ed. 2d 165 (2002). In an 
abundance of caution, however, we have reviewed the evidence sup- 
porting defendant’s robbery conviction. 


The essential elements of robbery with a dangerous weapon are: 
“(1) an unlawful taking or an attempt to take personal property from 
the person or in the presence of ancther, (2) by use or threatened use 
of a firearm or other dangerous weapon, (3) whereby the life of a per- 
son is endangered or threatened.” State v. Call, 349 N.C. 382, 417, 508 
S.E.2d 496, 518 (1998); see also N.C.G.S. § 14-87(a) (2001). We have 
previously explained the temporal connection needed between the 
use of the dangerous weapon and the taking of property as follows: 


To be found guilty of robbery with a dangerous weapon, the 
defendant’s threatened use or use of a dangerous weapon must 
precede or be concomitant with the taking, or be so joined by 
time and circumstances with the taking as to be part of one con- 
tinuous transaction. Where a continuous transaction occurs, the 
temporal order of the threat or use of a dangerous weapon and 
the taking is immaterial. 


State v. Olson, 330 N.C. 557, 566, 411 S.E.2d 592, 597 (1992) (citation 
omitted). 
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The evidence supporting the robbery conviction should be 
viewed in the light most favorable to the State, giving the State the 
benefit of all reasonable inferences. Call, 349 N.C. at 417, 508 S.E.2d 
at 518. Circumstantial evidence may be sufficient to support a con- 
viction even when “the evidence does not rule out every hypothesis of 
innocence.” State v. Stone, 323 N.C. 447, 452, 373 S.E.2d 4380, 4383 
(1988). 


In the present case, the evidence, when viewed in the light most 
favorable to the State, shows that defendant’s own statements, both 
before and after the murder, provide adequate support for a find- 
ing that the use of a gun to kill Kim and the subsequent taking of 
her purse and car were part of one continuous transaction. See 
Gainey, 355 N.C. at 89, 558 S.E.2d at 474 (“defendant’s confession 
provides adequate support for a finding that defendant took the vic- 
tim’s Mustang from him by threatening his life with a gun”). On 15 
December 1999, defendant told friends that he was tired of being 
broke and wanted money and a car. Defendant also expressed a 
desire to take a car from someone at gunpoint. Kim was last seen 
alive a few days later on 20 December 1999, packing her Camaro 
with her personal belongings and driving away with defendant. Kim’s 
body was discovered on 23 December 1999, with fatal gunshot 
wounds to her face. Defendant stipulated at trial that he inflicted 
these wounds. Defendant also confessed to Willie Harper that he 
shot Kim, abandoned her Camaro in some woods, and sold the shot- 
gun for thirty dollars. Kim’s purse, which she had packed in the 
Camaro and was known to contain jewelry, was never found. This 
evidence supports a reasonable inference that defendant shot Kim to 
fulfill his earlier expressed desire to carjack someone and have 
money and a car. 


The jury could therefore reasonably infer that there was 
“one continuous transaction with the element of use or threat- 
ened use of a dangerous weapon so joined in time and circum- 
stances with the taking as to be inseparable.” State v. Hope, 317 N.C. 
302, 306, 345 S.E.2d 361, 364 (1986). The State introduced evidence 
sufficient to permit a rational jury to conclude beyond a reason- 
able doubt that defendant committed armed robbery. Moreover, the 
evidence supported the trial court’s submission of the (e)(5) ag- 
gravating circumstance. 


These assignments of error are without merit. 


IN THE SUPREME COURT 19 


STATE v. HASELDEN 
[357 N.C. 1 (2003)] 


CAPITAL SENTENCING PROCEEDING 


In another set of assignments of error, defendant argues that 
numerous portions of the State’s sentencing proceeding closing argu- 
ments were improper. Defendant argues that the cumulative nature of 
the errors of law and fact in these closing arguments resulted in prej- 
udicial error warranting a new sentencing proceeding. 


Defendant concedes that his trial counsel failed to object to 
any of these closing arguments at trial. This Court has repeatedly 
held that arguments to which defendant fails to object at trial “must 
be gross indeed in order for this Court to hold that a trial judge 
abused his discretion in not recognizing and correcting ex mero motu 
an argument which defense counsel apparently did not believe was 
prejudicial when he heard it.” State v. Johnson, 298 N.C. 355, 369, 
209 S.E.2d 752, 761 (1979). In order to obtain a new sentencing 
proceeding based on improprieties in the prosecutor’s closing argu- 
ment, defendant must show that the prosecutor’s argument “ ‘so 
infected the trial with unfairness as to make the resulting conviction 
a denial of due process.’” Darden v. Wainwright, 477 U.S. 168, 181, 
91 L. Ed. 2d 144, 157 (1986) (quoting Donnelly v. DeChristoforo, 416 
U.S. 637, 643, 40 L. Ed. 2d 431, 437 (1974), quoted in State v. 
McCollum, 334 N.C. 208, 223-24, 433 S.E.2d 144, 152 (1998), cert. 
denied, 512 U.S. 1254, 129 L. Ed. 2d 895 (1994). 


“Prosecutors have a duty to advocate zealously that the facts in 
evidence warrant imposition of the death penalty, and they are per- 
mitted wide latitude in their arguments.” State v. Williams, 350 N.C. 
1, 25, 510 S.E.2d 626, 642, cert. denied, 528 U.S. 880, 145 L. Ed. 2d 162 
(1999). Counsel is permitted to argue all facts presented as well as 
every reasonable inference that can be drawn from the facts. State v. 
Williams, 317 N.C. 474, 481, 346 S.E.2d 405, 410 (1986). 


In his brief, defendant cites at great length numerous portions of 
the prosecutor’s closing argument. After examining each of defend- 
ant’s arguments in light of the principles enunciated above, we con- 
clude that the trial court did not err in failing to intervene ex mero 
motu during the prosecutor’s closing argument. We consider each of 
defendant’s arguments in turn. 


[10] First, defendant argues that the prosecutor, in an attempt to 
make the jury resentful toward defendant, denigrated the procedural 
safeguards provided to defendant by the United States and North 
Carolina Constitutions. The prosecutor stated: 
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Now, we get to the second issue, which is: Do you find any 
mitigating circumstances exist? Guess what? Even though he did 
this to Kim Dalton Sisk we give him the benefit of—it doesn't 
have to be unanimous to find his mitigating factors. Or even 
though she’s dead and buried and gone and he’s alive, it’s almost 
like you’re the winner, Mr. Haselden. You lived. You killed her. So 
you get the benefit of all these mitigating factors that she didn't. 
Not only that, but you don’t even have to find them by unanimous. 
They can be any one of you or two of you can find them, or more. 
And they don't have to be beyond a reasonable doubt. 


A prosecutor is permitted to legitimately belittle the signifi- 
cance of the mitigating circumstances. State v. Billings, 348 N.C. 
169, 186-87, 500 S.E.2d 423, 433-34, cert. denied, 525 U.S. 1005, 142 
L. Ed. 2d 431 (1998). In the present case, the prosecutor argued that 
Kim did not have the benefit of any mitigating circumstances. The 
prosecutor also correctly pointed out that mitigating circumstances 
do not have to be found unanimously or beyond a reasonable doubt. 
Taken in context, the prosecutor’s argument to the jury concerning 
the mitigating circumstances was proper. Contrary to defendant’s 
argument, the prosecutor never denigrated or belittled the constitu- 
tional requirements concerning mitigating circumstances. 


Defendant’s assignment of error is without merit. 


[11] Defendant next argues the following portion of the prosecutor’s 
closing argument was improper: 


The age of the defendant at the time of this murder is a 
mitigating circumstance. Can you believe that? The age of him, 
21, 22, 23, whatever it is. That should be a mitigating cir- 
cumstance, Mr. Right-from-wrong. How old was she? How 
old is Heather [the victim’s daughter]? You can’t consider 
that though. 


The defendant is considerate and loving to his mother. Well, 
I'll be dog. He has some qualities that are in him. What about this 
mother [the victim’s mother]? Can’t consider that though. 


This prosecutorial argument was a proper attempt to offer victim 
impact evidence for the jury. The prosecutor’s argument showed the 
jury that the victim was a unique human being and assisted the jury in 
evaluating defendant’s culpability for the murder. See Payne v. 
Tennessee, 501 U.S. 808, 823, 115 L. Ed. 2d 720, 734 (1991). The State 
is permitted to counteract the defendant's mitigating evidence by 
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arguing that the victim was a unique individual whose death rep- 
resents a loss to society and to the victim’s family. Id. 


In the portion of closing argument in issue, the prosecutor first 
compared the age of defendant to the age of the victim and the age of 
the victim’s daughter. The prosecutor next contrasted the mitigating 
circumstance that defendant was considerate and loving to his 
mother by referencing the victim’s mother in the courtroom. All of 
these factors, the victim’s age, the age of the victim’s daughter, 
and the effect of the murder on the victim’s mother, were relevant 
considerations for the jury. Accordingly, the prosecutor’s argument 
was proper. 


Defendant’s assignment of error is without merit. 


[12] Defendant next contends that the prosecutor argued to the jury 
that the death penalty is mandated by the Bible. The prosecutor 
argued in pertinent part as follows: 


... As his Honor has instructed you, that side over there gets 
the last argument. I can’t begin to think of what they would argue 
in this matter. But I suspect that, at least one of their arguments is 
going to be that the death sentence is contrary to the Good Book. 
It’s contrary to our Christian ethics. And then they’re probably 
going to rare back and say, thou shalt not kill. If you’re up on the 
Good Book, what does that mean? That means you and I shalt not 
kill. It doesn’t mean that you shouldn’t do it pursuant to the 
statutes and the law and order. You see, just a few verses below 
that, right after that thou shalt not kill, just a few verses below it 
it says, he that smiteth a man so that he die shall surely be put to 
death. Just a few verses below that. I suggest to you that that is 
Biblical authority for the death sentence. Not a mandate that you 
do it in any one case, but it is the authority for those of you [who] 
worry about that. 


Now, listen to this, ladies and gentlemen of the jury. In that 
Good Book it says this in Numbers 35. I believe it’s starting at 
verse 6, I mean 16. If he smite him with an instrument of iron so 
that he die he is a murderer: The murderer shall surely be put to 
death. If he smite him with throwing a stone wherewith he may 
die, and he die, he is a murderer: And the murderer shall surely be 
put to death. 
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Listen to this ladies and gentlemen of the jury. This is in the 
Bible, in Numbers, Chapter 35, verse 29. So these things shall be 
for a statute of judgment— 


Ladies and gentlemen of the jury, North Carolina Statute 
15A-2000 is a statute of judgment. That is simply that, a statute of 
judgment. And what does it say in the Bible about a statute of 
judgment? A statute of judgment unto you throughout your gen- 
erations and all your dwellings. Whosoever killeth any person, the 
murderer shall be put to the death by the mouth of witnesses. 
Moreover ye shall take no satisfaction for the life of a murderer 
which is guilty of death, but he shall surely be put to death. That’s 
the statutes of judgment. 


You know, I’m going to make one more comment about the 
Bible. If you ever had any doubt—this is the New Testament, I 
understand. If you ever had any doubt about capital punishment 
in the Bible, remember when Jesus was on the cross, beside of 
him on each side, if I recall correctly, is two thieves. He told one 
of them, he said, you'll be in heaven with me today, some words 
to that effect. Now, he had the power to take himself away from 
justice and get down off of that cross. He had the power to take 
those two criminals down and put them on the ground and let 
them walk away, but he didn’t, did he? It’s probably why we say, 
God have mercy on your soul, because he said a soul, or at least 
that one. But he didn’t take justice away from man. He didn't take 
them down off the cross. That’s the strongest argument I can 
think of. He could’ve done it right then and there if he had wanted 
to, but he didn’t. 


In analyzing Biblical arguments, as with any allegedly improper 
closing argument, we consider whether the prosecutor’s argument 
“so infected the trial with unfairness as to make the resulting con- 
viction a denial of due process.’ ” Darden, 477 U.S. at 181, 91 L. Ed. 2d 
at 157 (quoting Donnelly, 416 U.S. at 643, 40 L. Ed. 2d at 437). More 
often than not, this Court has concluded that this Biblical argument is 
within the acceptable parameters allowed to counsel when arguing 
hotly contested cases. State v. Bond, 345 N.C. 1, 36, 478 S.E.2d 163, 
182 (1996), cert. denied, 521 U.S. 1124, 188 L. Ed. 2d 1022 (1997). 
Indeed, in State v. Williams, this Court found the following argument 
was not so grossly improper as to have required that the trial court 
intervene ex mero motu: 
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And I believe Mr. Warmack or Mr. Dixon [defense counsel] 
may stand up here and tell you... that they think capital punish- 
ment may be somehow contrary to Christian ethics. ... And they 
may quote such chapters from the Bible as thou shall not kill and 
things like that, ladies and gentlemen. 


I want to quote a few things to you first of all. And right 
behind thou shall not kill in the Book of Exodus in verse 21, chap- 
ter 21, verse 12, it says: He that smiteth a man, so that he die, shall 
be surely put to death. ... 


And right behind that, ladies and gentlemen, in Numbers, 
chapter 35, verse 18, it states: Or if he smite him with a hand 
weapon of wood, wherewith he may die, and he die, he is a mur- 
derer: the murderer shall surely be put to death. That’s in the 
Book of Numbers. ... 


So these things shall be a statute of judgment unto you 
throughout your generation and in all your dwellings. Whoever 
killeth any person, the murderer shall be put to death by the 
mouth of the witnesses. And moreover, you shall take no satis- 
faction for the life of a murderer which he is guilty of death but 
he shall surely be put to death. 


Ladies and gentlemen, none of us and none of you in this 
courtroom, .. . are going to be sitting on that jury taking joy in 
what you have to do today. .. . But that doesn’t make it any less 
necessary, ladies and gentlemen, based on the facts and based on 
the law.... 


The statute of judgment. That’s what this Bible—what this 
good book says, ladies and gentlemen, the statute of judgment. 
And we are trying this case urider statute 15A-2000, ladies and 
gentlemen. That’s the statute of judgment and that’s what his 
honor is going to give. 


350 N.C. at 25-26, 510 S.E.2d at 642-43 (alterations in original). 


We have held similar religious arguments not to be reversible 
error in other cases. See, e.g., Billings, 348 N.C. at 187, 500 S.E.2d at 
434 (finding prosecutor’s argument that “the law is divinely inspired 
by referring to the law as a ‘statute of judgment’ ” was not so grossly 
improper as to require the trial court to intervene ex mero motu); 
Bond, 345 N.C. at 36, 478 S.E.2d at 182 (finding that the trial court 
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properly overruled defendant’s objection to an argument almost iden- 
tical to the first paragraph of argument at issue in the present case 
where the prosecutor stated “he that smiteth a man so that he die 
shall surely be put to death,” in anticipation of defendant’s usage of 
“thou shalt not kill”). 


In the present case, we conclude that the prosecutor’s closing 
argument was not so grossly improper as to warrant a new sentenc- 
ing proceeding. The prosecutor here was addressing a potential 
defense argument that the death penalty is contrary to Christian doc- 
trine. See Bond, 345 N.C. at 36, 478 S.E.2d at 182 (recognizing that 
prosecutors are forced to anticipate and address the potential 
Biblical arguments that defendants often make in death cases); see 
also State v. Oliver, 309 N.C. 326, 359-60, 307 S.E.2d 304, 326 (1983). 
Considering the atrocity of the present murder and the few defense 
strategies available to defendant in his closing argument, it seems 
reasonable for the prosecution to anticipate that defendant might 
offer religious sentiment during his closing argument. 


Moreover, the prosecutor argued to the jury that the Bible did not 
prohibit the death penalty. Contrary to defendant’s argument, how- 
ever, the prosecutor did not suggest that the Bible mandates a death 
sentence. Indeed, the prosecutor told the jury that the Bible verses he 
was citing were “[n]ot a mandate... but [were] the [Biblical] author- 
ity for those of you [who] worry about that.” Additionally, the prose- 
cutor in the present case told the jury that its sentencing decision 
should be based on the law and the evidence. Finally, the trial court 
instructed the jury to follow the law as provided to it. Accordingly, we 
conclude that the prosecutor’s use of Biblical references was not so 
grossly improper that the trial court erred by failing to intervene ex 
mero motu. 


Nonetheless, as we have done on several occasions, we strongly 
encourage counsel 


that they should base their jury arguments solely upon the secu- 
lar law and the facts. Jury arguments based on any of the religions 
of the world inevitably pose a danger of distracting the jury from 
its sole and exclusive duty of applying secular law and unneces- 
sarily risk reversal of otherwise error-free trials. 


Williams, 350 N.C. at 27, 510 S.E.2d at 643. 


Defendant’s assignment of error is overruled. 
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{13] Defendant next argues that the prosecutor improperly injected 
his personal views and opinions into closing argument. The pertinent 
portion of the prosecutor’s closing argument is as follows: 


... The very fabric of our justice deterrent system is on the 
line in this case. If this isn’t especially heinous, atrocious and 
cruel killing that deserves the cleath sentence, I don’t know what 
would be. I can’t imagine the facts that would be. If ever we’re 
going to use the death penalty it is in this case. 


... How much worse can it get? If you believe in the death 
penalty, if you can be part of it, if you can do it, then how much 
worse would it have to be than this for you to do it? I can’t imag- 
ine. I hope I don’t ever have to try that case, if it has to be worse. 


Ladies and gentlemen, [defendant] deserves to die. He 
deserves no less than what Kim Sisk received out there on 
December 20th. He deserves the same punishment. But we’re a 
little too humane in this country for that. We can’t give him the 
same punishment. But ladies and gentlemen, nevertheless, he 
deserves to die. And that’s what we’re here asking you for. 


It is improper for an attorney to inject his personal beliefs or 
opinions into closing argument. N.C.G.S. § 15A-1230 (2001). 
Prosecutors are permitted to offer argument concerning the circum- 
stances of the murder and whether these circumstances warrant 
imposition of the death penalty. See, e.g., State v. Hill, 347 N.C. 275, 
298, 493 S.E.2d 264, 277 (1997) (concluding that the prosecutor’s argu- 
ment that “this may be the most atrocious crime that has occurred 
here in Harnett County” was not grossly improper), cert. denied, 523 
U.S. 1142, 140 L. Ed. 2d 1099 (1998); State v. Larry, 345 N.C. 497, 530, 
481 S.E.2d 907, 926 (finding no error in prosecutor’s argument that the 
defendant qualified for death penalty because the defendant was the 
“worst of the worst”), cert. denied, 522 U.S. 917, 139 L. Ed. 2d 234 
(1997); Johnson, 298 N.C. at 368-69, 259 S.E.2d at 761 (concluding 
that the prosecutor’s argument that murder was “one of the worst 
murder cases I’ve ever seen” was not prejudicial). 


The remarks at issue in the present case were not a prosecutorial 
attempt to inject personal belief or opinion into closing argument. 
Rather, the prosecutor permissibly argued that the characteristics of 
this murder were such that a death sentence was deserved. See Hill, 
347 N.C. at 298, 493 S.E.2d at 277. 
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Defendant’s assignment of error is without merit. 


[14] Defendant also argues that the prosecutor improperly stated 
to the jury, “If you let this murderer walk out of this courtroom 
with his life then you are saying that his life is worth more than Kim 
Sisk’s life.” 


As we noted above, the prosecutor in this case properly offered 
victim-impact evidence for the jury’s consideration. Victim-impact 
evidence is one way for the prosecution to counteract the defendant’s 
mitigating evidence. See Payne, 501 U.S. at 821-24, 115 L. Ed. 2d at 
734. In the present case, defendant requested, and the trial court sub- 
mitted, numerous mitigating circumstances concerning defendant’s 
life. Among these mitigating circumstances were: (1) defendant is 
considerate and loving to his mother; and (2) as a child, defendant 
was sweet, loving, and obedient. The prosecutorial argument at issue 
here simply reminded the jury that in addition to considering defend- 
ant’s life, the jury should also consider the life of the victim. See id. at 
821-24, 115 L. Ed. 2d at 734. This argument was a natural and proper 
extension of the prosecutor’s earlier argument concerning victim 
impact evidence. 


Defendant’s assignment of error is overruled. 


[15] Finally, defendant contends the trial court erred in submit- 
ting the (e)(9) aggravating circumstance to the jury. See N.C.GS. 
§ 15A-2000(e)(9) (2001) (“The capital felony was especially 
heinous, atrocious, or cruel.”). Defendant argues that the (e)(9) 
aggravating circumstance is unconstitutionally vague and contends 
that there was not sufficient evidence to warrant its submission to 
the jury. We disagree. 


We first note that defendant failed to raise at trial the argument 
that the (e)(9) aggravating circumstance is unconstitutionally vague, 
and defendant is thus barred from raising this issue on appeal. See 
State v. Benson, 323 N.C. 318, 321-22, 372 S.E.2d 517, 519 (1988). 
In any event, we have repeatedly considered and rejected this argu- 
ment. See, e.g., State v. Call, 353 N.C. 400, 424, 545 S.E.2d 190, 205 
(holding that the (e)(9) aggravating circumstance is neither uncon- 
stitutionally vague nor overbroad), cert. denied, 534 U.S. 1046, 151 
L. Ed. 2d 548 (2001). We see no reason to depart from our prior 
rulings on this issue. 


We now turn our attention to defendant’s contention that the sub- 
mission of the (e)(9) aggravating circumstance was unsupported by 
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the evidence. We examine the evidence in the light most favorable to 
the State, as any contradictions or discrepancies in the evidence must 
be resolved by the jury. Jd. Whether the submission of the (e)(9) 
aggravating circumstance is warranted depends on the particular 
facts of each case. State v. Brewington, 352 N.C. 489, 525, 532 S.E.2d 
496, 517 (2000), cert. denied, 531 U.S. 1165, 148 L. Ed. 2d 992 (2001). 


In State v. Gibbs, we described the types of murders which war- 
rant submission of the (e)(9) aggravating circumstance: 


One type includes killings physically agonizing or otherwise 
dehumanizing to the victim. State v. Lloyd, 321 N.C. 301, 319, 364 
S.E.2d 316, 328 [, sentence vacated on other grounds, 488 U.S. 
807, 102 L. Ed. 2d 18] (1988). A second type includes killings less 
violent but “conscienceless, pitiless, or unnecessarily torturous 
to the victim,” State v. Brown, 315 N.C. 40, 65, 337 S.E.2d 808, 
826-27 (1985)[, cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), 
overruled on other grounds by State v. Vandiver, 321 N.C. 570, 
364 S.E.2d 373], including those which leave the victim in her 
“last moments aware of but helpless to prevent impending death,” 
State v. Hamlet, 312 N.C. 162, 175, 321 S.E.2d 837, 846 (1984). A 
third type exists where “the killing demonstrates an unusual 
depravity of mind on the part of the defendant beyond that nor- 
mally present in first-degree murder.” Brown, 315 N.C. at 65, 337 
S.E.2d at 827. 


335 N.C. 1, 61-62, 436 S.E.2d 321, 856 (1993), cert. denied, 512 US. 
1246, 129 L. Ed. 2d 881 (1994). 


In the present case, the State’s evidence revealed that defendant 
murdered Kim in a remote, secluded area where he knew they would 
be alone. See Lloyd, 321 N.C. at 319, 364 S.E.2d at 328 (the defendant 
killed the victim at a time he knew the victim would be alone). 
Defendant forced Kim to get on her knees, and while she was begging 
him not to shoot her, defendant “blew her whole face off.” This evi- 
dence supports an inference that Kim was left in her last moments 
aware of but helpless to prevent irnpending death. See Hamlet, 312 
N.C. at 176, 321 S.E.2d at 846. Indeed, defendant left Kim after inflict- 
ing the first gunshot wound, but then returned and shot her again, 
causing her body to jump off the ground. See State v. Anthony, 354 
N.C. 372, 435, 555 S.E.2d 557, 597 (2001) (the defendant shot the vic- 
tim once, then shot her a second time while the victim was helpless 
on the ground and begging for her life), cert. denied, —- U.S. —, 153 
L. Ed. 2d 791 (2002); State v. Golphin, 352 N.C. 364, 480-81, 533 S.E.2d 
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168, 243 (2000) (although the victim was already incapacitated by the 
first shot, he was shot “multiple times as he lay on the ground moan- 
ing”), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001). We there- 
fore conclude that the evidence, when viewed in the light most favor- 
able to the State, supports the trial court’s submission of the (e)(9) 
aggravating circumstance that the murder was especially heinous, 
atrocious, or cruel. 


This assignment of error is overruled. 
PRESERVATION ISSUES 


Defendant raises eleven additional issues that this Court has pre- 
viously decided contrary to defendant’s position: (1) the murder 
indictment failed to adequately allege first-degree murder; (2) the 
murder indictment failed to allege premeditation and deliberation, 
essential elements of first-degree murder; (8) the “short form” murder 
indictment failed to allege all the necessary elements of the offense; 
(4) the death penalty statute, N.C.G.S. § 15A-2000, is unconstitutional; 
(5) imposition of the death penalty violates the United States 
Constitution, the North Carolina Constitution, and North Carolina 
common law; (6) the trial court erred in instructing the jury on Issue 
Three to continue to Issue Four if the mitigating circumstances were 
of equal value and failed to outweigh the aggravating circumstances; 
(7) the trial court erred in using the term “may” in sentencing Issues 
Three and Four, thereby making consideration of mitigating evidence 
discretionary with the sentencing jurors; (8) the trial court erred in its 
instructions defining the burden of proof applicable to the mitigating 
circumstances by using the inherently ambiguous and vague terms 
“satisfaction” and “satisfy”; (9) the trial court erred in placing upon 
defendant the burden of persuading the jury that mitigating circum- 
stances exist and have mitigating value; (10) the trial court erred in 
instructing the jurors that in order to answer any of the final ques- 
tions for Issues One, Three, and Four, they must be unanimous; and 
(11) the trial court erred in instructing jurors to reject proven miti- 
gating evidence on the basis that it had no mitigating value. 


We have considered defendant’s contentions on these issues and 
find no reason to depart from our prior holdings. We therefore reject 
these arguments. 


PROPORTIONALITY REVIEW 


[16] Having concluded that defendant’s trial and capital sentencing 
proceeding were free from prejudicial error, we are required to 
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review and determine: (1) whether the evidence supports the jury’s 
finding of the aggravating circumstances upon which the sentence of 
death was based; (2) whether the death sentence was imposed under 
the influence of passion, prejudice, or any other arbitrary factor; and 
(3) whether the death sentence is excessive or disproportionate to 
the penalty imposed in similar cases, considering both the crime and 
the defendant. N.C.G.S. § 15A-2000(d)(2). 


In the present case, the jury convicted defendant of first-degree 
murder based on malice, premeditation and deliberation and under 
the felony murder rule. Following a capital sentencing proceeding, 
the jury found all three aggravating circumstances submitted: (1) 
defendant had been previously convicted of a felony involving the use 
of violence to the person, N.C.G.S. § 15A-2000(e)(8); (2) the murder 
was committed by defendant while defendant was engaged in the 
commission of robbery with a firearm or flight after committing rob- 
bery with a firearm, N.C.G.S. § 15A-2000(e)(5); and (3) the murder 
was especially heinous, atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9). 


The trial court submitted five statutory mitigating circumstances 
for the jury’s consideration. The jury did not find that any of these 
statutory mitigating circumstances existed. Of the fourteen nonstatu- 
tory mitigating circumstances submitted by the trial court, the jury 
found five to exist: (1) defendant is borderline retarded, (2) defend- 
ant has a substance abuse history, (3) defendant is the product of a 
deprived social environment and his early life was fairly chaotic, (4) 
defendant’s insight, judgment, and behavior control are all poor at 
times, and (5) defendant as a teenager hung around with the “wrong 
crowd,” which resulted in substance abuse and a behavior change. 


After thoroughly examining the record, transcript, briefs, and oral 
arguments, we conclude that the evidence fully supports the aggra- 
vating circumstances found by the jury. Further, we find no indication 
that the sentence of death was imposed under the influence of pas- 
sion, prejudice, or any other arbitrary factor. We turn then to our final 
statutory duty of proportionality review. 


The purpose of proportionality review is “to eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). 
Proportionality review also acts “[a]s a check against the capricious 
or random imposition of the death penalty.” State v. Barfield, 298 
N.C. 306, 354, 259 S.E.2d 510, 544 (1979), cert. denied, 448 U.S. 907, 65 


30 IN THE SUPREME COURT 


STATE v. HASELDEN 
[357 N.C. 1 (2003)] 


L. Ed. 2d 1137 (1980). In conducting proportionality review, we com- 
pare the present case with other cases in which this Court concluded 
that the death penalty was disproportionate. McCollum, 334 N.C. at 
240, 433 S.E.2d at 162. 


We have found the death sentence disproportionate in eight 
cases. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); 
Benson, 323 N.C. 318, 372 $.E.2d 517; State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); Rogers, 316 N.C. 203, 341 S.E.2d 713; State v. 
Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 
319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 
170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


We conclude that this case is not substantially similar to any 
case in which this Court has found the death penalty disproportion- 
ate. Defendant was convicted on the basis of malice, premeditation, 
and deliberation and under the felony murder rule. “The finding of 
premeditation and deliberation indicates a more cold-blooded and 
calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 470, 
506 (1989), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990). Further, this Court has repeatedly noted that “a 
finding of first-degree murder based on theories of premeditation and 
deliberation and of felony murder is significant.” State v. Bone, 354 
N.C. 1, 22, 550 S.E.2d 482, 495 (2001), cert. denied, 535 U.S. 940, 152 
L. Ed. 2d 231 (2002). 


In the present case, defendant took the victim to an isolated spot 
in the woods. Defendant made the victim get on her knees. The vic- 
tim pled with defendant four or five times, “Jim don’t shoot me, Jim 
don’t shoot me.” Defendant admitted that, at this point, he “blew her 
whole face off.” Defendant left the scene and headed down the street, 
but then returned and shot the victim in the face again. Defendant 
told Harper that this shot caused Kim’s body to jump off the ground. 
We conclude that the gruesome facts of the present murder are suffi- 
cient to distinguish the present case from those in which we found a 
death sentence disproportionate. 


Moreover, this Court has held that four aggravating circum- 
stances (namely, N.C.G.S. § 15A-2000(e)(3), (e)(5), (e)(9) and (e)(11)) 
are sufficient standing alone to support a death sentence. State v. 
Bacon, 337 N.C. 66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. 
denied, 513 U.S. 1159, 1380 L. Ed. 2d 1083 (1995). In the present case, 
the jury found three of these four aggravating circumstances: (1) 
defendant had been previously convicted of a felony involving the 
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use of violence to the person, N.C.G.S. § 15A-2000(e)(3); (2) the 
murder was committed by defendant while defendant was engaged 
in the commission of robbery with a firearm or flight after com- 
mitting robbery with a firearm, N.C.G.S. § 15A-2000(e)(5); and (3) 
the murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9). Each of the aggravating circumstances found in 
the present case, standing alone, would thus independently support 
the death sentence. 


In sum, we conclude that the facts of the present case clearly 
distinguish this case from those in which this Court has held a death 
sentence disproportionate. 


We also compare this case with the cases in which this Court has 
found the death penalty to be proportionate. McCollum, 334 N.C. at 
244, 433 S.E.2d at 164. Although we review all cases in the pool of 
“similar cases” when engaging in our statutorily mandated duty of 
proportionality review, “we will not. undertake to discuss or cite all 
of those cases each time we carry out that duty.” Jd.; accord State v. 
Gregory, 348 N.C. 203, 213, 499 S.E.2d 753, 760, cert. denied, 525 U.S. 
952, 142 L. Ed. 2d 315 (1998). After thoroughly analyzing the present 
case, we conclude that this case is more similar to cases in which we 
have found the sentence of death proportionate than to those in 
which we have found it disproportionate. 


Whether a sentence of death is “disproportionate in a particular 
case ultimately rest[s] upon the ‘experienced judgments’ of the mem- 
bers of this Court.” State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 
47, cert. denied, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994). Therefore, 
based upon the characteristics of this defendant and the crime he 
committed, we are convinced the sentence of death recommended by 
the jury and ordered by the trial court in the instant case is not dis- 
proportionate or excessive. 


Accordingly, we conclude that defendant received a fair trial 
and capital sentencing proceeding, free from prejudicial error. The 
judgments and sentences entered by the trial court must therefore 
be left undisturbed. 


NO ERROR. 


Justice BRADY concurring. 


I agree with the majority that defendant received a fair trial and 
capital sentencing proceeding, free from prejudicial error. I write sep- 
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arately to emphasize a point regarding the prosecutor's biblical 
remarks to the jury during closing arguments. I agree wholeheart- 
edly with the well-established principle that “it is the secular law of 
North Carolina which is to be applied in our courtrooms.” State v. 
Williams, 350 N.C. 1, 27, 510 S.E.2d 626, 643, cert. denied, 528 U.S. 
880, 145 L. Ed. 2d 162 (1999). However, it is my belief that neither this 
principle nor any other within our jurisprudence prevents prosecu- 
tors from presenting biblical references during closing argument in 
capital cases. 


As so eloquently noted by United States Supreme Court Justice 
William Douglas over fifty years ago, “[w]e are a religious people 
whose institutions presuppose a Supreme Being.” Zorach v. Clauson, 
343 U.S. 306, 313, 96 L. Ed. 954, 962 (1952). This maxim is reflected in 
the practices of our government, beginning at its inception and con- 
tinuing today. Our Founding Fathers never intended that we utilize 
the Establishment Clause of the United States Constitution or any 
other laws to sterilize our public forums by removing all references to 
our religious beliefs. Arlin M. Adams & Charles J. Emmerich, A 
Nation Dedicated to Religious Liberty: The Constitutional Heritage 
of the Religion Clauses 51-52 (Univ. of Penn. Press 1990); see also 
School Dist. of Abington v. Schempp, 374 U.S. 2038, 294, 10 L. Ed. 2d 
844, 899 (1963) (Brennan, J., concurring) (asserting that “the line we 
must draw between the permissible and the impermissible is one 
which accords with history and faithfully reflects the understanding 
of the Founding Fathers”). This was evident in the actions of the first 
Congress, which, three days before approving the final draft of the 
Bill of Rights, authorized the appointment of paid chaplains. Marsh v. 
Chambers, 463 U.S. 783, 788, 77 L. Ed. 2d 1019, 1025 (1988). 
Employing chaplains, along with the practice of opening congres- 
sional sessions with prayer, continues unfettered, has consistently 
been followed by most states, and was found constitutional by the 
United States Supreme Court in 1983. Id. at 790-91, 77 L. Ed. 2d at 
1026-27. The American armed forces, as well as state and federal 
prisons, also provide chaplains for their populations. See, e.g., 
Katcoff v. Marsh, 755 F.2d 223 (2d Cir. 1985) (holding that Army’s 
chaplaincy program did not violate the Establishment Clause). In 
addition, the ceremonial installations and inaugurations of both 
federal and state elected officials are often accompanied by an invo- 
cation or benediction. Lee v. Weisman, 505 U.S. 577, 633-34, 120 
L. Ed. 2d 467, 510-11 (1992) (Scalia, J., dissenting) (noting that the 
first act of many of our presidents, including George Washington, was 
to pray or otherwise invoke a higher power). The United States 
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Congress has provided for the national motto reflecting our religious 
heritage, “In God we trust,” 36 U.S.C.A. § 302 (West 2001), and has 
mandated that it “shall” be inscribed onto our currency, 31 U.S.C.A. 
§ 5112(d)(1) (West 2003). Finally, many federal and state courts open 
their sessions asking God to save their honorable courts. Given these 
and “countless other illustrations of the Government’s acknowledg- 
ment of our religious heritage and governmental sponsorship of 
graphic manifestations of that heritage,” Lynch v. Donnelly, 465 U.S. 
668, 677, 79 L. Ed. 2d 604, 612 (1984), it is illogical to eliminate bibli- 
cal remarks in capita] cases. However well intentioned it may be, 
such a blanket prohibition would artificially and selectively eliminate 
Judeo-Christian precepts of justice from closing arguments, while 
still permitting arguments arising from other concepts of justice. 


America is, as it should be, “a microcosm of world religion,” 
where “[{e]very major world religious community is now present in 
strength.” J. Gordon Melton, Encyclopedia of American Religions 18 
(6th ed, 1999). Yet, of the more than 1,500 religious organizations that 
exist in the United States, “the overwhelming majority of Americans 
who engage in any outward religious activity are members of one of 
the more than 900 Christian denominations,” a community that 
“shows no evidence of declining.” Jd. at 1, 18. It is from this sector of 
the population that a majority of North Carolina jurors is selected. 
These jurors, many of whom are cloaked in deeply held Judeo- 
Christian beliefs, do not automatically leave their religious beliefs on 
the courthouse steps. Indeed, their belief system would necessarily 
prohibit such a disavowment. This fact has certainly not escaped the 
innovative minds of defense attorneys, who argue that the Bible pro- 
hibits any type of killing. See John EH. Blume & Sheri Lynn Johnson, 
Don’t Take His Eye, Don’t Take His Tooth, and Don’t Cast the First 
Stone: Limiting Religious Arguments in Capital Cases, 9 Wm. & 
Mary Bill Rts. J. 61, 73-74 (2000) (noting that reported cases and the 
authors’ “own conversations with other defense lawyers{] [led them] 
to conclude that defense counsel frequently make religious argu- 
ments against the death penalty, at least in the South, where [they] 
practice”). Such religious references are not prohibited under North 
Carolina law, though this Court has properly noted that “secular law” 
provides the ultimate rule of decision in criminal cases. 


As noted by the majority, this Court recognizes that because 
defense attorneys make biblical pleas in capital cases, prosecutors 
often give biblical remarks in anticipation of defense arguments. See 
State v. Bond, 345 N.C. 1, 36, 478 S.E.2d 163, 182 (1996), cert. denied, 
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521 U.S. 1124, 138 L. Ed. 2d 1022 (1997). Even apart from this consid- 
eration, biblical arguments are within the acceptable parameters of 
the law, so long as prosecutors do not contend that the death penalty 
is divinely mandated for a specific defendant. 


This is simply not a case where the State told the jury that the 
Bible required a death sentence for this particular defendant. Further, 
there is a marked difference between the challenged argument in the 
case sub judice and the arguments in State v. Jones, 355 N.C. 117, 558 
S.E.2d 97 (2002), for example, where the prosecutor compared the 
defendant’s crime to the Columbine High School shooting and the 
Oklahoma City federal building bombing, 7d. at 132 n.2, 558 S.E.2d at 
107 n.2, and characterized defendant as being “lower than the dirt on 
a snake’s belly,” id. at 132, 558 S.E.2d at 107, in “a thinly veiled 
attempt to appeal to the jury’s emotions,” zd. at 133, 558 S.E.2d at 107. 


The majority's legal analysis unmistakably reveals that the prose- 
cutor’s biblical argument in the present case is wholly consistent with 
our prior decisions. I therefore disagree with the dissent’s assertion 
that this Court has failed to act consistently. Rather, this Court, as 
noted by the dissent, has been entirely consistent—it has refused to 
reverse capital murder convictions in this State because of biblical 
arguments. I fail to see how this consistency is in any way a “disser- 
vice to litigators and to [this Court] by setting a standard of behavior 
while consistently excusing deviations from that standard.” Virtually 
every capital defendant raises assignments of error challenging the 
propriety of closing arguments on perhaps every conceivable topic, 
not just those arising from Judeo-Christian concepts of justice. See, 
e.g., State v. Anthony, 354 N.C. 372, 428, 555 S.E.2d 557, 593 (2001) 
(challenging whether closing argument was grossly improper where 
prosecutor’s closing remarks included references to what victim may 
have been thinking as she was dying), cert. denied, — U.S. —, 153 
L. Ed. 2d 791 (2002); State v. Parker, 354 N.C. 268, 291-92, 553 S.E.2d 
885, 901-02 (2001) (same where prosecutor requested that jury draw 
conclusions from evidence and use common sense), cert. dented, — 
U.S. —, 158 L. Ed. 2d 162 (2002); State v. Cummings, 353 N.C. 281, 
296-301, 543 S.E.2d 849, 858-61 (same where prosecutor improperly 
characterized defendant’s statements), cert. denied, 534 U.S. 965, 151 
L. Ed. 2d 286 (2001); State v. Hardy, 353 N.C. 122, 185-37, 540 $.E.2d 
334, 345-46 (2000) (same where prosecutor commented on the vic- 
tim’s funeral service and noted that the victim’s son had prayed for 
the defendant’s forgiveness), cert. denied, 534 U.S. 840, 151 L. Ed. 2d 
56 (2001); State v. Grooms, 353 N.C. 50, 81-82, 540 S.E.2d 713, 732-33 
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(2000) (same where prosecutor referred to the defendant as “the 
prince of darkness”), cert. denied, 34 U.S. 838, 151 L. Ed. 2d 54 
(2001). 


Grave consequences would result if this Court were to abandon 
its well-established gross impropriety standard of review in favor of a 
new legal standard. The stakes in capital murder trials are undeniably 
high. Counsel typically attempt to zealously deliver a “convincing” or 
“telling” argument to the jury that may include some moral tenet. 
These arguments are essentially used to encourage the jury to “do the 
right thing” and return a favorable verdict in accordance with the law. 
Therefore, arbitrarily eliminating orly one category of argument 
would unfairly limit the ability of prosecutors to communicate to the 
jury that the ultimate punishment of death is sometimes appropriate. 
Likewise, such a standard would unfairly limit the ability of defense 
counsel to persuade the jury to spare the defendant’s life. 


Moreover, the effect of the dissent’s proposed rule would be 
inconsistent with the doctrine of stare decisis and would constitute a 
further erosion of this Court’s well-settled jurisprudence concerning 
closing arguments. Finally, and most importantly, the newly-proposed 
rule would inhibit the duty of capital jurors, who are required to make 
perhaps the most critical decision of their lives without explanation 
from trial counsel as to why the punishment of death, or life impris- 
onment, is not inherently at odds with their own core beliefs. 


In the present case, the prosecutor did not argue that the death 
penalty was mandated by God for this defendant, or otherwise inap- 
propriately request the jurors to render a verdict inconsistent with 
their sworn oaths. Rather, the prosecutor was following and, in fact, 
preserving the secular law of our state by explaining to jurors that 
their individual belief systems should not prohibit them from carrying 
out their duties under our well-established procedures for capital sen- 
tencing proceedings. For the reasons stated by the majority, with an 
emphasis on those discussed herein, I believe that the prosecutor’s 
biblical references during closing arguments do not warrant a new 
sentencing hearing. 


Chief Justice LAKE joins in this concurring opinion. 


Justice EDMUNDS dissenting. 


I dissent as to the majority’s holding that the trial court did not err 
in failing to intervene ex mero motu when the prosecutor made an 
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argument based upon the Bible. This Court has frequently expressed 
its disapproval of such arguments. 


We continue to hold that it is not so grossly improper for a pros- 
ecutor to argue that the Bible does not prohibit the death penalty 
as to require intervention ex mero motu by the trial court, but we 
discourage such arguments. We caution all counsel that they 
should base their jury arguments solely upon the secular law and 
the facts. Jury arguments based on any of the religions of the 
world inevitably pose a danger of distracting the jury from its sole 
and exclusive duty of applying secular law and unnecessarily risk 
reversal of otherwise error-free trials. Although we may believe 
that parts of our law are divinely inspired, it is the secular law of 
North Carolina which is to be applied in our courtrooms. Our trial 
courts must vigilantly ensure that counsel for the State and for 
defendant do not distract the jury from their sole and exclusive 
duty to apply secular law. 


State v. Williams, 350 N.C. 1, 27, 510 S.E.2d 626, 643 (citations omit- 
ted), cert. denied, 528 U.S. 880, 145 L. Ed. 2d 162 (1999). In addition 
to the reasons set out above, such arguments can be inconsistent with 
the general framework set up by the General Assembly to try capital 
cases. That arrangement seeks to ensure that the death penalty is 
enforced as fairly and uniformly as possible. The verdict in a capital 
case depends on jury findings as to whether aggravating circum- 
stances exist; whether any such aggravating circumstances are not 
outweighed by mitigating circumstances; and whether, based on 
these circumstances, the defendant should be sentenced to death or 
to imprisonment for life. N.C.G.S. § 15A-2000(b) (2001). Moreover, 
during jury selection, both sides and the judge routinely ask jurors if 
they hold any moral or religious views that would interfere with their 
ability to apply the law, and any juror holding such views may be chal- 
lenged for cause. Judges equally routinely instruct jurors that they 
must follow the law, even if they do not agree with it. When this Court 
reviews a capital conviction for proportionality, we consider whether 
the sentence was based upon passion, prejudice, or any other arbi- 
trary factor. N.C.G.S. § 15A-2000(d)(2). It is inconsistent to allow jury 
arguments relying on concepts that the jurors have been told at other 
times during the trial may not control their deliberations. 


Although our opinions, not excluding the majority opinion here, 
have frequently cited to cases in which this Court “has found biblical 
arguments to fall within permissible margins more often than not,” 
State v. Artis, 325 N.C. 278, 331, 384 $.E.2d 470, 500 (1989), sentence 
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vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990),} 
my research has failed to reveal any case where this Court reversed 
a conviction because of an improper argument based upon religion, 
see, e.g., State v. Lloyd, 354 N.C. 76, 117-18, 552 S.E.2d 596, 625 (2001) 
(prosecutor’s biblical argument not so grossly improper that trial 
court erred in failing to intervene ex mero motu); State v. 
Cummings, 352 N.C. 600, 628-29, 5386 S.E.2d 36, 56 (2000) (prosecu- 
tor’s biblical argument, though inarti'ul, was not grossly improper), 
cert. denied, 532 U.S. 997, 149 L. Ed. 2d 641 (2001); State v. Braxton, 
352 N.C. 158, 217, 531 S.E.2d 428, 462 (2000) (prosecutor's biblical 
argument not so grossly improper as to require that tria] court inter- 
vene ex mero motu), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 
(2001); State v. Davis, 349 N.C. 1, 47, 506 S.E.2d 455, 480 (1998) (pros- 
ecutor’s biblical argument not so improper as to require trial court to 
intervene ex mero motu), cert. denied, 526 U.S. 1161, 144 L. Ed. 2d 
219 (1999); State v. Walls, 342 N.C. at 61, 463 S.E.2d at 770 (although 
the Court has previously disapproved of prosecutorial arguments that 
made improper use of religious sentiment, biblical argument here was 
not so grossly improper as to require trial] court to intervene ex mero 
motu); State v. Rose, 339 N.C. 172, 203-04, 451 S.E.2d 211, 229 (1994) 
(prosecutor’s biblical argument not so grossly improper as to require 
trial court to intervene ex mero motu), cert. denied, 515 U.S. 1135, 
132 L. Ed. 2d 818 (1995); see also State v. Rouse, 339 N.C. 59, 94, 451 
S.E.2d 548, 562 (1994), cert. denied, 516 U.S. 832, 133 L. Ed. 2d 60 
(1995); State v. Bunning, 338 N.C. 488, 490, 450 S.E.2d 462, 465 
(1994); State v. Daniels, 337 N.C. 245, 278-79, 446 S.E.2d 298, 320-21 
(1994), cert. denied, 513 U.S. 1135, 130 L. Ed. 2d 895 (1995). There are 
many other nearly identical cases. 


As a result, we have a situation where this Court has determined 
that a certain type of argument is iraproper, even if not so grossly 
improper as to require the trial court’s intervention ex mero motu, 
but has failed to enforce that determination even once. I believe that 
this Court has done a disservice to litigators and to itself by setting a 
standard of behavior while consistently excusing deviations from that 
standard. Although we have noted that professionalism includes the 
avoidance by practitioners of all known improprieties, State v. 
Rogers, 355 N.C. 420, 464, 562 S.E.2d 859, 886 (2002), it is difficult to 
fault an advocate who realizes that he or she can land a telling, pos- 
sibly decisive, blow at the modest cost of a verbal hand slapping from 

1. See also State v. Davis, 353 N.C. 1, 28, 539 S.E.2d 243, 262 (2000), cert. denied, 


534 U.S. 839, 151 L. Ed. 2d 55 (2001); State v. Walls, 342 N.C. 1, 61, 463 S.E.2d 738, 770 
(1995), cert. denied, 517 U.S. 1197, 134 L. Ed. zid 794 (1996). 
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this Court. Our expectation that arguments based upon religion 
would be kept within reasonable bounds has not been realized. Either 
this Court should state that such arguments are proper, or it should 
enforce its admonitions. Our failure to act consistently may well 
undermine the validity and enforcement of North Carolina’s capital 
punishment system. 


While the argument here was made by a prosecutor, defendants 
also can and do make religious arguments to the jury as they seek 
mercy. A review of the reported cases demonstrates that many reli- 
gious arguments are made by a party to preempt religious arguments 
that may be made by opposing counsel in an unrebuttable closing 
argument. Consequently, these arguments feed on themselves as each 
side rolls out the ecclesiastical artillery. When the Supreme Court of 
Pennsylvania faced just this problem, it finally banned such argu- 
ments in capital litigation. Commonwealth v. Chambers, 528 Pa. 558, 
586, 599 A.2d 630, 644 (1991), cert. denied, 504 U.S. 946, 119 L. Ed. 2d 
214 (1992). That court stated: 


In the past we have narrowly tolerated references to the Bible 
and have characterized such references as on the limits of “ora- 
torical flair” and have cautioned that such references are a dan- 
gerous practice which we strongly discourage. We now admonish 
all prosecutors that reliance in any manner upon the Bible or any 
other religious writing in support of the imposition of a penalty of 
death is reversible error per se and may subject violators to dis- 
ciplinary action. 


Id. (citations omitted). Nor is Pennsylvania alone in condemning such 
arguments. The United States Court of Appeals for the Fourth Circuit 
has observed that “[f]ederal and state courts have universally con- 
demned such religiously charged arguments as confusing, unneces- 
sary, and inflammatory.” Bennett v. Angelone, 92 F.3d 1336, 1346 (4th 
Cir.), cert. denied, 519 U.S. 1002, 186 L. Ed. 2d 395 (1996). 


I do not believe that we should go so far as Pennsylvania, for 
there is a place for religious and moral arguments in our jurispru- 
dence. However, in order to give guidance to litigators and judges, 
this Court should hold that any argument that essentially asks a jury 
to base its decision on moral or religious grounds instead of on the 
law and the evidence is improper and grounds for reversal. 


In the case at bar, the prosecutor warned the jury that defendant 
might quote the Bible to assert that the death penalty was contrary to 
Christian ethics. He then went on to say: 
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You see, just a few verses below that, right after that thou shalt 
not kill, just a few verses below it it says, he that smiteth a man 
so that he die shall surely be put to death. Just a few verses below 
that. I suggest to you that that is [b]iblical authority for the death 
sentence. Not a mandate that you do it in any one case, but it is 
the authority for those of you [who] worry about that. 


Ladies and gentlemen of the jury, North Carolina Statute 
15A-2000 is a statute of judgment. That is simply that, a statute of 
judgment. And what does it say in the Bible about a statute of 
judgment? A statute of judgment unto you throughout your gen- 
erations in all your dwellings. Whosoever killeth any person, the 
murderer shall be put to the death by the mouth of witnesses. 
Moreover ye shall take no satisfaction for the life of a murderer 
which is guilty of death, but he shall surely be put to death. That's 
the statutes of judgment. 


You know, I’m going to make one more comment about the 
Bible. If you ever had any doubt—this in the New Testament, I 
understand. If you ever had any coubt about capital punishment 
in the Bible, remember when Jesus was on the cross, beside of 
[H]im on each side, if I recall correctly, is two thieves. He told one 
of them, {Hje said, you'll be in Heaven with me today, some words 
to that effect. Now, [H]Je had the power to take [H]limself away 
from justice and get down off of that cross. He had the power to 
take those two criminals down and put them on the ground and 
let them walk away, but [H]e didn’t, did [H]e? It’s probably why 
we say, God have mercy on your soul, because [H]e said a soul 
[sic], or at least that one. But [H]e didn’t take justice away from 
man. He didn’t take them down off the cross. That’s the strongest 
argument I can think of. He could have done it right then and 
there if [H]e had wanted to, but [H]e didn’t. 


Other religious references may be found throughout the argument. 


I view this argument as designed to persuade the jury that the 
Bible and Jesus sanctioned the imposition of the death penalty in this 
case. In light of Williams and the other considerations discussed 
above, it is apparent that the religious arguments made here by the 
prosecutor had the potential unfairly to arouse the passions of the 
jury, resulting in a sentencing recommendation based upon religious 
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sentiment rather than the capital sentencing procedure mandated by 
the laws of this state. As this Court has so often stated in the past, 
this argument was improper. Accordingly, I respectfully dissent as to 
this issue. 


Justice ORR joins in this dissenting opinion. 
Fae — et | 


KATHY F. GOODWIN v. WILLIAM R. WEBB, JR., AS EXECUTOR OF THE ESTATE OF 
CLAUDIUS KRESS GOODWIN, DECEASED 


No. 524A02 
(Filed 28 March 2003) 


Divorce— separation agreement—duress—acceptance of bene- 
fits—ratification 
The decision of the Court of Appeals that the trial court erred 
by granting summary judgment for defendant as to plaintiff’s rat- 
ification of a separation agreement is reversed for the reasons 
stated in the dissenting opinion that plaintiff was not under 
duress at the time she accepted all the benefits under the agree- 
ment and thus ratified the agreement and cannot now challenge 
its validity. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 152 N.C. App. 650, 568 S.E.2d 
311 (2002), reversing an order for summary judgment entered 4 June 
2001 by Judge C. Preston Cornelius in Superior Court, Anson County. 
Heard in the Supreme Court 12 March 2003. 


Baucom, Claytor, Benton, Morgan & Wood, PA., by Rex C. 
Morgan, for plaintiff-appellee. 


Etheridge, Moser, Garner, Bruner & Wansker, PA, by Terry R. 

Garner; and Katten Muchin Zavis Rosenman, by Christopher A. 

Hicks, for defendant-appellant. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals. 


REVERSED. 
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RALPH G. WILLEY, GUARDIAN AD LITEM FOR ELIZABETH MULLINS, MINOR DAUGHTER OF 
WILLIAM HENRY MULLINS, DECEASED, EMPLOYEE v. WILLIAMSON PRODUCE, 
EMPLOYER, THE GOFF GROUP, CARRIER 


No. 159A(02 
(Filed 28 March 2003) 


Workers’ Compensation— death benefits—truck driver— 
cocaine impairment—insufficient evidence 
The decision of the Court of Appeals vacating and remanding 
an award of compensation for the death of a tractor-trailer driver 
in a one-vehicle accident is reversed for the reasons stated in the 
dissenting opinion that there was competent evidence to support 
the Industrial Commission’s findings that it cannot be shown that 
300 nanograms of the metabolite of cocaine in the deceased 
driver’s urine after the accident had a measurable pharmacologi- 
cal effect on him at the time of the accident and that defendant 
employer thus did not produce sufficient evidence to prove that 
the accident was proximately caused by the driver being under 
the influence of cocaine so as to bar compensation pursuant to 
N.C.G.S. § 97-12. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of 
a divided panel of the Court of Appeals, 149 N.C. App. 74, 562 S.E.2d 
1 (2002), reversing an amended opinion and award entered 7 
December 2000 by the North Carolina Industrial Commission and 
remanding for further proceedings. Heard in the Supreme Court 10 
March 2003. 


Keel O’Malley, L.L.P., by Susan M. O'Malley, for plaintzff- 
appellant. 


Lewis & Roberts, PL.L.C., by John H. Ruocchio, for defendant- 
appellees. 


Teague, Campbell, Dennis & Gorham, L.L.P., by Linda 
Stephens, on behalf of the North Carolina Association of 
Defense Attorneys, amicus curiue. 


Mark T. Sumwalt, PA., by Vernon Sumwalt, on behalf of the 
North Carolina Academy of Trial Lawyers, amicus curiae. 
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SIBLEY v. N.C. BD. OF THERAPY EXAM’RS 
[357 N.C. 42 (2003)] 


PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse 
the decision of the Court of Appeals. 


REVERSED. 





RICHARD D. SIBLEY, PETITIONER v. THE NORTH CAROLINA BOARD OF 
THERAPY EXAMINERS, RESPONDENT 


No. 429A02 
(Filed 28 March 2003) 


Physical Therapy— suspension of license—hugs, kisses, sex 
with patient—inadequate evidence and findings 


The decision of the Court of Appeals upholding an order of 
the Board of Physical Therapy Examiners suspending the license 
of a physical therapist who hugged and kissed a patient and 
engaged in sexual intercourse with another patient is reversed for 
the reasons stated in the dissenting opinion that the evidence and 
the Board’s findings were inadequate to support the Board’s con- 
clusions that the therapist’s conduct amounted to incompetence 
in violation of N.C.G.S. § 90-270.36(9). 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 151 N.C. App. 367, 566 S.E.2d 
486 (2002), affirming an order entered 17 November 2000 by Judge 
Ronald K. Payne in Superior Court, Buncombe County. Heard in the 
Supreme Court 11 March 2003. 


Hyler & Lopez, PA., by George B. Hyler, Jr, and Robert J. 
Lopez, for petitioner-appellant. 


Satisky & Silverstein, L.L.P, by John M. Silverstein, for 
respondent-appellee. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals. 


REVERSED. 
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STATE v. GOODMAN 
[357 N.C. 43 (2003)] 


STATE OF NORTH CAROLINA v. WILLIAM JASPER GOODMAN, JR. 


No. 174A02 
(Filed 28 March 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 57, 560 S.E.2d 
196 (2002), finding no error in the guilt phase of defendant’s trial but 
remanding for resentencing a judgment entered 31 March 2000 by 
Judge James C. Davis in Superior Court, Gaston County. On 15 August 
2002, the Supreme Court granted discretionary review of additional 
issues. Heard in the Supreme Court 13 March 20038. 


Roy Cooper, Attorney General, by Philip A. Lehman, Assistant 
Attorney General, for the State. 


Staples Hughes, Appellate Defender, by Daniel R. Pollitt and 
Beth Posner, Assistant Appellate Defenders, for defendant- 
appellant. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. We hold that defendant’s petition for 
discretionary review as to additional issues was improvidently 
allowed. 


REVERSED IN PART; DISCRETIONARY REVIEW IMPROVI- 
DENTLY ALLOWED IN PART. 
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KNIGHT v. WAL-MART STORES, INC. 
[357 N.C. 44 (2003)] 


SHAWN PATRICK KNIGHT, EMPLOYEE v. WAL-MART STORES, INC., EMPLOYER AND 
INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA, CarRIER 


No. 228A02 
(Filed 28 March 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 149 N.C. App. 1, 562 S.E.2d 434 
(2002), affirming an opinion and award entered by the North Carolina 
Industrial Commission on 14 July 2000. Heard in the Supreme Court 4 
February 2003. 


Poisson, Poisson, Bower & Coldfelter, by Fred D. Poisson, Jr; 
and R. James Lore, for plaintiff-appellee. 


Young Moore and Henderson, PA., by Joe E. Austin, Jr., for 
defendant-appellants. 


Hedrick, Eatman, Gardner & Kincheloe, L.L.P., by Shannon P. 
Herndon, on behalf of the North Carolina Association of 
Defense Attorneys, amicus curiae. 

PER CURIAM. 


AFFIRMED. 


IN THE SUPREME COURT A5 
STATE v. WILLIAMS 
[357 N.C. 45 (2003)] 
STATE OF NORTH CAROLINA v. CHRIS WILLIAMS 


No. 521PA02 
(Filed 28 March 2003) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 153 N.C. App. 192, 568 S.E.2d 
890 (2002), vacating a judgment entered 17 April 2001 by Judge 
William C. Griffin, Jr., in Superior Court, Pasquotank County, and 
remanding for entry of judgment for defendant’s conviction of assault 
on a female. Heard in the Supreme Court 13 March 2003. 


Roy Cooper, Attorney General, by William P. Hart, Special 
Deputy Attorney General, for the State-appellant. 


Paul Pooley for defendant-appellee. 
PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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GOVERNORS CLUB, INC. v. GOVERNORS CLUB LTD. P’SHIP 
[357 N.C. 46 (2003)] 


GOVERNORS CLUB, INC., A NoRTH CAROLINA NON-PROFIT CORPORATION, AND ROBERT L. 
ALPERT, ON BEHALF OF HIMSELF AND ALL OTHER SIMILARLY SITUATED MEMBERS OF 
GOVERNORS CLuB, INC. v. GOVERNORS CLUB LIMITED PARTNERSHIP, A DELAWARE 
LIMITED PARTNERSHIP, GOVERNORS CLUB DEVELOPMENT CORPORATION, A 
NORTH CAROLINA CORPORATION, ESTATE OF TRUBY J. PROCTOR, JR., anp KIRK J. 
BRADLEY 


No. 504A02 
(Filed 28 March 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 152 N.C. App. 240, 567 S.E.2d 
781 (2002), reversing an order entered 4 October 2000 by Judge 
Raymond A. Warren in Superior Court, Chatham County. Heard in the 
Supreme Court 13 March 2003. 


Womble Carlyle Sandridge & Rice, PLLC, by Burley B. Mitchell, 
Jr., and Charles L. Becker, for plaintiff-appellee Governors 
Club, Inc. 


McCoy, Weaver, Wiggins, Cleveland & Raper, P.L.L.C., by John 
E.. Raper, Jr., for defendant-appellants Governors Club Limited 
Partnership and Governors Club Development Corporation; 
Smith Moore LLP, by James G. Exum, Jr., for defendant- 
appellant Estate of Truby G. Proctor, Jr; and Boyce & Isley, 
PL.L.C., by G. Eugene Boyce and Philip R. Isley, for defendant- 
appellant Kirk J. Bradley. 


PER CURIAM. 


AFFIRMED. 
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STATE v. WILLIAMS 
[357 N.C. 47 (2003)] 


STATE OF NORTH CAROLINA v. MARVIN EARL WILLIAMS, JR. 


No. 264A¢0-6 
(Filed 28 March 2003) 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) to review an 
order entered 28 August 2002 by Judge Ripley E. Rand in Superior 
Court, Wayne County, granting defendant’s motion for discovery 
under N.C.G.S. § 15A-1415(f). Heard in the Supreme Court 12 March 
2003. 


Roy Cooper, Attorney General, by Valérie B. Spalding, Special 
Deputy Attorney General, for the State-appellant. 


Shelby Duffy Benton and Glenn A. Barfield for defendant- 
appellee. 


PER CURIAM. 
WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 


Justice BRADY did not participate in the consideration or deci- 
sion of this case. 
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STATE v. KINLOCK 
[357 N.C. 48 (2003)] 


STATE OF NORTH CAROLINA v. DARLON DILLON KINLOCK 


No. 476A02 
(Filed 28 March 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 152 N.C. App. 84, 566 S.E.2d 
738 (2002), finding no error in judgments entered 23 January 2001 by 
Judge Jerry Braswell in Superior Court, Sampson County. Heard in 
the Supreme Court 12 March 2003. 


Roy Cooper, Attorney General, by Isaac T. Avery, IIT, Special 
Deputy Attorney General, and Patricia A. Duffy, Assistant 
Attorney General, for the State. 


Christopher Wyatt Livingston for defendant-appellant. 


American Civil Liberties Union of North Carolina Legal 
Foundation, by Seth H. Jaffe, amicus curiae. 


PER CURIAM. 


AFFIRMED. 
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STATE v. KELLY 
(357 N.C. 49 (2003)] 


STATE OF NORTH CAROLINA ) 
) 
v. ) ORDER 
) 
MARVIN JUNIOR KELLY ) 
No. 156P03 


Upon consideration of the State of North Carolina’s Petition for 
Extraordinary Writ and Motion Under Rule 2 of the Rules of Appellate 
Procedure to review the 13 March 2003 Order, entered by Judge 
Joseph Moody Buckner in District Court, Orange County, North 
Carolina, declaring N.C.G.S. § 7A-455.1 unconstitutional and enjoin- 
ing the Clerk of Superior Court for said county from collecting the 
appointment fee and entering civil judgments pursuant to N.C.G.S. 
§ 7A-455.1(b), and upon consideration of the State’s Petition for Writ 
of Supersedeas pursuant to Rule 23 and Rule 2 of the Rules of 
Appellate Procedure to stay enforcement of the aforesaid order, it 
appears to the Court that the application of N.C.G.S. § 7A-455.1 
should be consistent in all courts throughout the State, and it further 
appears to the Court that in the interest of justice and to expedite 
decision in the public interest as to the uniform administration of jus- 
tice, the State’s Petitions for Extraordinary Writ and for Writ of 
Supersedeas should be allowed. 


Therefore, the Court, pursuant to Rule 2 of the Rules of Appellate 
Procedure suspends the requirements of the Rules of Appellate 
Procedure and in the exercise of itis supervisory powers pursuant to 
Article IV, Section 12(1) of the North Carolina Constitution hereby (i) 
ex mero motu allows the State to seek review in this Court prior to 
determination in the Court of Appeals, (ii) issues its writ of certiorari 
to review the issue of the constitutionality of N.C.G.S. § 7A-455.1, (iii) 
issues its writ of supersedeas staying the enforcement of the trial 
court’s 138 March 2003 order, and (iv) directs the parties to submit 
briefs on the following issues: 


1. Whether N.C.G.S. § 7A-455.1 is unconstitutional under the 
Constitution of the United States? 


2. Whether the trial court erred in declaring N.C.G.S. § 7A-455.1 
~ unconstitutional under the North Carolina Constitution? 


The parties shall file with this Court a settled record on appeal on 
or before 25 April 2003 at 5:00 p.m. Thereafter, briefing shall be as set 
forth in Rule 13 of the Rules of Appellate Procedure. 
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STATE v. KELLY 
[357 N.C. 49 (2003)] 


This case shall be consolidated with State of North Carolina v. 
Dudley Cedrick Webb, No. 157P03, for purposes of oral argument. 


By entering this order, the Court expresses no opinion as to the 
merits of the issues to be briefed. 


By order of the Court in Conference, this 2nd day of April, 2003. 


/s Edmunds, J. 
For the Court 
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STATE v. McNEIL 
(357 N.C. 51 (2003)] 


STATE OF NORTH CAROLINA ) 
) 
v. ) ORDER 
) 
JOHN WALTER McNEIL ) 
No. 155P03 


Upon consideration of the State of North Carolina’s Petition for 
Extraordinary Writ and Motion Under Rule 2 of the Rules of Appellate 
Procedure to review the 25 February 2003 Osder, entered by Judge 
James Hill, in District Court, Durham County, North Carolina, declar- 
ing N.C.G.S. § 7A-455.1 unconstitutional and enjoining the Clerk of 
Superior Court for said county from collecting the appointment fee 
and entering civil judgments pursuant to N.C.G.S. § 7A-455.1(b), and 
upon consideration of the State’s Petition for Writ of Supersedeas 
pursuant to Rule 23 and Rule 2 of the Rules of Appellate Procedure to 
stay enforcement of the aforesaid order, it appears to the Court that 
the application of N.C.G.S. § 7A-455.1 should be consistent in all 
courts throughout the State, and it further appears to the Court that 
in the interest of justice and to expedite decision in the public inter- 
est as to the uniform administration of justice, the State’s Petitions 
for Extraordinary Writ and for Writ of Supersedeas should be 
allowed. 


Therefore, the Court, pursuant to Rule 2 of the Rules of Appellate 
Procedure suspends the requirements of the Rules of Appellate 
Procedure and in the exercise of its supervisory powers pursuant to 
Article IV, Section 12(1) of the North Carolina Constitution hereby (i) 
ex mero motu allows the State to seek review in this Court prior to 
determination in the Court of Appeals, (ii) issues its writ of certiorari 
to review the issue of the constitutionality of N.C.G.S. § 7A-455.1, (iii) 
issues its writ of supersedeas staying the enforcement of the trial 
court’s 25 February 2003 order, and (iv) directs the parties to submit 
briefs on the following issues: 


1. Whether the trial court errecl in declaring N.C.G.S. § 7A-455.1 
unconstitutional under the Constitution of the United States? 


2. Whether N.C.G.S. § 7A-455.1 is unconstitutional under the 
North Carolina Constitution? 


The parties shall file with this Court a settled record on appeal on 
or before 25 April 2003 at 5:00 p.m. Thereafter, briefing shall be as set 
forth in Rule 13 of the Rules of Appellate Procedure. 
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STATE v. McNEIL 
(357 N.C. 51 (2003)] 


This case shall be consolidated with State of North Carolina v. 
Dudley Cedrick Webb, No. 157P03, for purposes of oral argument. 


By entering this order, the Court expresses no opinion as to the 
merits of the issues to be briefed. 


By order of the Court in Conference, this 2nd day of April, 2003. 


/s Edmunds, J. 
For the Court 
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STATE v. RUBIO 
[357 N.C. 53 (2003)] 


STATE OF NORTH CAROLINA 
V. 


ROMAN GUITIERREZ RUBIO ) 
No. 154P03 


Upon consideration of the State of North Carolina’s Petition for 
Extraordinary Writ and Motion Under Rule 2 of the Rules of Appellate 
Procedure to review the 11 March 2003 Order, entered by Judge 
Charles C. Davis, in District Court, Forsyth County, North Carolina, 
declaring N.C.G.S. § 7A-455.1 unconstitutional and enjoining the 
Clerk of Superior Court for said county from collecting the ap- 
pointment fee and entering civil judgments pursuant to N.C.G:S. 
§ 7A-455.1(b), and upon consideration of the State’s Petition for Writ 
of Supersedeas pursuant to Rule 23 and Rule 2 of the Rules of 
Appellate Procedure to stay enforcement of the aforesaid order, it 
appears to the Court that the application of N.C.G.S. § 7A-455.1 
should be consistent in all courts throughout the State, and it further 
appears to the Court that in the interest of justice and to expedite 
decision in the public interest as to the uniform administration of 
justice, the State’s Petitions for Extraordinary Writ and for Writ of 
Supersedeas should be allowed. 


Therefore, the Court, pursuant to Rule 2 of the Rules of Appellate 
Procedure suspends the requirements of the Rules of Appellate 
Procedure and in the exercise of its supervisory powers pursuant to 
Article IV, Section 12(1) of the North Carolina Constitution hereby (i) 
ex mero motu allows the State to seek review in this Court prior to 
determination in the Court of Appeals, (ii) issues its writ of certiorari 
to review the issue of the constitutionality of N.C.G.S. § 7A-455.1, (iii) 
issues its writ of supersedeas staying the enforcement of the trial 
court’s 11 March 2003 order, and (iv) directs the parties to submit 
briefs on the following issues: 


1. Whether the trial court errec in declaring N.C.G.S. § 7A-455.1 
unconstitutional under the Constitution of the United States? 


2. Whether N.C.G.S. § 7A-455.1 is unconstitutional under the 
North Carolina Constitution? 


The parties shall file with this Court a settled record on appeal on 
or before 25 April 2003 at 5:00 p.m. Thereafter, briefing shall be as set 
forth in Rule 13 of the Rules of Appellate Procedure. 
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STATE v. RUBIO 
(357 N.C. 53 (2003)] 


This case shall be consolidated with State of North Carolina v. 
Dudley Cedrick Webb, No. 157P03, for purposes of oral argument. 


By entering this order, the Court expresses no opinion as to the 
merits of the issues to be briefed. 


By order of the Court in Conference, this 2nd day of April, 2003. 


/s Edmunds, J. 
For the Court 


IN THE SUPREME COURT 5D 


STATE v. WEBB 
[357 N.C. &5 (2003)] 


STATE OF NORTH CAROLINA 


V. ORDER 


DUDLEY CEDRICK WEBB 
No. 157P03 


Upon consideration of the State of North Carolina’s Petition for 
Extraordinary Writ for this Court, in the exercise of its supervisory 
powers pursuant to Article IV, Section 12(1) of the North Carolina 
Constitution, to stay enforcement cf orders entered by judges of the 
trial division declaring N.C.G.S. 3 7A-455.1 unconstitutional and 
enjoining Clerks of Court from collecting the appointment fee and 
entering judgment for said fee, it appears to this Court that N.C.G.S. 
§ 7A-455.1 should be uniformly applied in the courts throughout the 
State; and the Court having this day issued its writ of certiorari to 
review the issue of the constitutionality of said statute, it further 
appears to this Court that, in the interest of justice and to assure the 
uniform application of said statute in court proceedings in the trial 
courts, the State’s Petition for Extraordinary Writ should be allowed. 


Therefore, in the exercise of its supervisory powers pursuant to 
Article IV, Section 12(1) of the North Carolina Constitution, the Court 
hereby orders that ALL JUDGES OF THE SUPERIOR COURT DIVI- 
SION AND OF THE DISTRICT COURT DIVISION OF THE GENERAL 
COURT OF JUSTICE refrain from entering any orders prohibiting the 
collection of the application fee in N.C.G.S. § 7A-455.1 or the entry of 
a judgment for said fee pursuant to N.C.G.S. § 7A-455.1(b) and stay 
any such order previously entered until such time as this Court enters 
its opinion on the constitutionality of said statute. 


By order of the Court in Conference, this 2nd day of April, 2003. 


/s Edmunds, J. 
For the Court 
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STATE v. WEBB 
(357 N.C. 56 (2003)] 


STATE OF NORTH CAROLINA ) 
) 
v. ) ORDER 
) 
DUDLEY CEDRICK WEBB ) 
No. 157P03 


Upon consideration of the State of North Carolina’s Petition for 
Extraordinary Writ and Motion Under Rule 2 of the Rules of Appellate 
Procedure to review the 4 March 2003 Order and the 19 March 2003 
Amended Order, entered by Judge Orlando F. Hudson, Jr., in Superior 
Court, Durham County, North Carolina, declaring N.C.G.S. § 7A-455.1 
unconstitutional and enjoining the Clerk of Superior Court for said 
county from collecting the appointment fee and entering civil judg- 
ments pursuant to N.C.G.S. § 7A-455.1(b), and upon consideration of 
the State’s Petition for Writ of Supersedeas pursuant to Rule 23 and 
Rule 2 of the Rules of Appellate Procedure to stay enforcement of the 
aforesaid orders, it appears to the Court that the application of 
N.C.G.S. § 7A-455.1 should be consistent in all courts throughout the 
State, and it further appears to the Court that in the interest of justice 
and to expedite decision in the public interest as to the uniform 
administration of justice, the State’s Petitions for Extraordinary Writ 
and for Writ of Supersedeas should be allowed. 


Therefore, the Court, pursuant to Rule 2 of the Rules of Appellate 
Procedure suspends the requirements of the Rules of Appellate 
Procedure and in the exercise of its supervisory powers pursuant to 
Article IV, Section 12(1) of the North Carolina Constitution hereby (i) 
ex mero motu allows the State to seek review in this Court prior to 
determination in the Court of Appeals, (ii) issues its writ of certiorari 
to review the issue of the constitutionality of N.C.G.S. § 7A-455.1, (iii) 
issues its writ of supersedeas staying the enforcement of the trial 
court’s 4 March 2003 and 19 March 2003 orders, and (iv) directs the 
parties to submit briefs on the following issues: 


1. Whether the trial court erred in declaring N.C.G.S. § 7A-455.1 
unconstitutional under the Constitution of the United States? 


2. Whether the trial court erred in declaring N.C.G.S. § 7A-455.1 
unconstitutional under the North Carolina Constitution? 


The parties shall file with this Court a settled record on appeal on 
or before 25 April 2003 at 5:00 p.m. Thereafter, briefing shall be as set 
forth in Rule 13 of the Rules of Appellate Procedure. 
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STATE v. WEBB 
(357 N.C. 86 (2003)] 


By entering this order, the Court expresses no opinion as to the 
merits of the issues to be briefed. 


By order of the Court in Conference, this 2nd day of April, 2003. 


/s Edmunds, J. 
For the Court 
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STATE v. STOKES 
[357 N.C. 58 (2003)] 


STATE OF NORTH CAROLINA 


v. ORDER 


Nee Saree! Name Nee? Narr” 


RICHARD ALLEN STOKES 
No. 275A02 


On 15 August 2002, this Court allowed the State’s Petition for 
Discretionary Review only as to one issue. Upon consideration of the 
briefs filed with this Court, and after hearing oral argument, this 
Court has determined that it should allow the State’s petition for dis- 
cretionary review as to another issue, to wit: 


Whether the Court of Appeals erred in holding that the testimony 
of Lieutenant Varner should have been excluded when the testimony 
was offered by the prosecution for impeachment purposes after the 
defendant opened the door to such testimony? 


Accordingly, it is Ordered that the State and defendant shall file 
with this Court briefs as to this issue. The State shall have thirty days 
from the date of this Order to file its brief, and defendant shall have 
thirty days thereafter to file its responsive brief. Pursuant to North 
Carolina Rule of Appellate Procedure 30(f), no further oral argument 
will be held in this case. 


By order of the Court in Conference, this 10th day of March, 2008. 


s/Brady, J. 
For the Court 
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STEPHENSON v. BARTLETT 
[357 N.C. 59 (2003)] 


ASHLEY STEPHENSON, INDIVIDUALLY, AND AS A 
RESIDENT AND REGISTERED VOTER OF BEAUFORT 
CouNTY, NORTH CAROLINA; LEO DAUGHTRY, 
INDIVIDUALLY, AND AS REPRESENTATIVE FOR THE 
95TH DisTRICT, NORTH CAROLINA HOUSE OF 
REPRESENTATIVES; PATRICK BALLANTINE, 
INDIVIDUALLY, AND AS SENATOR FOR THE 4TH 
DISTRICT, NORTH CAROLINA SENATE; ART POPE, 
INDIVIDUALLY, AND AS REPRESENTATIVE FOR THE 
61sT DISTRICT, NORTH CAROLINA HOUSE OF 
REPRESENTATIVES; AND BILL COBEY, INDIVIDUALLY, 
AND AS CHAIRMAN OF THE NORTH CAROLINA 
REPUBLICAN PARTY AND ON BEHALF OF THEMSELVES 
AND ALL OTHER PERSONS SIMILARLY SITUATED 

V. ORDER 
GARY O. BARTLETT, as EXECUTIVE DIRECTOR 
OF THE STATE BOARD OF ELECTIONS; LARRY 
LEAKE, ROBERT B. CORDLE, GENEVIEVE C. 
SIMS, LORRAINE G. SHINN, anD CHARLES 
WINFREE, AS MEMBERS OF THE STATE BOARD OF 
ELECTIONS; JAMES B. BLACK, As SPEAKER OF THE 
NORTH CAROLINA HOUSE OF REPRESENTATIVES; 
MICHAEL EASLEY, AS GOVERNOR OF THE STATE 
OF NORTH CAROLINA; AND ROY COOPER, as 
ATTORNEY GENERAL OF THE STATE OF 
NORTH CAROLINA 


Nee ee ee ee es ee ee ee ee ee ee ee ee te tee es ae eee ee 


No. 94PA02-2 


This matter is hereby certified to the Honorable Knox V. 
Jenkins, Jr., Senior Resident Superior Court Judge, Johnston County, 
for additional findings of fact regarcling the trial court’s 31 May 2002 
determination that the General Assembly’s 2002 redistricting plans 
(“House Plan-Sutton 5” and “Senate Plan-Fewer Divided Counties”) 
are unconstitutional. 


To expedite this process, the trial court may consult with its 
court-appointed experts and request proposed findings of fact from 
the parties, and the parties may terder any such proposed findings 
consistent with the service requirements of Rule 5 of the North 
Carolina Rules of Civil Procedure. 


The trial court shall recertify this matter to this Court within forty 
days from the date of this Order. Pursuant to Rule 2 of the North 
Carolina Rules of Appellate Proceclure, the parties are deemed to 
have excepted and assigned error to the trial court’s findings of fact. 
The parties shall have ten days from the date of recertification to this 
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STEPHENSON v. BARTLETT 
[357 N.C. 59 (2003) 


Court to file any desired supplemental briefs for determination with- 
out further oral argument pursuant to Rule 30(f)(1) of the North 


Carolina Rules of Appellate Procedure. 
By order of the Court in Conference, this 14th day of March, 2003. 


Brady, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


27 MaArRcH 2003 















l. Plts’ PDR Under N.C.G.S. § 7A-31 1. Denied 
(COA01-1533) 


American 
Woodland 

Indus,., Inc. v. 
Tolson 


No. 073P03 





Case below: 







2. Defs’ (Secretary of Revenue and State [2. Dismissed as 
of NC) Conditional PDR as to Additional {Moot 
Issues 





155 N.C. App. 624 


3. Defs’ (Forsyth, Franklin, Gaston, Gates, | 3. Dismissed as 
Graham, Granville, Green, Guilford, Moot 

Halifax, Harnett, Haywood, Henderson, 
Hertford, Hoke, Hyde, Iredell, Jackson, 
Johnston, Jones, Lee, Lenoir, Lincoln, 
Macon, Martin, McDowell, Mecklenburg, 
Mitchell, Montgomery, Moore, Nash, 
Scotland and Wake Counties) Conditional 
PDR as to Additional Issues 


4. Defs’ (Alarnance, Alleghany, Anson, 4, Dismissed as 
Ashe, Avery, Beaufort, Bertie, Bladen, Moot 
Brunswick, Buncombe, Burke, Cabarrus, 
Caldwell, Camden, Carteret, Caswell, 
Catawba, Chatham, Cherokee, Chowan, 
Clay, Clevelar.d, Columbus, Craven, 
Currituck, Dare, Davidson, Duplin, 
Durham and Edgecombe Counties) 
Conditional PDR as to Additional Issues 


1. Defs’ PDR Under N.C.G.S. § 7A-31 1, Allow PDR 
(COA01-1460°: as to Issues 1 
and 2 only 






Atkins v. 
Kelly 

Springfield 
Tire Co. 


No. 010PA03 





Case below: 













154 N.C. App. 512 2. Defs’ Petition for Writ of Supersedeas | 2. Allowed 














Plts’ PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-41) 


Bessemer 
City Express, 
Inc. v. City of 
Kings 

Mountain 


No. 085P03 





Case below: 









155 N.C. App. 637 





No. 092P03 1. Def’s (Town and Country Ford, Inc..) 1. Denied 


PDR Under N.C.G.S. § 7A-31 (COA02-191) 


Blankenship 
v. Town & 
Country 
Ford, Inc. 









Case below: . 
2. Plts’ PDR Review as to Additional 2. Dismissed as 
Issues Moot 











155 N.C. App. 161 


Bond v. State | 3. Petitioner's Second Amended Petition 
for Writ of Habeas Corpus 


No. 148A95-5 


Case below: 





Bertie County 
Superior Court 


No. 076A03 Brevorkav. |1. Plts’ NOA (Dissent) (COA02-5) 1.— 
Wolfe 
Case below: Constr., Inc. |2. Plts’ PDR as to Additional Issues 2. Denied 


Edmunds, J., 
recused 


155 N.C. App. 353 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


No. 79P03 
Case below: 


155 N.C. App. 436 


No. 117P03 
Case below: 


155 N.C. App. 652 


No. 046P03 
Case below: 


155 N.C. App. 225 


No. 581A02 
Case below: 


153 N.C. App. 413 


No. 077P03 
Case below: 


155 N.C. App. 200 


No. 050P03 
Case below: 


154 N.C. App. 698 


No. 122P03 
Case below: 


154 N.C. App. 520 


No. 100P03 
Case below: 


155 N.C. App. 408 


27 MARCH 2003 


Brown v. N.C. | Plt’s PDR Under N.C.G.S. § 7A-31 
Div. of Motor 
Vehicles 


Campbell v. 
N.C. Dep’t of 
Transp. 


Respondent-Appellant’s PDR Pursuant to 
N.C.G.S. § 7A-31 (COA02-81) 


County of 
Wake v. N.C. 
Dep’t Env't & 
Natural Res. 


1. Respondents’ (Franks and Schifano 
et al.) and Respondent-Intervenor’s 
(Town of Holly Springs) PDR Under 
N.C.G.S. § 7A-31 (COA01-847) 


2. Petitioner’s Conditional PDR as to 
Additional Issues 


3. Respondent-Appellant Jerry Franks’ 
PDR Under N.C.G.S. § 7A-31 


4. Petitioner’s Motion to Strike PDR 


Holcomb v. 
Colonial 
ASSOCS., 
LEG; 


1. Pit’s NOA Based Upon a Dissent 
(COAO1-1067) 


2. Plt’s PDR as to Additional Issues 


3. Defs’ Conditional PDR as to Additional 
Issues 


Several Defs’ (Vaughn, Watkins, Dilworth 
Surgical Group, P.A. o/k/a Dilworth 
Surgical Specialists, PA.) PDR Under 
N.C.G.S. § 7A-31 (COA02-28) 


Plt’s PDR Under N.C.G.S. § 7A-31 
(COA02-75) 


Huntley v. 
Howard Lisk 
Co. 


Defs’ PWC to Review the Decision of the 
COA (COA01-988) 


Icardi v. 
Celeris Corp. 


Plts’ PDR Under N.C.G.8. § 7A-31 
(COA02-99) 


In re Request 
for 
Declaratory 
Ruling by the 
Envtl. Mgmt. 
Comm'n 


Denied 
02/27/03 


Denied 


1. Denied 


2. Dismissed as 
Moot 


3. Denied 


4. Denied 
1.— 


2. Denied 


3. Dismissed as 
Moot 
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27 Marcu 2003 


No. 111P03 In re Will of | Caveators’ (Fred Baars, Carole Baars Denied 
Campbell Hakan, Sue Baars Smith, Emerson 
Case below: Campbell) PDR Under N.C.G.S. § 7A-31 
(COA01-1223) Lake, C.J., 
recused 


155 N.C. App. 


No. 074P03 McNeely v. Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
Bollinger (COA01-1059) 
Case below: 


155 N.C. App. 





No. 084P03 















Myers v. 1. Plt’s and Petitioners’ (Faison and 1. Dismissed 

Mutton Gillespie) NOA. Based Upon a ex mero motu 
Case below: Constitutional Question (COA01-1409) 
155 N.C. App. 2. Plit’s and Petitioners’ (Faison and 2. Denied 


Gillespie) PDR Under N.C.G.S. § 7A-31 


1. Def's NOA Based Upon a Constitutional} 1. — 
Question (COA01-1439) 





No. 044P03 N.C. Farm 
Bureau Mut. 
Case below: Ins. Co. v. 

Holt 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
154 N.C. App. 


3. Plt’s Motion to Dismiss Appeal 3. Allowed 


4. Counsels’ Motion for Admission Pro 4. Dismissed as 
Hac Vice Moot 


No. 045A03 Overton v. 1. Plt's NOA Based Upon a Dissent LC 
Purvis (COAOQ1-1520) 
Case below: 
2. Plt’s PWC as to additional issues 2. Denied 


154 N.C. App. 














No. 101P03 Plt’s PDR Under N.C.G.S. § 7A-31 


(COA97-191) 


Plummer v. 
Community 
Gen. Hosp. of 
Thomasville, 
Inc. 





Case below: 






155 N.C. App. 574 


No. 522A02 1. Plts’ NOA Based Upon a Dissent 1.— 
(COA00-1516) 
Case below: 

2. Plts’ NOA Based Upon a Constitutional | 2. Retained 
149 N.C. App. Question 


3. Pits’ PDR as. to Additional Issues 3. Denied 


4. Defs’ PDR as to Additional Issues 4. Allowed 





No. 516PA02 Seymour v. 
Lenoir Cty. 


Joint Motion to Dismiss Appeal and for Allowed 
Leave to File Dismissal with Prejudice 
(COA01-972) 





Case below: 


152 N.C. App. 
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27 Marcu 2003 


No. 096A03 1. Def’s NOA Based Upon a Constitutional 
Question (COAQ1-1419) 

Case below: 
2. AG’s Motion to Dismiss Appeal 

155 N.C. App. 221 


No. 124P03 1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-272) 

Case below: 
2. Def’s Motion to Amend PDR 

155 N.C. App. 777 


No. 011P03 1. Def’s NOA Based Upon a Constitutional 
Question (COA02-144) 

Case below: 
2. Def's PDR Under N.C.G.S. § 7A-31 

154 N.C. App. 521 
3. AG’s Motion to Dismiss Appeal 


No. 445P02-2 State v. 1. AG’s Motion for Temporary Stay 1. Allowed 
Bullock 12/18/02 
Case below: 356 N.C. 617 
Dissolved 
154 N.C. App. 234 2. AG’s Petition for Writ of Supersedeas 2. Denied 


3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied 
(COA01-476) 

4. Dismissed as 
4. Def’s Motion to Deem Response to AG’s | Moot 
PDR Timely Filed 


5. Def’s NOA Based Upon a Constitutional | 5. Dismissed 
Question ex mero motu 


6. Defendant’s PDR Under N.C.G.S. 6. Denied 
§ 7A-31 


No. 174A02 State v. Def's Motion Under Rule 2 of the Rules of | Denied 
Goodman Appellate Procedure (COA00-1417) 03/11/03 
Case below: 


149 N.C. App. 57 


No. 121P03 State v. 1. Def’s NOA Based Upon a Constitutional | 1. — 
Henderson Question (COA01-1501) 
Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
155 N.C. App. 719 


3. AG’s Motion to Dismiss Appeal 3. Allowed 


No. 063P03 Def's PWC to Review the Decision of the 
COA (COAOI1-1432) 
Case below: 


153 N.C. App. 325 | 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


27 MARcH 2003 


State v. Safrit | Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-304) 


Def’s PWC (COAO1-1449) Denied 





No, 051P03 







Case below: 


154 N.C. App. 727 





State v. 
Strickland 


State v. 
Stubbs 
State v. Def’s PWC to Review the Decision of the 
Taylor COA (COAO0I1-942) 
State v. Def’s PDR Under N.C.G.S. § 7A-31 
Thomas (COAO01-1310) 
State v. t. AG’s Petition for Writ of Supersedeas 1. Allowed 
Tucker 
2. AG’s PDR Under N.C.G.S. § 7A-31 2. Allowed 
(COA02-156) , 


1. Def’s NOA Based Upon a Constitutional | 1. — 
Question (COAC2-148) 


No, 631P02 








Case below: 





153 N.C. 581 






Def’s PWC Rev.ew the Decision of the Denied 
COA (COA01-259) 


No. 110P03 







Case below: 


148 N.C. App. 217 







No. 106P03 






Case below: 


155 N.C. App. 251 








No. 080P03 


Case below: 






155 N.C. App. 223 





No. 113PA03 





Case below: 






156 N.C. App. 53 





State v. 
Wiggins 


No. 031P03 












Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 


154 N.C. App. 743 





3. AG’s Motion to Dismiss Appeal 3. Allowed 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 


No. 057P03 
Case below: 


154 N.C. App. 58 


No. 656P02 
Case below: 


154 N.C. App. 119 


No. 089P03 
Case below: 


155 N.C. App. 20 


No. 099P03 
Case below: 


155 N.C. App. 462 


No. 211P02 
Case below: 


149 N.C. App. 405 


IN THE SUPREME COURT 


State ex rel. 
Utils. 
Comm'n v. 
Thrifty Cail, 
Inc. 


Structural 
Components 
Int’l, Inc. v. 
City of 
Charlotte 


Suarez v. 
Wotring 


Toomer v. 
Garrett 


Tuckett v. 
Guerrier 


27 Marcu 2003 


1. Respondent’s NOA Based Upon a 
Constitutional Question (COA01-1466) 


2. Respondent’s PDR Under N.C.G:5. 
§ 7A-31 


3. Respondent’s Alternative PDR of 
Constitutional Issues 


4. Respondent’s Motion to Avoid 
Inconsistency With Federal Tribunal by 
Holding Proceeding in Abeyance, 
Referring Matter to FCC, and/or 
Requesting FCC to Submit Amicus 
Curiae Brief 

5. Respondent’s Motion for Leave to File 
Reply to Response to PDR 

1. Plit’s NOA Based Upon a Constitutional 
Question (COA02-200) 


2. Plt’s PDR Under N.C.G.S. § 7A-31 


3. Def’s Motion to Dismiss Appeal 


1. Pits’ PDR Under N.C.G.S. § 7A-31 
(COA02-108) 


2. Pits’ Alternate PWC to Review the 
Decision of the COA 


3. Defs’ Conditional PDR as to Additional 
Issues 


1. Defs’ NOA Based Upon a 
Constitutional Question (COA01-1385) 


2. Defs’ PDR Under N.C.G.S. § 7A-31 


3. Plt’s Motion to Dismiss Appeal 


1. Defs’ PWC to Review the Order of the 
COA (COA01-348) 


2. Defs’ PWC to Review the Decision of 
the COA 


TA-31 


1. Dismissed 
ex mero motu 


2. Denied 


3. Denied 


4. Denied 


5. Dismissed as 
Moot 


]. 


2. Denied 


03/11/03 


3. Allowed 
03/11/03 


1. Denied 
03/03/03 


2. Denied 
03/03/03 


3. Dismissed as 


Moot 
03/03/03 


1. — 


2. Denied 


3. Allowed 


1. Denied 
02/27/03 


2. Denied 
02/27/03 
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27 MaRcH 2,003 









No. 642P02 Vares v. Vares {| Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA01-1411) 
Case below: 


154 N.C. App. 83 


No. 118P03 Walker v. Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
Lake River (COA01-1525) 
Case below: Lawn & 
Garden 


155 N.C. App. 709 
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STATE OF NORTH CAROLINA v. CHRISTINA SHEA WALTERS 


No. 548A00 
(Filed 2 May 2003) 


1. Appeal and Error— preservation of issues—motion for 


change of venue 


Although defendant contends the trial court erred in a 
case involving two first-degree murders and nine other felonies 
by failing to order a change of venue, this assignment of error 
was not preserved under N.C. R. App. P. 10(b)(1), because: (1) 
N.C.G.S. § 15A-952 provides that a motion for change of venue 
must be made prior to trial unless the trial court, in its discretion, 
permits the motion to be filed at a later time; and (2) defendant 
did not move for change of venue prior to trial as required under 
N.C.G.S. § 15A-957 or at any subsequent time. 


. Jury— special venire—pretrial publicity 


The trial court did not abuse its discretion in a case involving 
two first-degree murders and nine other felonies by failing to 
order ex mero motu a special venire based on pretrial publicity, 
because: (1) each juror about whom defendant complains indi- 
cated that he or she would be fair and impartial and decide the 
case on the evidence that was presented; (2) the jurors indicated 
that they would disregard any information they heard or read 
prior to the trial; and (8) with regard to two of the jurors about 
whom defendant complains, defendant had no objection and 
specifically stated that these jurors were acceptable. 


. Homicide— first-degree murder—short-form indictment— 


constitutionality 


The short-form murder indictment used to charge defendant 
with first-degree murder was constitutional. 


. Criminal Law— joinder of offenses—motion for severance 


The trial court did not err in a case involving two first-degree 
murders and nine other felonies by granting the prosecutor's 
motion for joinder of the murders and related charges regarding 
the three victims, because: (1) N.C.G.S. § 15A-927(a) provides 
that a defendant must make a motion for severance of offenses 
before trial unless the basis for the motion is a ground not previ- 
ously known, and any right to severance is waived by failure to 
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renew the motion; and (2) in the instant case not only did de- 
fendant fail to renew a motion for severance, but defendant failed 
to make a motion for severance at any time before, during, or 
after the trial. 


. Judges— leaving bench during recess—failure to show 
prejudice 

The trial court did not err in a case involving two first-degree 
murders and nine other felonies by leaving the bench during a 
recess in jury selection proceedings even though a member of 
the media allegedly spoke with a prospective juror during this 
time, because: (1) defendant failed to cite any authority that 
would lead to the conclusion that the trial court erred in leav- 
ing the bench; (2) even assuming arguendo that it was error, 
defendant has failed to show prejudice as required by N.C.GS. 
§ 15A-1443(a), and it cannot be concluded that a different result 
would have been reached at trial when defendant has provided 
no evidence that the media member said anything to the prospec- 
tive juror that would prejudice the case, defendant provided no 
evidence that the prospective juror said anything in response to 
the media member’s comment, and the transcript shows only that 
the bailiff immediately interrupted any inappropriate contact 
between the prospective juror and the media member; and (3) 
defendant’s alternative argument for plain error analysis applies 
only to jury instructions and evidentiary matters. 


. Jury— challenge for cause—failure to exhaust peremptory 
challenges 

Although defendant contends the trial court erred in a case 
involving two capital first-degree murders and nine other felonies 
by denying defendant’s challenge for cause of a prospective juror, 
thereby causing defendant to exercise a peremptory challenge, 
defendant failed to preserve this issue for appellate review 
because: (1) defendant has not met the requirements of N.C.G.S. 
§ 15A4-1214(h) when defendant did not exhaust all of her peremp- 
tory challenges and acknowledges that she did not seek addi- 
tional peremptory challenges; and (2) although defendant 
included plain error as an alternative in her question presented, 
she did not specifically argue or give support in her brief as to 
why plain error analysis was appropriate. 
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7. Appeal and Error— preservation of issues—failure to pro- 


vide authority 


Although defendant contends she received ineffective assist- 
ance of counsel in a case involving two first-degree murders and 
nine other felonies based on her counsel’s failure to challenge 
three prospective jurors for cause or to assert an additional 
peremptory challenge, this assignment of error is overruled 
because defendant failed to provide any authority or support for 
this claim. 


. Evidence— prior crimes or bad acts—cross-examination 


The trial court did not err in a case involving two first-degree 
murders and nine other felonies by denying defendant’s motion 
for disclosure of N.C.G.S. § 8C-1, Rule 404(b) evidence to be 
introduced by the State and by allowing cross-examination of 
defendant about certain prior bad acts, because: (1) there is no 
requirement that the State must provide a defendant with Rule 
404(b) evidence that it intends to use at trial; (2) the State cross- 
examined defendant about the acts and did not directly introduce 
or use evidence of prior crimes or bad acts committed by defend- 
ant; (3) the trial court specifically asked defense counsel whether 
he wanted to object, and defense counsel stated that he had no 
problem with the questioning at that point in time; and (4) there 
was no plain error since defendant has not established any 
alleged prejudicial error on the part of the trial court that was so 
fundamental that the jury would have reached a different result 
absent the foregoing testimony. 


. Appeal and Error— preservation of issues—failure to file 


motion to suppress—failure to object 


Although defendant contends the trial court erred in a case 
involving two capital first-degree murders and nine other felony 
convictions by admitting evidence from the hotel room where 
defendant was apprehended, this assignment of error is over- 
ruled because: (1) there is no evidence in the transcript or 
record where defendant filed a motion to suppress this evi- 
dence prior to trial; (2) defendant has not cited to any place in 
the transcript where she objected to the introduction of this 
evidence at trial; and (3) although defendant cites plain error as 
an alternative, defendant has not specifically argued or given 
support in her brief as to why plain error is appropriate in this 
situation. 


10. 


11. 


12. 
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Evidence— defendant shot the victim—opening the door 


The trial court did not err in a case involving two first-degree 
murders and nine other felonies by overruling defendant’s objec- 
tion to the prosecutor’s cross-examination of defendant about a 
statement made by defendant to a detective that she shot one of 
the victims, because: (1)defendant testified during her own 
defense that she gave two statements to two different detectives 
regarding the shooting of the victim, in the second statement 
defendant said that she did not shoot the victim, and defendant 
then testified on direct examination by her own attorney that the 
second statement was false; and (2) this was the same testimony 
that the prosecution elicited on cross-examination, and the pros- 
ecutor was entitled to question defendant about this evidence 
since defendant opened the door to this testimony. 


Evidence— hearsay—911 tape—witness statement—prior 
consistent statement exception—corroboration 


The trial court did not err in a case involving two first-degree 
murders and nine other felonies by overruling defendant’s objec- 
tion to the admission of a portion of a prior statement by a wit- 
ness made to a detective and portions of the witness’s telephone 
call to a 911 operator, because: (1) the 911 tape and the statement 
were admissible for the purpose of corroborating the witness’s 
earlier testimony at trial, and any variation goes to the witness’s 
credibility; and (2) defendant was tried alone and not jointly, the 
witness took the stand and was available for a full and effective 
cross-examination, and thus the rule in Bruton, 391 U.S. 123, has 
no applicability to the facts of this case. 


Appeal and Error; Sentencing— capital—preservation of 
issues—mitigating circumstances—instructions—failure to 
object—plain error analysis 


Although defendant contends the trial court erred in a capital 
sentencing proceeding by giving its instructions regarding miti- 
gating and aggravating circumstances, this assignment of error is 
overruled because: (1) defendant did not preserve under N.C. R. 
App. P. 10(b)(2) this issue for appeal since she failed to object to 
this sentencing instruction at trial; and (2) there was no plain 
error since there is no need for the trial court to specifically state 
the distinction between statutory and nonstatutory mitigating cir- 
cumstances with respect to value, and the trial court does not 
need to instruct the jury on how to weigh statutory mitigating cir- 


72 


13. 


14. 


15. 


IN THE SUPREME COURT 


STATE v. WALTERS 
[357 N.C. 68 (2003)] 


cumstances versus nonstatutory mitigating circumstances when 
all mitigating circumstances are weighed against all aggravating 
circumstances. 


Appeal and Error— preservation of issues—reference to 
entire transcript—particular error 


Although defendant contends she received ineffective assist- 
ance of counsel in a case involving two capital first-degree mur- 
ders and nine other felony convictions, defendant failed to pre- 
serve this issue for appeal because: (1) N.C. R. App. P. 10(c)(1) 
provides that an assignment of error is sufficient if it directs 
the attention of the appellate court to the particular error 
about which the question is made, with clear and specific 
record or transcript references; and (2) a reference to the entire 
transcript is not a reference to a particular error nor is it clear 
and specific. 


Evidence— photographs—motion to exclude 


The trial court did not abuse its discretion in a prosecution 
for two first-degree murders by denying defendant’s motion to 
exclude two photographs of the victims, because: (1) the first 
photograph of one victim was used to identify that victim, and 
the presence of a fly on the victim’s eyelid was not so gruesome 
as to require its inadmissibility; and (2) the second photograph 
showing the bodies of both victims lying in a field was not un- 
duly prejudicial or gruesome under N.C.G.S. § 8C-1, Rule 403, 
and offered a different perspective than that shown on another 
photographic exhibit. 


Sentencing— capital—aggravating circumstances—espe- 
cially heinous, atrocious, or cruel murder 


The trial court did not err in a case involving two capital first- 
degree murders by submitting the N.C.G.S. § 15A-2000(e)(9) 
aggravating circumstance that the murders were especially 
heinous, atrocious, or cruel, because: (1) the victims were sub- 
jected to at least an hour and a half of psychological torture by 
being trapped in the trunk of a car while pleading for their lives; 
(2) the victims were also abducted at gunpoint and robbed of jew- 
elry; and (3) one victim was forced to witness her friend being 
shot in the head. 


16. 


17. 


18. 
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Criminal Law— prosecutor’s argument—personal attack— 
name-calling 


Although one of the State’s closing arguments in a case 
involving two capital first-degree murders and nine other felony 
convictions that consisted of a rambling disjointed personal 
attack on defendant filled with irrelevant historical references 
and name-calling was close to mandating reversal, our Supreme 
Court was constrained by the lack of objections by the defense 
counsel, the lack of intervention by the trial judge, the limited 
number of questions presented on appeal, and defendant’s failure 
to properly assign error. 


Criminal Law— prosecutor’s argument—comparing defend- 
ant and gang members to Adolph Hitler 


The trial court did not abuse its discretion in a case involving 
two capital first-degree murders and nine other felony convic- 
tions by failing to sustain defendant’s objection to the State’s 
improper closing argument comparing defendant and her fellow 
gang members to Adolph Hitler, because: (1) given the over- 
whelming evidence of defendant’s guilt, it cannot be said that the 
prosecutor’s remarks were of such magnitude that their inclusion 
prejudiced defendant; (2) this argument which came after two 
proper arguments by the district attorney and an assistant district 
attorney most likely had little, if any, impact on the jurors’ deci- 
sion on the issue of guilt or innocence; and (8) the argument 
appears far more incomprehensible and disjointed than powerful 
and persuasive. 


Criminal Law— prosecutor’s argument—request to do jus- 
tice—hypothetical reference to encountering victims here- 
after—reference to God 


The trial court did not err in a capital sentencing proceeding 
by failing to intervene ex mero motu during the State’s closing 
argument that allegedly referred to the jury’s solemn duty to the 
victims to do justice and that referred to the jurors confronting 
the victims in the hereafter, because: (1) the prosecutor did not 
imply that the jury’s duty was to sentence defendant to death 
under God’s law; (2) the remarks were not a biblical argument, 
nor were they based improperly on religion when the statements 
constituted a request to do justice and a hypothetical reference to 
encountering the victims in the hereafter; and (3) in making ref- 
erences to God, the prosecutor challenged defendant’s direct tes- 
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timony in the guilt-phase that she had found God and a social 
worker's testimony in the sentencing phase. 


Criminal Law— prosecutor’s argument—weight of mitigat- 
ing circumstances 


The trial court did not err in a capital sentencing proceeding 
by failing to intervene ex mero motu during the State’s closing 
argument that defendant’s mitigating circumstances were 
excuses for the murders committed and that challenged the 
weight of defendant’s mitigating circumstances, because: (1) the 
prosecutor simply contended that the jury should not give weight 
to defendant’s mitigating circumstances; and (2) a prosecutor is 
permitted to legitimately belittle the significance of mitigating 
circumstances. 


Criminal Law— prosecutor’s argument—biblical reference 


The trial court did not err in a capital sentencing proceeding 
by failing to intervene ex mero motu during the State’s closing 
argument involving a biblical reference, because: (1) the prose- 
cutor did not argue that the Bible commanded that defendant be 
put to death, but instead used the statement in question to 
respond to defendant’s testimony that she did not want her chil- 
dren in the Davis Street environment; and (2) the prosecutor used 
this colloquy to amplify defendant’s bad parenting and to attempt 
to eliminate any sympathy the defense might try to invoke with 
the jury based on the fact that defendant had children. 


Criminal Law— prosecutor’s argument—failure to call 
witnesses 


The trial court did not err in a case involving two first-degree 
murders and nine other felonies by failing to intervene ex mero 
motu during the State’s closing argument that defendant failed to 
call various witnesses to the stand, because: (1) the prosecutor 
was merely arguing that defendant had witnesses available who 
could have offered exculpatory evidence but that defendant had 
refused to call those witnesses; and (2) the prosecutor was also 
responding to defendant’s assertion in which her attorney said to 
the jury that they tried to let the jury hear the whole story of what 
happened in this incident. 


Sentencing— capital—death penalty proportionate 


Sentences of death imposed upon defendant for two first- 
degree murders were not disproportionate, because: (1) defend- 
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ant was convicted of both counts of first-degree murder on the 
basis of premeditation and deliberation and under the felony 
murder rule with the two underlying felonies of kidnapping and 
robbery with a firearm; (2) the jury found the existence of four 
aggravating circumstances; and (3) the two murder victims and a 
surviving victim all endured an extended period of terror. 


Justice BRapy did not participate in the consideration or de- 
cision of this case. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing sentences of death entered by Judge William C. Gore 
on 6 July 2000 in Superior Court, Cumberland County, upon jury ver- 
dicts finding defendant guilty of two counts of first-degree murder. 
On 4 October 2001, the Supreme Court allowed defendant’s motion to 
bypass the Court of Appeals as to her appeal of additional judgments. 
Heard in the Supreme Court 14 May 2002. 


Roy Cooper, Attorney General, by Jill Ledford Cheek, Special 
Deputy Attorney General, for the State. 


Andrea Michelle FormyDuval and Steven E. Williford for 
defendant-appellant. 


ORR, Justice. 


Defendant, Christina Shea Walters, was indicted on 4 January 
1999 for two counts each of first-degree murder, first-degree kidnap- 
ping, and robbery with a dangerous weapon, as well as one count 
each of conspiracy to commit first-degree murder, conspiracy to com- 
mit first-degree kidnapping, and conspiracy to commit robbery with 
a dangerous weapon. In a second multicount indictment issued 25 
January 1999, defendant was also indicted for attempted first-degree 
murder, conspiracy to commit first-degree murder, assault with a 
deadly weapon with intent to kill inflicting serious injury, first- 
degree kidnapping, and robbery with a dangerous weapon. Defendant 
was tried capitally, and the jury found her guilty of all charges, 
specifically finding her guilty of both murders on the basis of pre- 
meditation and deliberation and under the felony murder rule. 
Following a capital sentencing proceeding, the jury recommended 
a sentence of death for each of the murders, and the trial court 
entered judgments accordingly. The trial court also sentenced 
defendant to consecutive terms of imprisonment for each of the nine 
other felony convictions. 
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The State’s evidence at trial tended to show that defendant was 
one of nine gang members who set out to steal a car on the evening 
of 16 August 1998. The gang members included defendant, Francisco 
Tirado, Eric Queen, John Juarbe, Ione Black, Tameika Douglas, 
Carlos Frink, Carlos Nevills, and Darryl Tucker. The gang members 
gathered at and then left from defendant’s residence, a trailer at 1336 
Davis Street in Fayetteville, North Carolina. All nine gang members 
were “Crips” but of varying subgroups called “sets.” 


The gang needed money, and the members decided they would 
steal a car, drive it into the window of a pawn shop, and steal the 
property in the pawn shop. Several gang members, including defend- 
ant, went to the local Wal-Mart to steal some toiletry items and cloth- 
ing, and to buy bullets for the occasion. The bullets were taken to the 
Davis Street trailer, where Tirado painted the tips blue, the color 
identified with the “Crips” gang, with fingernail polish from defend- 
ant’s bedroom. 


Soon thereafter, defendant and an unidentified deaf black male 
who was not part of the gang drove Douglas, Black, and Nevills to a 
neighborhood location and dropped them off with instructions to find 
a victim to rob, to steal the victim’s car, to put the victim in the trunk 
of the car, and then to return to defendant’s trailer within an hour and 
a half. Defendant provided Nevills with a gun, and then she and the 
deaf black male drove away, leaving Douglas, Black, and Nevills. 


The three gang members walked around looking for someone to 
rob, and at about 12:30 a.m. on Monday, 17 August, they spotted 
Debra Cheeseborough leaving the Bojangles where she was the man- 
ager. Douglas, Black, and Nevills abducted Cheeseborough at gun- 
point and drove around in her car with her in the backseat for a 
period of time before they stopped the car and put her in the trunk, 
also robbing her of her jewelry and money. They returned to defend- 
ant’s trailer, where the remainder of the gang gathered around the car 
while discussing what to do with Cheeseborough. 


Thereafter, with Cheeseborough still in the trunk, defendant, 
Douglas, Frink, and Queen got into Cheeseborough’s car and drove 
her to Smith Lake, a location on the Fort Bragg military base. 
Defendant told Cheeseborough to get down on one knee. Defendant 
attempted to fire the gun at Cheeseborough, but it Jammed. 
Defendant said “hold up” and tried to unjam the gun. Defendant then 
raised the gun again, this time to the level of Cheeseborough’s waist, 
and fired the bullet into Cheeseborough’s right side. After the shot 
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knocked Cheeseborough down onto her stomach, defendant shot her 
seven more times. The final shot went through Cheeseborough’s 
glasses, grazed her eyelid, and hit her thumb. Cheeseborough pre- 
tended to be dead. She was discovered the next morning by a 
passerby and was subsequently taker to a hospital. 


Debra Cheeseborough testified that no one told defendant to 
shoot her, the gun jammed before any shots were fired, it was defend- 
ant who told her to go down on one knee, there was no break in the 
firing of the bullets sufficient for defendant to have handed the gun 
to any other person to shoot her, and it was defendant who shot her. 


After defendant shot Cheeseborough and left her for dead, the 
gang members returned to defendant’s trailer, where they concluded 
that they needed a second car. Tucker, Black, Queen, and defendant 
rode around in Cheeseborough’s car, ultimately targeting a car driven 
by Susan Moore in which Tracy Lambert was a passenger. The gang 
trapped Moore’s car at the end of a dead-end road, and defendant 
handed a gun to Tucker, telling him to “go do what you got to do.” 
Defendant, Frink, and Queen then clrove away in Cheeseborough’s 
car after Queen directed Black, Tucker, and Douglas to be back at 
defendant’s trailer in forty-five minutes. 


Tucker and Douglas forced Moore and Lambert into the trunk at 
gunpoint, and then Black, Tucker, and Douglas returned to defend- 
ant’s trailer with the women in the trunk. At one point during the 
drive, the car was stopped so that the gang members could open the 
trunk and rob the women of their jewelry. 


Upon the return to defendant’s trailer, the entire gang surrounded 
the car and discussed who would kill the women. Despite the 
women’s pleas for mercy, the entire gang, half in Cheeseborough’s 
car and half in Moore’s car, drove to a location in Linden where 
the women were forced out of the trunk and executed, each by a 
blue-tipped bullet to the brain. Queen shot one of the women, and 
Tirado shot the other. The gang members once again returned to 
defendant’s trailer. 


After talking for awhile, the group split up, with instructions from 
Tirado to return by 3:30 p.m. Sometime around dawn, Frink called 
defendant with news that some bodies had been found. Seven mem- 
bers of the gang, including defendant, subsequently fled to Myrtle 
Beach using Moore’s cell phone to place calls to defendant’s trailer. 
Black and Nevills did not accompany the gang to Myrtle Beach. 
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On Tuesday, 18 August, Juarbe and Tucker were apprehended in 
Cheeseborough’s car by Myrtle Beach police officers. On Wednesday, 
19 August, defendant, Frink, Douglas, Queen, and Tirado were appre- 
hended and arrested at the Bon Villa motel in Myrtle Beach in a room 
rented by defendant. 


Additional facts will be presented as needed to discuss spe- 
cific issues. 


[1] In defendant’s first question presented before this Court, she con- 
tends that the trial court committed reversible error, or in the alter- 
native plain error, in failing to order a change of venue or in failing to 
order a special venire, thereby depriving defendant of a fair and 
impartial trial in violation of the Due Process Clause of the 
Fourteenth Amendment to the United States Constitution. 


First, defendant did not move for change of venue prior to trial as 
required under N.C.G.S. § 15A-957. Pursuant to N.C.G.S. § 15A-952, a 
motion for change of venue must be made prior to trial, unless the 
trial court, in its discretion, permits the motion to be filed at a later 
time. Since defendant did not move for change of venue prior to trial, 
or at any subsequent time, she has failed to properly preserve this 
argument for appellate review. See N.C. R. App. P. 10(b)(1). 


[2] Next, defendant argues that the trial court erred by not ordering 
a special venire ex mero motu. N.C.G.S. § 15A-958 provides: “Upon 
motion of the defendant or the State, or on its own motion, a court 
may issue an order for a special venire of jurors from another county 
if in its discretion it determines the action to be necessary to insure 
a fair trial.” N.C.G.S. § 15A-958 (2001). For the following reasons, we 
conclude that the trial court did not abuse its discretion by not order- 
ing a special venire. 


Defendant claims that because of pretrial publicity, she was not 
able to receive a fair and impartial trial. She states that eight of the 
twelve jurors who were actually seated on the jury had obtained 
information relative to the case through the media. She also com- 
plains that jurors who were seated in the case heard from other 
prospective jurors during voir dire facts about the case and their 
feelings about the case based upon what they heard in the media. 


However, each juror about whom defendant complains indicated 
that he or she would be fair and impartial and decide the case on the 
evidence that was presented. Also, the jurors indicated that they 
would disregard any information they heard or read prior to the trial. 
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Furthermore, with regard to two of the jurors about whom defend- 
ant complains, defendant had no objection and specifically stated 
that these jurors were acceptable. After reading the transcripts and 
considering the arguments by the State and defendant, we are not 
persuaded that the pretrial publicity prevented defendant from 
receiving a fair trial from jurors in the county in which the case was 
tried. We therefore conclude that the trial court did not abuse its dis- 
cretion by not ordering a special venire in this case. This assignment 
of error is overruled. 


[3] Defendant next contends that the short-form murder indictment 
violated her constitutional rights on the grounds that it failed to 
allege all the elements of first-degree murder. See Jones v. United 
States, 526 U.S. 227, 143 L. Ed. 2d 311 (1999). However, this Court has 
repeatedly addressed and rejected this argument. See, e.g., State v. 
Braxton, 352 N.C. 158, 173-75, 531 S.E.2d 428, 437-38 (2000), cert. 
denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001); State v. Wallace, 351 
N.C. 481, 504-08, 528 S.E.2d 326, 341-43, cert. denied, 531 U.S. 1018, 
148 L. Ed. 2d 498 (2000). Defendant has presented no compelling rea- 
son for this Court to reconsider the issue in the present case. 
Accordingly, this assignment of error is overruled. 


[4] Next, defendant argues that the trial court erred by granting the 
prosecutor’s motion for joinder of the murders and related charges 
regarding the victims Susan Moore and Tracy Lambert and the 
charges regarding Debra Cheeseborough. However, defendant has 
not cited to any place in the transcript or record where she made a 
motion for severance, and this Court has not found any such motion. 


Pursuant to N.C.G.S. § 15A-927(a), a defendant must make a 
motion for severance of offenses before trial unless the basis for 
the motion is a ground not previously known. Under such a situation, 
the defendant may move for severance during trial but no later than 
the close of the State’s evidence. Defendant waives his right to sever- 
ance “if the motion is not made at the appropriate time.” N.C.G.S. 
§ 15A-927(a)(1) (2001). “If a defendant’s pretrial motion for severance 
is overruled, he may renew the motion on the same grounds before or 
at the close of all the evidence. Any right to severance is waived by 
failure to renew the motion.” N.C.G.S. § 15A-927(a)(2). Furthermore, 
as this Court has previously stated, 


{j]oinder is a decision which is made prior to trial; the nature of 
the decision and its timing indicate that the correctness of the 
joinder must be determined as of the time of the trial court’s deci- 
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sion and not with the benefit of hindsight. While this rule may 
seem severe and, perhaps, highly prejudicial to an accused, our 
statutes provide a method by which an accused may protect 
against prejudice to his defense. 


State v. Silva, 304 N.C. 122, 127-28, 282 S.E.2d 449, 453 (1981) (cita- 
tion omitted). 


In the instant case, not only did defendant fail to renew a motion 
for severance, but she also failed to make a motion for severance at 
any time before, during, or after the trial. Therefore, defendant’s 
assignment of error is without merit. 


[5] Next, defendant argues that the trial court erred in leaving the 
bench during a recess in jury selection proceedings. Defendant con- 
tends that during the time the judge was off the bench, a member of 
the media spoke with prospective juror Richard Council, who even- 
tually was seated on the jury, and therefore deprived defendant of a 
fair trial. We disagree. 


The court reporter recorded the following events which form the 
basis of defendant’s argument: 


THE Court: And, Madam Clerk, would you go ahead and call 
another juror please for number five. 


THE CLERK: Richard Council. 
THE Court: Thank you. 


Counsel, I have to make a phone call to my district attorney. 
If you'll give me just a moment, please. 


(Judge left the courtroom.) 
(Number five, Mr. Council, entered the courtroom.) 
THE BAILIFF: Sir, come on up and have a seat in number five. 


(A male media representative was talking to the juror, Mr. 
Council, as the juror walked by.) 


THE REPORTER: Tell that guy to quit talking to the juror, that 
media guy. 


(Bailiff, Sgt. David Farrell, directed number five, Mr. Council, 
in the box after Sgt. Farrell spoke to the media representative. ) 


IN THE SUPREME COURT 81 


STATE v. WALTERS 
[357 N.C. 68 (2003)] 


(The judge returned to the courtroom.) 
THE Court: Remain seated. 
THE BAILIFF: Come to order. Court’s in Session. 


Defendant contends that the juror’s actions and those of the media 
member were a direct violation of a 1 May 2000 order of the trial 
court regarding media access. 


However, defendant has cited no authority to this Court that 
would lead us to conclude that the trial court erred in leaving the 
bench. Furthermore, even assuming arguendo that it was error, we 
hold that defendant has failed to show prejudice as required by 
N.C.G.S. § 15A-1448(a), and we cannot conclude that a different 
result would have been reached at trial. 


Defendant has provided no evidence that the media member said 
anything to prospective juror Council that would prejudice her case. 
Also, defendant provided no evidence that Council said anything in 
response to the media member’s “comment.” The transcript shows 
only that the bailiff immediately interrupted any inappropriate con- 
tact between prospective juror Council and the media member. 


On a final note, defendant included plain error as an alternative 
in her question presented. “[T]his Court has held that plain error 
analysis applies only to jury instructions and evidentiary matters.” 
State v. Wiley, 355 N.C. 592, 615, 565 S.E.2d 22, 39-40 (2002), cert. 
denied, —— U.S. —, 154 L. Ed. 2d 795 (2003). 


Therefore, we conclude that defendant has failed to show 
prejudice as to this specific issue, and these assignments of error 
are overruled. 


[6] Defendant next contends that the trial court erred by denying 
defendant’s challenge for cause of prospective juror Kathrene 
Boxwell, thereby causing defendant to exercise a peremptory chal- 
lenge. Defendant argues that Boxwell, who had previously managed 
an adult entertainment facility, was involved in litigation in which the 
business was forced into receivership. The defense attorney in the 
instant case, along with his wife, were attorneys involved in this prior 
litigation. Boxwell acknowledged remembering the defense attorney 
and his wife. Defendant also contends that Boxwell knew Tracy 
Lambert when they were employed at the same establishment. 
Furthermore, defendant argues that Boxwell had knowledge of this 
case from the print media. 
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However, we conclude from reading the transcripts that defend- 
ant used only thirteen of her fourteen peremptory challenges. 
N.C.G.S. § 15A-1214(h) provides: 


(h) In order for a defendant to seek reversal of the case on 
appeal on the ground that the judge refused to allow a challenge 
made for cause, he must have: 


(1) Exhausted the peremptory challenges available to 
him; 


(2) Renewed his challenge as provided in subsection (i) 
of this section; and 


(3) Had his renewal motion denied as to the juror in 
question. 


N.C.G.S. § 15A-1214¢h) (2001); see also State v. Call, 349 N.C. 382, 
402, 508 S.E.2d 496, 509 (1998). Also, “ ‘[t]he statutory method for 
preserving a defendant’s right to seek appellate relief when a trial 
court refuses to allow a challenge for cause is mandatory and is 
the only method by which such rulings may be preserved for appel- 
late review.’ ” State v. Goode, 350 N.C. 247, 257, 512 S.E.2d 414, 420 
(1999) (quoting State v. Sanders, 317 N.C. 602, 608, 346 S.E.2d 451, 
456 (1986)). 


In this case, the transcript reveals that defendant did not exhaust 
all of her peremptory challenges, and defendant also acknowledges 
that she did not seek additional peremptory challenges. Therefore, 
defendant has not met the requirements of N.C.G.S. § 15A-1214(h) in 
order to preserve this issue for appellate review. Furthermore, once 
again, defendant included plain error as an alternative in her question 
presented, but she does not specifically argue or give support in her 
brief as to why plain error is appropriate. Therefore, we will not 
address this part of her argument. See Grooms, 353 N.C. at 66, 540 
S.E.2d at 723; see also N.C. R. App. P. 10(c)(4). 


[7} Alternatively, defendant claims that her defense counsel’s failure 
to challenge the three remaining prospective jurors for cause 
(Richard Council, Virginia Brazier, and Patricia Geroux) or to assert 
an additional peremptory challenge rose to the level of ineffective 
assistance of counsel. However, defendant provided this Court with 
no authority or support for this ineffective assistance of counsel 
claim. “Assignments of error not set out in the appellant’s brief, or in 
support of which no reason or argument is stated or authority cited, 
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will be taken as abandoned.” N.C. R. App. P. 28(b)(6); see also State 
v. Lloyd, 354 N.C. 76, 87, 552 S.E.2d 596, 607 (2001). Accordingly, the 
assignments of error presented in this issue are overruled. 


[8] In defendant’s next question presented, she argues that the 
trial court erred in denying her motion for disclosure of Rule 404(b) 
evidence to be introduced by the State and that the trial court 
erred in allowing cross-examination of defendant about certain 
prior bad acts. 


First, there is no requirement that the State must provide a 
defendant with Rule 404(b) evidence that it intends to use at trial. 
Rule 404(b) provides: 


Evidence of other crimes, wrongs, or acts is not admissible to 
prove the character of a person in order to show that he acted in 
conformity therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, intent, prepara- 
tion, plan, knowledge, identity, or absence of mistake, entrap- 
ment or accident. 


N.C.G.S. § 8C-1, Rule 404(b) (2001). As this Court stated in State v. 
Payne, “[t]his rule addresses the admissibility of evidence; it is not a 
discovery statute which requires the State to disclose such evidence 
as it might introduce thereunder.” 357 N.C. 505, 516, 448 S.E.2d 93, 99 
(1994), cert. denied, 514 U.S. 1038, 181 L. Ed. 2d 292 (1995). 
Furthermore, in the instant case, just as in Payne, “the State did not 
directly introduce or use evidence of prior crimes or bad acts com- 
mitted by defendant; rather, it cross-examined defendant about the 
act.” Id. Thus, defendant’s motion was properly denied. 


As stated above, defendant also contends that the trial court 
erred in allowing cross-examination of defendant about certain 
prior bad acts. The following occurred during the prosecutor's cross- 
examination of defendant: 


@. Did you say your dad almost killed a boy that you stabbed? 
I haven’t stabbed no boy. 
. Did you say that? 


No, ma’am. I don’t remember saying anything like that. 


O - © pe 


. Do you remember saying the boy you stabbed was 20- 
something at the time? 
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A. Unless the person who wrote this was talking about when I 
had a boyfriend who was trying to take my shirt off and I sliced 
him with a box cutter but that’s not stabbing. 


The trial court then excused the jury in order to question the 
prosecutor about the purpose of the preceding questions. During 
this questioning, the court asked defense counsel why he had not 
objected, and defense counsel stated the following: 


Well, because we didn’t care at the point she was at. 


...90 far what she’s asked her, she said she doesn’t remem- 
ber saying it. As long as she doesn’t remember saying it, then—I 
mean I am assuming they can’t prove it by extrinsic evidence 
because she has denied saying it until she tries to use those 
records to prove something that she said by extrinsic evidence, 
we really don’t care. I mean she is welcome to keep asking her 
these things. If she remembers them, fine. If she doesn’t, fine. As 
long as she doesn’t get into saying, Well, didn’t you say on such 
and such a date to Dr. So and So, then more power to them. 


At this point, the judge brought the jury back into the courtroom, and 
the questioning resumed. 


Rule 10(b)(1) of the North Carolina Rules of Appellate Procedure 
provides that “[i]n order to preserve a question for appellate review, 
a party must have presented to the trial court a timely request, objec- 
tion or motion, stating the specific grounds for the ruling the party 
desired the court to make.” N.C. R. App. P. 10(b)(1). In the instant 
case, the trial court specifically asked defense counsel whether he 
wanted to object, and defense counsel stated that he had no problem 
with the questioning at that point in time. Thus, defendant has failed 
to properly preserve this issue for appellate review. See, e.g., State v. 
Call, 353 N.C. 400, 426-27, 545 S.E.2d 190, 206-07, cert. denied, 534 
U.S. 1046, 151 L. Ed. 2d 548 (2001). 


Defendant also contends that the trial court’s alleged error 
amounted to plain error. This Court has previously stated that 


the plain error rule ...is always to be applied cautiously and only 
in the exceptional case where, after reviewing the entire record, 
it can be said the claimed error is a “fundamental error, some- 
thing so basic, so prejudicial, so lacking in its elements that jus- 
tice cannot have been done,” or “where [the error] is grave error 
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which amounts to a denial of a fundamental right of the accused,” 
or the error has “ ‘resulted in a miscarriage of justice or in the 
denial to appellant of a fair trial’ ” or where the error is such as to 
“seriously affect the fairness, integrity or public reputation of 
judicial proceedings” or where it can be fairly said “the instruc- 
tional mistake had a probable impact on the jury’s finding that the 
defendant was guilty.” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quot- 
ing United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir.) (foot- 
notes omitted) (emphasis in original), cert. denied, 459 U.S. 1018, 74 
L. Ed. 2d 513 (1982)). Thus, in our review of the record for plain error, 
“defendant is entitled to a new trial only if the error was so funda- 
mental that, absent the error, the jury probably would have reached a 
different result.” State v. Jones, 355 N.C. 117, 125, 558 S.E.2d 97, 103 
(2002). After reviewing the record and transcripts as a whole, we con- 
clude that defendant has not established any alleged prejudicial error 
on the part of the trial court that was so fundamental that the jury 
would have reached a different result absent the foregoing testimony. 
Accordingly, we find no plain error. 


[9] Next, defendant argues that the trial court erred by admitting evi- 
dence from the hotel room in Myrtle Beach, South Carolina, where 
defendant was apprehended. Specifically, defendant contends that 
the evidence was obtained through an illegal search and seizure in 
violation of defendant’s state and federal constitutional rights. 


However, we have not found, nor has defendant cited, to any 
place in the transcript or record where she filed a motion to sup- 
press this evidence prior to trial. Moreover, defendant has not cited 
to any place in the transcript where she objected to the introduction 
of this evidence at trial. Thus, defendant has failed to properly pre- 
serve this issue for appellate review. See N.C. R. App. P. 10(b)(1). 
Furthermore, “[c]Jonstitutional issues not raised and passed upon 
at trial will not be considered for the first time on appeal.” Lloyd, 
354 N.C. at 86-87, 552 S.E.2d at 607; see also State v. Anthony, 354 
N.C. 372, 389, 555 S.E.2d 557, 571 (2001), cert. denied, 536 U.S. 9380, 
153 L. Ed. 2d 791 (2002). 


Finally, defendant, in her question presented, asserts plain error 
as an alternative. However, defendant has not specifically argued or 
given support in her brief as to why plain error is appropriate in this 
situation. Rule 28(b)(6) provides that “{a]ssignments of error not set 
out in the appellant’s brief, or in support of which no reason or argu- 
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ment is stated or authority cited, will be taken as abandoned.” N.C. R. 
App. P. 28(b)(6); see also Lloyd, 354 N.C. at 87, 552 S.E.2d at 607. 
Thus, we will not address this aspect of defendant’s contention. 


[10] Defendant next contends that the trial court erred when it over- 
ruled defendant’s objection to the prosecutor’s cross-examination 
of defendant about a statement made by defendant to Detective 
Jo Autry. 


During the State’s case-in-chief, the prosecutor presented evi- 
dence that, after defendant’s arrest, she gave a statement to 
Fayetteville Police Officer Chris Corcione. Officer Corcione testified 
that defendant stated that she had shot Debra Cheeseborough, that 
Eric Queen had shot Tracy Lambert, and that Francisco Edgar Tirado 
had shot Susan Moore. 


When defendant took the stand during her case-in-chief, defense 
counsel asked her whether she had given another statement after 
giving the statement to Officer Corcione. Defendant responded that 
She had given another statement to Detective Jo Autry in which 
defendant said that she had not shot Debra Cheeseborough. 
Defendant testified that the statement given to Detective Autry was 
false and that she made it because she “was scared” and “wanted 
to go home.” Defense counsel subsequently objected to the prosecu- 
tor’s cross-examination of defendant about the statement to 
Detective Autry. In response to this questioning, defendant testified, 
as she did on direct examination, that she had lied in her statement 
to Detective Autry. She also stated that she did not remember exactly 
what she had said in her statement to Detective Autry. Defendant 
claims that the trial court erred by allowing this testimony because 
the prosecutor’s questioning was improper under N.C.G.S. § 8C-1, 
Rule 803(5), the recorded recollection exception to the hearsay rule. 
We disagree. 


It is clear from the transcript that defendant testified during her 
own defense that she gave two statements regarding the shooting of 
Debra Cheeseborough. In the first statement, given to Officer 
Corcione, defendant said that she shot Cheeseborough. In the second 
statement, given to Detective Autry, defendant said that she did not 
shoot Cheeseborough. Defendant then testified on direct examina- 
tion by her own attorney that the second statement was false. This 
was the exact same testimony that the prosecution elicited on cross- 
examination. Thus, defendant was the one who placed this testimony 
into evidence. This Court has previously held that 
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the law wisely permits evidence not otherwise admissible to be 
offered to explain or rebut evidence elicited by the defendant 
himself. Where one party introduces evidence as to a particu- 
lar fact or transaction, the other party is entitled to introduce 
evidence in explanation or rebuttal thereof, even though such lat- 
ter evidence would be incompetent or irrelevant had it been 
offered initially. 


State v. Albert, 303 N.C. 173, 177, 277 S.E.2d 439, 441 (1981); see also 
State v. McKinney, 294 N.C. 482, 485, 241 S.E.2d 5038, 505 (1978). 
While we make no judgment as to whether this testimony would have 
been otherwise inadmissible, it is clear to this Court that defendant 
introduced this evidence. Therefore, since defendant “opened the 
door” to this testimony, the prosecutor was entitled to question 
defendant about this evidence. Thus, defendant’s assignment of er- 
ror is overruled. 


[11] In defendant’s next question presented, she argues that the trial 
court erred in overruling defendant’s objection to the admission of a 
portion of a prior statement by Ione Black made to Detective Autry 
and portions of Black’s telephone call to a 911 operator. Specifically, 
defendant contends that this evidence was inadmissible hearsay 
under N.C.G.S. § 8C-1, Rule 801(d)(E.); the evidence was inadmissible 
404(b) evidence; and the evidence violated the rule of Bruton v. 
United States, 391 U.S. 123, 20 L. Ed. 2d 476 (1968). 


During the State’s case-in-chief, [one Black testified to the events 
leading up to and surrounding the murders and attempted murder. 
Black testified that when she returned home after the murders and 
attempted murder, she was scared because she knew that a couple of 
the people in the “gang” knew that she did not want to be there when 
the crimes occurred, and therefore, Black was afraid that these peo- 
ple might be looking for her. Next, when people in the “gang” actually 
did come to Black’s house looking for her, Black told Caro] Morrison, 
with whom she was living at the time, to tell them that she had gone 
to her mother’s house. Dennis Jordan, Morrison’s boyfriend, told the 
“gang” that Black had gone to her mother’s house. 


Next, Black testified that after the “gang” left her house, she was 
“really scared” because she had never seen “anybody get shot,” and 
she “didn’t really know any of the people that were involved in this 
and [she] just felt like they might try to do something to [her] because 
[she] didn’t show up for the meeting” at defendant’s trailer after the 
incidents. Later that evening, Black called 911 and told the operator 
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that she had “seen some people get shot,” and she described a couple 
of the people who were involved in the incidents. Defendant then 
objected to the 911 tape being played to the jury on the grounds that 
the tape was unduly prejudicial because it contained a statement by 
Black that “[t]hey might have killed them boys too.” Outside the pres- 
ence of the jury, Black told the judge that she asked Tameika Douglas 
why they had to kill the women. Douglas responded by saying, 
“(T]hat wasn’t s—- because [Douglas] shot somebody last week.” 
Black stated that she had heard on the news about a guy being shot a 
few days earlier, and she thought that might be what Douglas was 
referring to. After hearing this, the trial court overruled defendant’s 
objection, stating that this evidence “is highly probative of the state 
of mind of the declarant, Ms. Black, at the time” and also that the evi- 
dence was “corroborative of her earlier testimony.” 


Along with the 911 tape, defendant objected to a portion of 
Detective Autry’s testimony in which she testified to a statement 
given to her by Black. Specifically, defendant objected to that part of 
Black’s statement where “she asked [Douglas] why they wanted to 
kill [the women]. [Black] state[d] that [Douglas] said, ‘This ain’t s—. 
A few days ago, I shot a man.’ [Black] state[d] [Douglas] told her they 
had done this before.” In overruling defendant’s objection to this por- 
tion of the statement, the trial court stated that Black’s statement to 
Detective Autry was 


substantially consistent, in the Court’s opinion, with the sworn 
testimony of Ione Black given here in open court and that the 
variations are such that they can be argued to the jury. The jury 
can make its own determination as to whether or not specific 
aspects of the statement are consistent or in conflict with Ms. 
Black’s statement [sic] but that there is not enough variation for 
the Court to require a redaction in the interest of fairness, in the 
Court’s opinion. 


Subsequently, Detective Autry was allowed to read Black’s statement 
to the jury. For the following reasons, we conclude that defendant’s 
objections are without merit. 


As the trial court correctly noted, the foregoing 911 tape and the 
statement by Black to Detective Autry were admissible for the pur- 
pose of corroborating Black’s earlier testimony at trial. It has been 
well established in this state that “{a] prior consistent statement of a 
witness is admissible to corroborate the testimony of the witness 
whether or not the witness has been impeached,” even though the 
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statement was hearsay. State v. Jones, 329 N.C. 254, 257, 404 8.E.2d 
835, 836 (1991); see also State v. Rose, 335 N.C. 301, 321, 489 S.E.2d 
518, 529, cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 883 (1994), and 
overruled on other grounds by State v. Buchanan, 353 N.C. 332, 543 
S.E.2d 823 (2001). Furthermore, this Court has held that: 


In order to be admissible as corroborative evidence, a wit- 
ness’ prior consistent statements: merely must tend to add weight 
or credibility to the witness’ testimony. Further, it is well estab- 
lished that such corroborative evidence may contain new or addi- 
tional facts when it tends to strengthen and add credibility to the 
testimony which it corroborates. 


State v. Farmer, 333 N.C. 172, 192, 424 S.E.2d 120, 131 (1993) (cita- 
tions omitted). Moreover, “[i]f the previous statements are generally 
consistent with the witness’ testimony, slight variations will not ren- 
der the statements inadmissible, but such variations. . . affect [only] 
the credibility of the statement.” State v. Martin, 309 N.C. 465, 476, 
308 S.E.2d 277, 284 (1983). Thus, we conclude that the 911 tape and 
Ione Black’s statement to Detective Autry were properly admitted to 
corroborate her earlier testimony and that any variation goes to her 
credibility. Therefore, the assignments of error presented under this 
issue are overruled. 


Defendant also alleges that this testimony violated Bruton, 391 
U.S. 123, 20 L. Ed. 2d 476. “In Bruton{[,] the United States Supreme 
Court held that at a joint trial, admission of a statement by a nontes- 
tifying codefendant that incriminated the other defendant violated 
that defendant’s right of cross-examination secured by the 
Confrontation Clause of the Sixth Amendment.” State v. Evans, 346 
N.C. 221, 231, 485 S.E.2d 271, 277 (1997) (citing Bruton, 391 U.S. at 
126, 20 L. Ed. 2d at 479), cert. denied, 522 U.S. 1057, 189 L. Ed. 2d 653 
(1998). Furthermore, 


[t]he principles set out in Bruton apply only to the extrajudicial 
statements of a declarant who is unavailable at trial for full 
and effective cross-examination. Nelson v. O’Neil, 402 U.S. 622, 
29 L. Ed. 2d 222 (1971). Where the declarant takes the stand and 
is subject to full and effective cross-examination, a codefendant 
implicated by extrajudicial statements has not been deprived of 
his right to confrontation. 


Evans, 346 N.C. at 232, 485 S.E.2d at 277. 
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In the instant case, defendant was tried alone, not jointly. Also, 
the declarant, Ione Black, took the stand and was available for a “full 
and effective cross-examination.” Thus, the rule in Bruton has no 
applicability to the facts of this case. Therefore, this argument is 
without merit. 


[12] Defendant also contends that the trial court committed 
reversible error or, in the alternative, plain error, in its instructions 
regarding mitigating and aggravating circumstances. Specifically, 
defendant contends that the trial court’s charge and written instruc- 
tions to the jury as to mitigating and aggravating circumstances in the 
two cases were erroneous because they contradicted the “Issues and 
Recommendation as to Punishment” forms submitted. Furthermore, 
defendant argues that the trial court’s charge and instructions 
resulted in a misleading conclusion as to mitigating and aggravating 
circumstances and supporting evidence, thereby denying defendant 
due process, a fair trial, and legal and constitutional rights guaran- 
teed by the United States Constitution and the North Carolina 
Constitution. We disagree. 


Despite defendant’s claim that the jury instructions were erro- 
neous, defendant made no objection. After the trial court gave the 
jury its instructions, both parties were given an opportunity to object. 


THE Court: ... Before sending the original issues and rec- 
ommendation form to the jury and allowing the jury to com- 
mence their deliberations, I will now consider any requests for 
corrections to the charge or any additional matters any attorney 
feels is necessary or appropriate to submit a proper and accurate 
charge to the jury. 


Are there any specific requests for corrections or additions? 
What says the state? 


[PROSECUTOR]: Nothing, Judge. 
THE Court: What says the defense? 
[DEFENSE COUNSEL]: None, your Honor. 


After the jury began deliberations, it requested that the judge 
“give [it] the instructions specifically applying to mitigating values for 
issue two, questions eight through 23, versus mitigating circum- 
stances in questions one through seven.” Outside the presence of the 
jury, and in the presence of counsel, the judge proposed the follow- 
ing oral instructions: 
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I would propose to instruct the jury that it is not for the court to 
instruct them as to values. That if they find mitigating circum- 
stances one through seven exist, if any one or more of them finds 
it that they are to consider such statutory mitigating circum- 
stance and that they—if they find that any of the circumstances 
numbered eight through 23 exist and find those to be mitigating, 
that they are to consider those, but that any value to be placed on 
any particular circumstance is for the jury to determine. 


THE COURT: ... In regard to the court’s oral instructions, as 
I've just stated, do you have any objection with the wording of 
those instructions? 


[DEFENSE COUNSEL]: No, your Honor. 


Defendant had yet another chance to object to the judge's 
instructions to the jury with regard to Issue Two. Written copies of 
the judge’s instruction relating only to Issue Two on mitigating cir- 
cumstances were given to the jury. Before the written instructions on 
Issue Two were given to the jury, the judge said, “And with regard to 
the substance of the instructions, I understand there’s no objection. 
Is that correct, counsel?” Defendant's counsel answered, “That’s cor- 
rect, your Honor.” Defendant had several opportunities to object to 
the judge’s instructions, but failed to do so. 


Because defense counsel did not object to this sentencing 
instruction at trial, this assignment of error is barred by Rule 10(b)(2) 
of the North Carolina Rules of Appellate Procedure. State v. Neal, 346 
N.C. 608, 620, 487 S.E.2d 734, 742 (1997), cert. denied, 522 U.S. 11285, 
140 L. Ed. 2d 131 (1998). “A party mzay not assign as error any portion 
of the jury charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict... .” N.C. R. App. P. 
10(b)(2). Because defendant failed to properly preserve this issue on 
appeal, we may review it only for plain error. See N.C. R. App. P. 
10(c)(4); State v. Hardy, 353 N.C. 122, 131, 540 S.E.2d 334, 342 (2000), 
cert. denied, 534 U.S. 840, 151 L. Ed. 2d 56 (2001). As noted previ- 
ously, “defendant is entitled to a new trial only if the error was so fun- 
damental that, absent the error, the jury probably would have 
reached a different result.” Jones, 355 N.C. at 125, 558 S.E.2d at 103. 


Defendant argues that the trial court’s instructions “did not dis- 
tinguish [the] difference in how the jury should determine the miti- 
gating value or weight of statutory versus non-statutory mitigating 
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circumstances.” (Emphasis added.) Defendant uses the terms 
“value” and “weight” interchangeably. This Court has previously 
addressed the inappropriate interchangeable use of “value” and 
“weight.” State v. Davis, 349 N.C. 1, 506 S.E.2d 455 (1998), cert. 
denied, 526 U.S. 1161, 144 L. Ed. 2d 219 (1999). We take this opportu- 
nity to reiterate the distinction between “value” and “weight.” “The 
term ‘value’ is found only in the statutory catchall provision, N.C.G.S. 
§ 15A-2000(f)(9), and has also only been applied to nonstatutory mit- 
igating circumstances. The term ‘weight’ or ‘weighing’ is used only in 
N.C.G.S. § 15A-2000(b)(2) and [(c)(3)] referring to the process of 
weighing the mitigating circumstances found against the aggravating 
circumstances found.” Id. at 51, 506 S.E.2d at 483. 


First, we will deal with “value.” This Court in State v. Jaynes, 342 
N.C. 249, 285, 464 S.E.2d 448, 470 (1995), cert. denied, 518 U.S. 1024, 
135 L. Ed. 2d 1080 (1996), maintained that by virtue of distinguishing 
between statutory and nonstatutory mitigating circumstances, “[t]he 
General Assembly has determined as a matter of law that statutory 
mitigating circumstances have mitigating value.” (Emphasis added.) 
This simply means that only one or more of the jurors have to find by 
a preponderance of the evidence that one of the factual circum- 
stances in N.C.G.5. § 15A-2000(f)(1) through (f)(8) exists. Once one 
or more of the jurors find that one of the factual circumstances in 
N.C.G.S. § 15A4-2000(f)(1) through (£)(8) exists, that circumstance has 
mitigating value. In other words, the statutory mitigating circum- 
stance that the jury found lessens defendant’s culpability for commit- 
ting the crime. Contrary to defendant’s assertion, the General 
Assembly’s determination does not require jurors “to find value as to 
statutory mitigating circumstances, as in the case of nonstatutory 
mitigating circumstances.” Davis, 349 N.C. at 55, 506 S.E.2d at 485. 
(Emphasis added.) “Value” becomes a part of the analysis only when 
the jury determines whether the statutory catchall or nonstatutory 
mitigating circumstances exist. Jd. Upon submission of a nonstatu- 
tory mitigating circumstance, at least one juror must find that the cir- 
cumstance exists. Having done so, the juror must also find that the 
circumstance has value before it becomes part of the weighing 
process. Therefore, the trial court is not required to instruct the jury 
that statutory mitigating circumstances have value as a matter of law. 
As such, “value” should not be a consideration when the jury is con- 
sidering statutory mitigating circumstances. 


“Weight” becomes relevant only once the jury has found statu- 
tory and nonstatutory mitigating circumstances. See N.C.G.S. 
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§ 15A-2000(c)(3) (2001). Jurors do not use or find “weight” when con- 
sidering whether a statutory or nonstatutory mitigating circumstance 
exists. Once the jury has found a statutory or nonstatutory mitigating 
circumstance, it weighs that and any other mitigating circumstances 
found against the aggravating circumstances found. See id. To sum- 
marize, “value” deals only with nonstatutory and the statutory | 
catchall mitigating circumstances and applies to the process of deter- 
mining the existence of the submitted circumstance, whereas 
“weight” is for balancing mitigating circumstances found against 
aggravating circumstances found. 


Having reiterated the distinction between “value” and “weight,” 
we will now deal with these concepts in their proper context with 
respect to the trial court’s jury instructions as to Issue Two. For each 
of the seven statutory mitigating circumstances submitted, the trial 
court instructed the jury as follows: 


If one or more of you finds by a preponderance of the 
evidence that this circumstance exists, you would so indicate 
by having your foreman write “yes” in the space provided 
after this mitigating circumstance on the issues and recommen- 
dation form. 


If none of you find the circumstance to exist, you would so 
indicate by having your foreperson write “no” in that space. 


Here, the trial court instructed the jurors to write “yes” in the 
space provided if one or more of them found by a preponderance of 
the evidence that a particular statutory mitigating circumstance 
existed. The trial court did not specifically explain to the jury that the 
seven circumstances applicable to the aforementioned instruction 
are statutory mitigating circumstances. However, the trial court did 
not need to do so because once the jury found that one or more statu- 
tory mitigating circumstances existed, that circumstance indeed mit- 
igated the crime or lessened defendant’s culpability for the crime and 
would be weighed against the aggravating circumstances found. By 
virtue of the process through which the trial court guides the jury, if 
the jury finds that a statutory mitigating circumstance exists, that cir- 
cumstance by implication has to have “value” because it lessens the 
defendant’s culpability for the commission of the crime. Thus, the 
jury did not have to give the statutory mitigating circumstance value, 
and value was not a consideration. The jury simply wrote “yes” below 
the statutory mitigating circumstance listed on the form if the jury 
found it to exist by a preponderance of the evidence. 
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For the nonstatutory mitigating circumstances, the trial court 
instructed the jury as follows: 


Now, ladies and gentlemen, you should also consider the fol- 
lowing circumstances arising from the evidence which you find 
to have mitigating value. 


Now, if one or more of you finds by a preponderance of the 
evidence that any of the following circumstances exist and also 
are deemed by you to have mitigating value, you would so indi- 
cate by having your foreperson write “yes” in the space provided. 


(Emphasis added. ) 


In contrast to the trial court’s instructions for statutory mitigating 
circumstances, the trial court’s instructions for nonstatutory mitigat- 
ing circumstances required an extra step. Once the jury found a 
nonstatutory mitigating circumstance by a preponderance of the evi- 
dence, it then had to determine if that nonstatutory mitigating cir- 
cumstance had value. With a nonstatutory mitigating circumstance, 
the jury’s finding of the facts supporting the existence of the circum- 
stance does not automatically give the circumstance “value.” The jury 
had to further determine whether or not that nonstatutory mitigating 
circumstance had value. Once again, the trial court’s failure to specif- 
ically mention the word “nonstatutory” in its instruction is of no 
effect. The process the trial court’s instructions required the jury to 
follow comports with the two-step process necessary to determine if 
a nonstatutory mitigating circumstance should have been considered. 
For a nonstatutory mitigating circumstance, even if a jury finds the 
factual basis for the circumstance to exist by a preponderance of the 
evidence, the jury must deem that circumstance to have mitigating 
value before it lessens defendant's culpability for the commission of 
the crime. 


Distinguishing “value” with regard to statutory and nonstatutory 
mitigating circumstances is inherent in the trial court’s instructions. 
Once the jury finds that a statutory mitigating circumstance exists, it 
is automatically considered in the weighing process by the jury writ- 
ing “yes” on the issues and recommendation form. However, once a 
nonstatutory mitigating circumstance is found, it is only considered 
in the weighing process if the jury deems it to have mitigating value. 
Therefore, there is no need for the trial court to specifically state the 
distinction between statutory and nonstatutory mitigating circum- 
stances with respect to “value.” 
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Defendant argues that the trial court “made no distinction as to 
the weight to give statutory mitigating circumstance[s] and non- 
statutory mitigating circumstances.” It is not necessary for the trial 
court to make a distinction between statutory and nonstatutory miti- 
gating circumstances when referring to “weight.” Giving “weight” to 
statutory or nonstatutory mitigating circumstances as distinct con- 
cepts is an improper application of the law. N.C.G.S. § 15A-2000(c)(3) 
provides that once a jury finds a mitigating circumstance or cir- 
cumstances, it must show that “the mitigating circumstance or 
circumstances [found] are insufficient to outweigh the aggravating 
circumstance or circumstances found.” This statute does not make a 
distinction between statutory and nonstatutory mitigating circum- 
stances when weighing them against aggravating circumstances. 
When the jury is considering “weight,” all mitigating circumstances, 
whether statutory or nonstatutory, must be weighed against all aggra- 
vating circumstances. Thus, the trial court does not need to instruct 
the jury on how to weigh statutory mitigating circumstances versus 
nonstatutory mitigating circumstances because all mitigating circum- 
stances are weighed against all aggravating circumstances. 


After reviewing the record and transcripts, we conclude that the 
trial court did not commit error, much less plain error. This assign- 
ment of error is overruled. 


[13] Next, defendant argues that her trial attorney rendered ineffec- 
tive assistance of counsel] at trial in violation of the Sixth Amendment 
to the Constitution of the United States. We disagree. Defendant 
failed to provide transcript references under the assignment of error. 
N.C. R. App. P. 10(c)(1) provides that “[a]n assignment of error is suf- 
ficient if it directs the attention of the appellate court to the particu- 
lar error about which the question is made, with clear and specific 
record or transcript references.” (Ernphasis added.) Defendant iden- 
tifies the “Entire Transcript” as the basis for the assignment of error 
alleging ineffective assistance of counsel, as contained in the record 
on appeal. As there are 3,285 transcript pages in this case, a reference 
to the entire transcript is not a reference to a “particular error”, nor 
is it “clear and specific.” See id. Given that defendant’s assignment of 
error does not comport with the mandate of N.C. R. App. P. 10(¢)(1), 
the ineffective assistance of counsel argument is not properly before 
this Court. Therefore, this assignment of error is overruled. 


[14] In defendant’s next question presented, she contends that the 
trial court erred in denying her motion to exclude two photographs, 
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exhibit H1 and H8, depicting Susan Horne and Tracy Lambert. We dis- 
agree and will discuss each photograph in turn. 


Exhibit H1 is a “close-up facial view of ... Susan Moore.” The 
photograph shows “some blood on the face and... a fly on the left 
closed eyelid of the victim[.] . . . [U]nder the victim’s head appears 
to be tire tracks and the victim’s left hand appears to have blue fin- 
gernail polish. No other part of the victim’s body can be viewed 
except the left hand and the front area of the head and face.” 
Defendant argues that this exhibit was “unduly inflammatory” specif- 
ically concerning the fly on the victim’s eyelid. In finding that exhibit 
H1 is “highly probative, material and relevant and that the danger of 
unfair prejudice does not outweigh the high probative value,” the trial 
court stated: 


[T]his photograph is highly probative, .. . finding that the position 
of the body is a material fact in the case and that the location of 
the head on what appears to be a tire track is consistent with tes- 
timony given by one of the state’s witnesses who was allegedly 
present at the scene and witnessed the alleged murder. 


The court finds further that the amount of blood present is 
not excessive; that this is a fair and accurate representation 
based upon previous testimony that the court has witnessed of 
the body of the victim Susan Moore as it was observed by inves- 
tigators who first arrived on the scene. That it is an identification 
photograph allowing witnesses who need to make an identifica- 
tion to do so. Based upon their knowledge of the identi[t]y of 
Susan Moore and their observation of the person at the scene of 
the alleged murder. 


{The court] finds that the presence in and of itself of what 
appears to be a fly on the left eyelid is not unduly prejudicial or 
inflammatory, the court taking as a matter of common sense and 
judicial notice that flies do not only pitch or light upon bodies, 
but that they are a constant irritant to people who are alive as 
well and that there is no significance to be attached to the pres- 
ence of the fly. 


“As a general rule, gory or gruesome photographs have been held 
admissible so long as they are used for illustrative purposes and are 
not introduced solely to arouse the passions of the jury.” State v. 
Warren, 348 N.C. 80, 110, 499 S.E.2d 431, 448, cert. denied, 525 U.S. 
915, 142 L. Ed. 2d 216 (1998). Furthermore, this Court has previously 
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stated that “[p]hotographs ‘showing the condition of the body when 
found, its location... , and the surrounding scene at the time... are 
not rendered incompetent by the portrayal of the gruesome events 
which the witness testifies they accurately portray.’” State v. 
Peterson, 337 N.C. 384, 398-94, 446 S.E.2d 43, 49 (1994) (quoting State 
v. Elkerson, 304 N.C. 658, 665, 285 S.E.2d 784, 789 (1982)), overruled 
on other grounds by State v. Jackson, 348 N.C. 644, 503 S.E.2d 101 
(1998). Furthermore, “ ‘[p]hotographs are usually competent to be 
used by a witness to explain or illustrate anything that it is competent 
for him to describe in words.’ ” State v7. Watson, 310 N.C. 384, 397, 312 
S.E.2d 448, 457 (1984) (quoting State v. Cutshall, 278 N.C. 334, 347, 
180 S.E.2d 745, 753 (1971)). 


The decision of whether to admit photographs under N.C.G.S. 
§ 8C-1, Rule 403 is “within the sound discretion of the trial court, and 
the trial court’s ruling should not be overturned on appeal unless the 
ruling was ‘manifestly unsupported by reason or [was] so arbitrary 
that it could not have been the result of a reasoned decision.’ ” State 
v. Hyde, 352 N.C. 37, 55, 5380 S.E.2d 281, 293 (2000) (quoting State v. 
Hennis, 323 N.C. 279, 285, 372 S.E.2d 528, 527 (1988)), cert. denied, 
531 U.S. 1114, 148 L. Ed. 2d 775 (2001). In the instant case, the trial 
court properly exercised its discretion in admitting exhibit H1. This 
photograph was used to identify this particular victim, and it was 
used during the testimony of Officer Penny Goodwin to illustrate her 
testimony as to what she observed on 17 August 1998. Furthermore, 
the photograph was not so gruesome as to require its inadmissibility, 
and as the trial court found, the presence of the fly on the victim’s 
eyelid did not change this outcome. Thus, applying the above princi- 
ples and the requirements of N.C.G.S. § 8C-1, Rule 403, we conclude 
that the trial court properly admitted this evidence. 


Next, with regard to exhibit H8, defendant argues that this 
photograph should have been helc inadmissible because it was 
duplicative of exhibit H7. We disagree. 


Exhibit H8 is a photograph of Susan Moore’s and Tracy Lambert’s 
bodies lying in a field. In admitting exhibit H8 into evidence, the 
trial court found that “while it does duplicate to some degree the 
state’s exhibit H7, ...H8 gives a different perspective, and the 
court finds it could be probative and valuable to the jury in deter- 
mining... the relative positions of the bodies one to another and the 
relative positions of the bodies to a tree as a point of reference.” 
The trial court also found “that there is nothing unduly prejudicial 
or gory about the picture.” 
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“Repetitive photographs may be introduced, even if they are 
revolting, as long as they are used for illustrative purposes and are 
not aimed solely at prejudicing or arousing the passions of the jury.” 
Peterson, 337 N.C. at 394, 446 S.E.2d at 49. We conclude, as the trial 
court did, that this photograph was not unduly prejudicial or grue- 
some under N.C.G.S. § 8C-1, Rule 403, and furthermore, this photo- 
graph offered a different perspective than that which was offered by 
exhibit H7. Thus, the trial court did not err in admitting exhibit H8 
into evidence. 


[15] Next, defendant argues that the trial court erred in submit- 
ting the aggravating circumstance that the murders were espe- 
cially heinous, atrocious, or cruel. See N.C.G.S. § 15A-2000(e)(9). We 
disagree. 


Whether a trial court properly submitted the (e)(9) aggravat- 
ing circumstance depends on the facts of the case. The capital 
offense must not be merely heinous, atrocious, or cruel; it must 
be especially heinous, atrocious, or cruel. A murder is especially 
heinous, atrocious, or cruel when it is a conscienceless or pitiless 
crime which is unnecessarily torturous to the victim. 


State v. Flippen, 349 N.C. 264, 270, 506 S.E.2d 702, 706 (1998), (cita- 
tions omitted), cert. dented, 526 U.S. 1135, 143 L. Ed. 2d 1015 (1999). 
This Court has 


identified three types of murders that would warrant the submis- 
sion of the [especially heinous, atrocious, or cruel] aggravating 
circumstance. The first type consists of those killings that are 
physically agonizing for the victim or which are in some other 
way dehumanizing. State v. Lloyd, 321 N.C. 301, 319, 364 S.E.2d 
316, 328, sentence vacated on other grounds, 488 U.S. 807, 102 
L. Ed. 2d 18 (1988). The second type includes killings that are less 
violent but involve infliction of psychological torture by leaving 
the victim in his or her “last moments aware of but helpless to 
prevent impending death,” State v. Hamlet, 312 N.C. [162,} 175, 
321 8.E.2d [837,] 846 [(1984)], and thus may be considered “con- 
scienceless, pitiless, or unnecessarily torturous to the victim,” 
State v. Brown, 315 N.C. 40, 65, 337 S.E.2d 808, 826-27 (1985), 
cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), and overruled 
on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 
373 (1988). The third type includes killings that “demonstrate[] an 
unusual depravity of mind on the part of the defendant beyond 
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that normally present in first-degree murder[s].” Jd. at 65, 337 
S.E.2d at 827. 


Lloyd, 354 N.C. at 122, 552 S.E.2d at 627-28 (citation omitted) (fifth 
and sixth alterations in original). Furthermore, “[iJn determining 
whether the evidence is sufficient to support the trial court’s submis- 
sion of the especially heinous, atrocious, or cruel aggravating cir- 
cumstance, we must consider the evidence ‘in the light most favor- 
able to the State, and the State is entitled to every reasonable 
inference to be drawn therefrom.” Flippen, 349 N.C. at 270, 506 
S.E.2d at 706 (quoting Lloyd, 321 N.C. at 319, 364 S.E.2d at 328). 


Applying the principles above, we conclude that the evidence in 
this case was sufficient to support the submission of the (e)(9) aggra- 
vating circumstance to the jury. The evidence at trial tended to show 
that the two victims were forced into the trunk of their car at gun- 
point while screaming and trying to escape. Then, for about an hour, 
defendant and others drove the car around while the two victims 
cried for help, begged not to be hurt, and asked their abductors what 
was going to be done to them. At some point during the ride, the car 
was stopped, and some of the other gang members took jewelry off 
of the victims at gunpoint. Eventually, the gang arrived at defendant’s 
trailer with the two victims in the trunk. The trunk was opened again, 
and Susan Moore pled for their lives. She asked her abductors: “Well, 
what are you all going to do to us?” “Are you going to kill us?” “We 
don’t know what y’all look like. Just let us go.” One of the gang mem- 
bers then told her, “Shut up, b——,” and the victims were then locked 
back in the trunk. The gang members then went into defendant's 
trailer. Finally, the gang returned outside and drove the victims to a 
“dirt road” that was about twenty minutes away from defendant’s 
trailer. The gang pulled the victims out of the trunk. Queen held a 
gun to Tracy Lambert’s head and saicl, “Well, I’m about to open this 
b——’s third eye.” Lambert started to cry, saying, “Oh, my God, 
Susan. We’re going to die. We’re going to die. I don’t want to die.” 
Queen told Lambert to shut up and then shot her in the head. Moore, 
who was being held with a knife to her throat, begged the gang not to 
cut her in the throat, but to shoot her instead. Subsequently, 
Francisco Tirado shot Moore in the head. 


The victims were subjected to at least an hour and a half of psy- 
chological torture by being trapped in the trunk of a car while plead- 
ing for their lives. The victims were also abducted at gunpoint and 
robbed of jewelry. Furthermore, Susan Moore was forced to witness 
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Tracy Lambert being shot in the head. We thus conclude that the evi- 
dence more than warranted the trial court’s submission of the (e)(9) 
aggravating circumstance to the jury for both murders. This assign- 
ment of error is overruled. 


[16] We turn once again to the all-too-familiar contention by a 
defendant that counsel for the State engaged in improper closing 
arguments. We note that this case was tried prior to our decision in 
State v. Jones, 355 N.C. 117, 558 S.E.2d 97. However, Jones did not 
introduce into the parameters of proper closing argument any new 
requirements, but instead reiterated established principles long artic- 
ulated by the laws of this state and by this Court’s decisions. 


In this case, the State presented three separate arguments to the 
jury at guilt-innocence and at sentencing. In the first two arguments, 
the district attorney and one of his assistants engaged in proper clos- 
ing arguments focusing on the evidence, the law, and the issues 
before the jury. This is a compelling case based upon the evidence 
presented at trial, and it is inconceivable why the third argument 
made by another assistant district attorney was ever made. Little, if 
any, argument was made about the evidence, law, or issues. Instead, 
the argument consisted of a rambling, disjointed personal attack on 
defendant, filled with irrelevant historical references and name- 
calling. Examples of the prosecutor’s name-calling follow: 


Ladies and gentlemen, you mean to tell me three people get shot 
in cold blood by a bunch of no working, no school going, heathen, 
murdering, low-lifes and nobody’s supposed to get emotional? 


... The whole low-life, no working, unemployed group, every 
one of them is just as guilty. 


... Ladies and gentlemen of the jury, you got to learn how to 
recognize evil when you see it... . You got to learn how to stand 
up to evil, ladies and gentlemen of the jury. You have to learn how 
to stand up to evil. 


And that girl and that whole gang of them over there, just like 
this man said, evil, wicked and mean. 
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... You say she’s not evil? You say she’s not evil? You don’t 
think so. Well, ladies and gentlemen of the jury, if you can’t rec- 
ognize evil, you will never recognize it. 


See State v. Smith, 279 N.C. 163, 165-67, 181 8.E.2d 458, 459-60 (1971) 
(reversing defendant’s rape conviction because of the prosecutor's 
“inflammatory and prejudicial” closing argument describing defend- 
ant as “lower than the bone belly of a cur dog”); see also State v. 
Miller, 271 N.C. 646, 659-61, 157 S.E.2d 335, 344-47 (1967) (holding 
that the prosecutor committed reversible error by, inter alia, calling 
defendants “storebreakers” and expressing his opinion that a witness 
was lying). 


Furthermore, large portions of the argument consisted of mat- 
ters that were totally extraneous to the decision being made by the 
jury and that violated several principles of closing argument set out 
previously by this Court. The effect of this argument is to take a 
case that appears rock solid on the evidence and law and that was 
twice ably argued to the jury and bring it perilously close to mandat- 
ing reversal. 


In reviewing this matter, however, we are constrained by the lack 
of objections by the trial attorneys for defendant (there was only one 
objection), the total lack of intervention by the trial judge, the limited 
number of questions presented to this Court on appeal, and defend- 
ant’s failure to properly assign error. 


We now turn to the issues raised by defendant. Our standard of 
review depends on whether there was a timely objection made or 
overruled, or whether no objection was made and defendant con- 
tends that the trial court should have intervened ex mero motu. If 
there is an objection, this Court must determine whether “the 
trial court abused its discretion by failing to sustain the objec- 
tion.” Jones, 355 N.C. at 131, 558 S.E.2d at 106. Application of the 
abuse of discretion standard to closing argument requires this Court 
to first determine if the remarks were improper. Id. “Next, we deter- 
mine if the remarks were of such a magnitude that their inclusion 
prejudiced defendant, and thus should have been excluded by the 
trial court.” Id. 


When defendant fails to object to an argument, this Court must 
determine if the argument was “so grossly improper that the trial 
court erred in failing to intervene ex mero motu.” State v. Barden, 
356 N.C. 316, 358, 572 S.E.2d 108, 136 (2002). 
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In other words, the reviewing court must determine whether the 
argument in question strayed far enough from the parameters of 
propriety that the trial court, in order to protect the rights of the 
parties and the sanctity of the proceedings, should have inter- 
vened on its own accord and: (1) precluded other similar remarks 
from the offending attorney; and/or (2) instructed the jury to dis- 
regard the improper comments already made. 


Jones, 355 N.C. at 133, 558 S.E.2d at 107. 


Defendant raises two issues regarding closing arguments, one in 
the guilt-innocence phase and one in the sentencing phase, respec- 
tively. When considering prejudice in a capital case, 


special attention must be focused on the particular stage of the 
trial. Improper argument at the guilt-innocence phase, while war- 
ranting condemnation and potential sanction by the trial court, 
may not be prejudicial where the evidence of defendant’s guilt is 
virtually uncontested. However, at the sentencing proceeding, a 
similar argument may in many instances prove prejudicial by its 
tendency to influence the jury’s decision to recommend life 
imprisonment or death. We also point out that by its very nature, 
the sentencing proceeding of a capital case involves evidence 
specifically geared towards the defendant’s character, past 
behavior, and personal qualities. Therefore, it is certainly appro- 
priate for closing argument at the sentencing hearing to incorpo- 
rate reasonable inferences and conclusions about the defendant 
that are drawn from the evidence presented. However, mere con- 
clusory arguments that are not reasonable—such as name- 
calling—or that are premised on matters outside the record— 
such as comparing defendant’s crime to infamous acts—do not 
qualify and thus cannot be countenanced by this or any other 
court in the state. 


Id. at 134-35, 558 S.E.2d at 108. 


[17] We first address the one portion of the argument to which there 
was an objection. Defendant argues that the trial court erred in fail- 
ing to intervene ex mero motu when the prosecutor’s grossly 
improper argument intended to invoke passion into the jury by com- 
paring defendant to Adolph Hitler. Defendant improperly character- 
izes the argument here, as the trial court does not intervene ex mero 
motu when an objection is made. We reiterate that the proper stand- 
ard of review when an objection is made is whether “the trial court 
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abused its discretion by failing to sustain the objection.” Jd. at 131, 
558 S.E.2d at 106. 


During closing arguments in the guilt-innocence phase, the pros- 
ecutor told the jury: 


Over 50-some years ago, a man from England went to 
Germany to meet a fellow at a place called Berchtesgaden and he 
went over there to sign a peace treaty, and this man had a great 
big enormous picture window. Now, the man from England that 
looked out the window [was] narned Neville Chamberlain, when 
he looked out the window, he saw a world of peace. He saw a 
world of harmony. And he signed a little piece of paper, just like 
the one that this defendant tried to pawn off on this district attor- 
ney right here, signed a little piece of paper with that man—that 
other man from Germany that looked out the window. And he 
said we’re at peace. The man from England took a little piece of 
paper, went back home waving it. to his folks, We have peace in 
our time. He had no idea that he was talking to a man that, before 
it was over, would be responsible for the deaths of 50 million peo- 
ple on every continent, every sea. He would be responsible for 
the death of over 50 million women and children. He had no idea 
that Adolph Hitler was going to turn out the way he did. 


But, ladies and gentlemen of the jury, oh, he met his match 
later on. Because Neville Chamberlain didn’t remain in office. A 
fellow named Winston Churchill took over. And you know what 
Winston Churchill told the fuhrer? We will fight you on the 
beaches. We will fight you in the air. We will fight you on land. We 
will never surrender. 


And if these people have their way—they got up here politi- 
cal, economic, social and all that stuff, if they have their way, they 
will turn this county—this state and this country into a place of 
chaos. 


{DEFENSE COUNSEL]: Your Honor, we object. 
THE Court: Overruled. 


[PROSECUTOR]: That’s what they’ll do. Got 12 keys of life. The 
last few of which are money, mac and murder. If they have their 
way—you know that man that looked out that picture window, 
the German one, he wrote a book. He had a little book he wrote 
while he was in prison called “Mein Kampf” and he had a twisted 
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dream too just like these folks right here. And he didn't, I don’t 
suppose, look evil to Mr. Chamberlain. Mr. Chamberlain’s head 
probably wasn’t screwed on right but Churchill’s head was. 


The State argues that defendant objected only to the portion of the 
prosecutor’s argument that defendant’s gang would “turn this 
county—this state and this country into a place of chaos” and did 
not object to the references to Adolph Hitler. It is apparent that 
defendant followed the prosecutor’s argument and objected when 
the prosecutor tied his prior references to Hitler to defendant. 
Therefore, we conclude that defendant’s objection was directed to 
the reference to Hitler as well as the statement tying defendant to 
Hitler, and thus we will review the argument based on an objection 
having been made. 


The State further contends that this Court should apply by anal- 
ogy the rule relating to admission of evidence: “* ‘[T]he admission of 
evidence without objection waives prior or subsequent objection to 
the admission of evidence of a similar character.’ ” State v. Hudson, 
331 N.C. 122, 151, 415 S.E.2d 732, 747-48 (1992) (quoting State v. 
Campbell, 296 N.C. 394, 399, 250 S.E.2d 228, 231 (1979)), cert. denied, 
506 U.S. 1055, 122 L. Ed. 2d 136 (1993). In other words, the State 
argues that defendant’s objection that was overruled should be 
waived because defendant did not object to subsequent portions of 
the prosecutor’s argument relating to Adolph Hitler. However, the 
rule relating to the admission of evidence during the trial is not anal- 
ogous to arguments allowed during closing arguments. Whereas it is 
customary to make objections during trial, counsel are more reluc- 
tant to make an objection during the course of closing arguments “for 
fear of incurring jury disfavor.” Jones, 355 N.C. at 129, 558 S.E.2d at 
105. Defendant should not be penalized twice (by the argument being 
allowed and by her proper objection being waived) because counsel 
does not want to incur jury disfavor. Therefore, defendant properly 
objected to the prosecutor’s argument, and no waiver occurred by 
defendant’s failure to object to later references to Hitler. 


Because defendant properly objected to the closing argument, 
this Court must determine if “the trial court abused its discretion 
by failing to sustain the objection.” Jd. at 131, 558 S.E.2d at 106. As 
previously noted, the application of the abuse of discretion stand- 
ard to closing arguments requires this Court to first determine if 
the remarks were improper. Jd. “Next, we determine if the re- 
marks were of such a magnitude that their inclusion prejudiced 
defendant, and thus should have been excluded by the trial court.” 
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Id. Defendant contends that the prosecutor’s argument was im- 
proper. We agree. “[I]mproper remarks include statements of per- 
sonal opinion, personal conclusions, name-calling, and references 
to events and circumstances outside the evidence, such as the infa- 
mous acts of others.” Id. 


Defendant contends that the prosecutor made this argument to 
compare her and the Crips to Hitler and the Nazis. However, at the 
conclusion of the argument, the prosecutor's reasoning for this argu- 
ment appears to be different. “Ladies and gentlemen of the jury, go 
back there and act with resolve. Go back there. Do like Winston 
Churchill when he stood up to Hitler. Do it like that. Stand up to evil. 
Go back there and find this person guilty of every single charge on 
that indictment.” Thus, the purpose of the argument appears to be to 
get the jury to “stand up to evil” like Winston Churchill did to Hitler 
rather than to appease evil like Neville Chamberlain did. 


While this Court in Jones statecl that arguments “premised on 
matters outside the record” during closing arguments are inappropri- 
ate, id. at 1385, 558 S.E.2d at 108, we do not completely restrict clos- 
ing arguments to matters that are only within the province of the 
record, to the exclusion of any historical references. However, 
despite the de facto historical nature of any past event, this Court will 
not allow such arguments designed to inflame the jury, either directly 
or indirectly, by making inappropriate comparisons or analogies. In 
this case, even if the prosecutor's argument about Neville 
Chamberlain and Adolph Hitler and Winston Churchill was to illus- 
trate appeasement, using Hitler as the basis for the example has 
the inherent potential to inflame and to invoke passion in the jury, 
particularly when defendant is compared to Hitler in the context of 
being evil. We conclude that the prosecutor’s argument in this case 
was improper. 


Now we must “determine if the remarks were of such a magni- 
tude that their inclusion prejudiced defendant, and thus should have 
been excluded by the trial court.” Jd. at 131, 558 S.E.2d at 106. 
Although the prosecutor’s argument was improper, given the over- 
whelming evidence of defendant’s guilt, it can hardly be said that the 
prosecutor’s remarks “were of such magnitude that their inclusion 
prejudiced defendant.” See id. In fact, this argument, coming when it 
did after two proper arguments by the district attorney and an assist- 
ant district attorney, most likely had little, if any, impact on the jurors’ 
decision on the issue of guilt or innocence. Finally, in viewing the 
argument in its totality, it appears far more incomprehensible and dis- 
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jointed than powerful and persuasive. Thus, we must conclude 
that, although improper, the necessary showing of prejudice was 
not met. 


[18] Next, defendant argues that the prosecutor made improper 
statements during closing arguments in the sentencing phase. 
Defendant failed to make any objections, so this Court must deter- 
mine if the prosecutor’s arguments were “so grossly improper that 
the trial court erred in failing to intervene ex mero motu.” Barden, 
356 N.C. at 358, 572 S.E.2d at 135. 


Defendant points to seven portions of the prosecutor’s closing 
argument during the sentencing phase that defendant contends were 
so grossly improper as to require intervention by the trial court. 
Specifically, defendant argues that the prosecutor tried to prejudice 
the jury by referring to the jury’s “solemn” duty to the victims to do 
justice and by referring to the jurors confronting the victims in the 
“hereafter.” Contrary to defendant’s contention and having reviewed 
the argument in context, we conclude that the prosecutor did not 
imply that the jury’s duty was to sentence defendant to death under 
God's law. This Court has disapproved of contentions that state law- 
enforcement entities have been ordained by God and that resisting 
those entities is resisting God. Call, 353 N.C. at 419, 545 S.E.2d at 202; 
State v. Cummings, 352 N.C. 600, 628, 536 S.E.2d 36, 56 (2000), cert. 
denied, 532 U.S. 997, 149 L. Ed. 2d 641 (2001). However, in this case, 
the prosecutor neither argued nor implied that law-enforcement en- 
tities were ordained by God. Furthermore, the remarks were not a 
biblical argument, nor were they based improperly on religion. The 
statements constituted a request to “do justice” and a hypothetical 
reference to encountering the victims in the hereafter. While inap- 
propriate, these comments do not merit intervention by the trial 
court ex mero motu. See Call, 353 N.C. at 419. 


Furthermore, in making references to God, the prosecutor chal- 
lenged defendant’s direct testimony in the guilt-phase that she had 
“found God.” The prosecutor’s reference to God was also in response 
to social worker Joan Cynthia Brooks’ testimony about defendant’s 
complaint about her grandmother’s religious emphasis. Defendant 
contends that the prosecutor argued that defendant should be willing 
to die under God’s laws. We disagree. The prosecutor did not suggest 
or imply that the jury should sentence defendant to death under 
God’s laws. The prosecutor’s comments were in direct response to 
defendant’s testimony in the guilt-innocence phase that she had 
“found God” and to the social worker’s testimony in the sentencing 
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phase. See, e¢.g., State v. Robinson, 336 N.C. 78, 129-30, 443 S.E.2d 
306, 332 (1994) (holding that the prosecutor’s argument on drugs 
and race was in response to the defendant’s expert, who testified that 
defendant’s inner-city background was partially responsible for his 
criminal behavior), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 
(1995). 


[19] The prosecutor also argued that. defendant’s mitigating circum- 
stances were excuses for the murders committed and challenged the 
weight of defendant’s mitigating circumstances. Defendant provides 
no support for her contention that the prosecutor “misled the jury 
from the law” by making these statements about defendant’s mitigat- 
ing circumstances. The prosecutor simply contended that the jury 
should not give weight to defendant’s mitigating circumstances. See, 
e.g., id. at 129, 443 S.E.2d at 332 (holding that the prosecutor's 
remark that the defendant’s mitigation evidence constituted an 
“evasion of responsibility” was “directed toward the weight that 
the jury should give to defendant’s evidence”). This Court has repeat- 
edly maintained that “[a] prosecutor is permitted to legitimately belit- 
tle the significance of . . . mitigating circumstances.” State v. 
Haselden, 357 N.C. 1, 20, 577 S.E.2d 594, 606 (2003); accord State v. 
Billings, 348 N.C. 169, 186-87, 500 S.E.2d 423, 433-34 (quoting State v. 
Basden, 339 N.C. 288, 305, 451 S.E.2d 238, 247 (1994), cert. denied, 
515 U.S. 1152, 182 L. Ed. 2d 845 (1995)), cert. denied, 525 U.S. 1005, 
142 L. Ed. 2d 431 (1998). 


[20] In addition, the prosecutor argued to the jury during the sen- 
tencing stage, “You know what was once written about people who 
harm children? ‘And whosoever shal! offend one of these little ones 
that believe in me, it is better that a millstone be tied about his neck 
and he be drowned in the depths of the sea.’ ” Defendant contends 
that this was grossly improper and that the trial court should have 
intervened ex mero motu. However, the prosecutor did not argue that 
the Bible commanded that defendant be put to death. Instead, he 
used the statement in question to respond to defendant’s testimony 
that she did not want her children in the Davis Street environment. 
The prosecutor appears to have used this colloquy to amplify defend- 
ant’s bad parenting and to attempt to eliminate any sympathy the 
defense might try to invoke with the jury because defendant had chil- 
dren. This is evidenced by the prosecutor’s following argument: 


Do not delude yourself, ladies and gentlemen of the jury. 
Counsel will get up here and tell you how pitiful [defendant] is, 
and how by letting her live, she’ll be able to see her children. 
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They'll be able to see—come visit their mother. Ladies and gen- 
tlemen of the jury, the last thing that you ought to think of this 
person as is a mother. That’s the person that put her children out 
of the house for this motley crew. 


This case does not involve the death of a child such that an interpre- 
tation could be drawn from this argument that defendant should die 
because she has harmed her children. Furthermore, the prosecutor 
does not directly or indirectly state that defendant should be exe- 
cuted for these crimes because the Bible says so. Although “[t]his 
Court has strongly cautioned against the use of arguments based on 
religion,” Barden, 356 N.C. at 358, 572 S.E.2d at 135, we hold that the 
prosecutor's arguments in this case were not grossly improper and 
that they do not constitute reversible error by the trial court’s failure 
to intervene ex mero motu. 


As we have observed, this closing argument was made prior to 
our decision in Jones. However, let there be no mistake. It is the 
expressed intention of this Court to make sure all parties stay within 
the proper bounds of the laws and decisions of this Court relating to 
closing argument. The federal courts have consistently restricted 
closing argument, while our state jurisprudence has tended to give 
far greater latitude to counsel. There is a proper balance, and in 
Jones, we took great care to spell out the proper parameters. In this 
case, at one point in his argument, the prosecutor said, “I hope the 
judge doesn’t put me in jail for my language... .” While not inclined 
in this case to go that far, we once again remind counsel for all par- 
ties that improper argument in flagrant disregard of the limits placed 
on closing argument can and must be enforced by the courts. 


[21] Defendant also contends that the trial court erred by allow- 
ing the prosecutor to argue, during closing arguments at the guilt- 
innocence phase of the trial, that defendant failed to call John 
Juarbe, Tameika Douglas, and Francisco Tirado to the stand, which 
thereby impermissibly shifted the burden of proof to defendant to 
prove her case. 


During closing arguments at the guilt-innocence phase of the 
trial, defense counsel stated: 


We didn’t take one or two words out of context. We didn’t 
take a statement here and a statement there and pull a couple 
words out and try to confuse you and not show you the state- 
ment. Heck, we even brought Eric Queen in here, put him on the 
stand and tried to get him to talk to you. He invoked his Fifth 
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Amendment right which is his perfect right to do. End of story. 
We can’t question him any more about that. We brought Darryl 
Tucker in here, put him on the stand and we asked him questions 
and he invoked his Fifth Amendment rights. Can’t ask him ques- 
tions any more. We did—we tried. 


In sum, we've tried to be completely up front with you. We 
tried to let you hear the whole story of what happened in 
this incident. We tried to let you hear it without emotional 
tirades, without smoke in [sic] mirrors. We tried to let you 
have the bare, cold facts and let you decide what happened. It’s 
as simple as that. 


During the prosecutor’s closing argument in rebuttal, the prose- 
cutor responded to this argument by saying: 


Now, the defense wants you to believe that they called in 
Mr. Queen, they called in Mr. Tucker because they were trying 
to show you everything and give you a chance to hear every- 
thing because they want to be real truthful with you and make 
sure you know everything. Well, were there any other defendants 
in this case? 


You've got to wonder, now, let’s see, what was this defend- 
ant’s relationship to those two defendants? Well, when she was 
arrested, law enforcement tells you she comes out of the bed- 
room with Queen. She says in the statement you couldn't sleep 
with somebody in your same set, so she didn’t have a relationship 
with Eric Queen. But she said on the stand, yeah, we were 
boyfriend—no, we weren't boyfriend and girlfriend but we had a 
sexual relationship. She comes out of the back bedroom there— 
by law enforcement, those two were in the back bedroom. She is 
so afraid of him. She is so afraid. She is so afraid she keeps his 
picture right beside her bed. She look like she is scared of any- 
body in that picture? Looks like they are on pretty good terms in 
that picture. Eric Queen—you reckon—you reckon Eric Queen is 
the boyfriend? He is the one that’s caught in the bedroom with 
her when law enforcement catches her. You reckon there would- 
n't be a chance he wouldn't unload on her if he did say anything 
if they put him on the stand? Probably wouldn’t, would he? He’s 
the boyfriend? , 


Now, who else on this chart would this defendant be close to? 
Well, she kept saying what? Couldn’t throw Tucker out. His daddy 
was my O.G. [original gangster], plus he’s fam. He’s fam. Got to let 
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him stay there. Got to send the children away for days. I cannot 
have the children here. I can’t do whatever. Can’t throw out 
Tucker. Finally, she did. When he questioned her, you got to 
leave. Fam, brings him in. You reckon if he says anything, you 
can take that chance putting him on the stand, can’t you, because 
if he says anything, she’s close enough that he’s not likely to hurt 
her, isn’t he? 


So why don’t they put John Juarbe on the stand? Why didn’t 
they call Tameika Douglas? Why didn’t they call Paco [Tirado]? 
She was plenty ready to unload on Paco all the way through 
her testimony. If you put Paco up there, I wonder what he would 
have said. Put Carlos Frink, Carlos Nevills, think about it. The 
defendant chose to call up there the two people that, if they 
said anything, what? Were closest to her. Most unlikely to do 
what? Hurt her. Remember that. Remember that. Because the 
defendant has said to you how truthful she was, how she tried to 
show you everything. 


Defendant first contends that the trial court committed plain 
error in this case by not intervening during this closing argument. 
However, this Court has stated that plain error review is appropriate 
only “when the issue involves either errors in the trial judge’s instruc- 
tions to the jury or rulings on the admissibility of evidence.” State v. 
Cummings, 346 N.C. 291, 314, 488 S.E.2d 550, 563 (1997), cert. 
denied, 522 U.S. 1092, 1389 L. Ed. 2d 873 (1998). “Since defendant 
failed to object to these allegedly improper statements during the 
closing arguments, [she] ‘must demonstrate that the prosecutor’s 
closing arguments amounted to gross impropriety.’ ” State v. May, 
304 N.C. 172, 178, 552 S.E.2d 151, 155 (2001) (quoting State v. Rouse, 
339 N.C. 59, 91, 451 S.E.2d 5438, 560 (1994), cert. denied, 516 U.S. 832, 
133 L. Ed. 2d 60 (1995)), cert. denied, 535 U.S. 1060, 152 L. Ed. 2d 830 
(2002). “ “To establish such an abuse, defendant must show the pros- 
ecutor’s comments so infected the trial with unfairness that it ren- 
dered the conviction fundamentally unfair.’ ” Hyde, 352 N.C. at 56, 530 
S.E.2d at 294 (quoting State v. Robinson, 346 N.C. 586, 607, 488 
S.E.2d 174, 187 (1997)). Furthermore, “ ‘[t]rial counsel is allowed 
wide latitude in argument to the jury and may argue all of the evi- 
dence which has been presented as well as reasonable inferences 
which arise therefrom.’” /d. (quoting State v. Guevara, 349 N.C. 
243, 257, 506 S.E.2d 711, 721 (1998), cert. denied, 526 U.S. 1133, 143 
L. Ed. 2d 10138 (1999)). 
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Also, “[w]hile a prosecutor may not comment on the failure of the 
accused te testify, he may ‘comment on a defendant’s failure to pro- 
duce witnesses or exculpatory evidence to contradict or refute evi- 
dence presented by the State.’ ” State v. Skeels, 346 N.C. 147, 153, 484 
S.E.2d 390, 393 (1997) (quoting State v. Reid, 334 N.C. 551, 555, 434 
S.E.2d 193, 196 (1993)); see also State v. Ward, 354 N.C. 231, 261-62, 
555 S.E.2d 251, 271 (2001); State v. Fletcher, 348 N.C. 292, 322, 500 
S.E.2d 668, 685 (1998), cert. denied, 525 U.S. 1180, 143 L. Ed. 2d 1138 
(1999); State v. Morston, 336 N.C. 381, 406, 445 S.E.2d 1, 15 (1994). 
“The jury, in weighing the credibility of the evidence offered by the 
State[] may consider the fact that it is uncontradicted ... or unre- 
butted by evidence available to defendant.’ ” State v. Tilley, 292 N.C. 
132, 143, 232 S.E.2d 433, 441 (1977) (quoting State v. Bryant, 236 N.C. 
745, 747, 73 S.E.2d 791, 792 (1953)) (third alteration in original). 


In the present case, we conclude that the prosecutor was merely 
arguing that defendant had witnesses available who could have 
offered exculpatory evidence but that defendant had refused to call 
those witnesses. Furthermore, we conclude that the prosecutor was 
also responding to defendant’s assertion in which her attorney said to 
the jury, “We tried to let you hear the whole story of what happened 
in this incident.” Therefore, we hold that the prosecutor’s closing 
argument did not amount to gross impropriety, and thus, the trial 
court did not err by not intervening ex mero motu. 


Defendant raises four additional issues that she concedes have 
been previously decided contrary to her position by this Court: (1) 
the trial court erred in allowing death qualification of the jury; (2) the 
N.C.G.S. § 15A-2000 (e)(9) aggravating circumstance that a murder is 
“especially heinous, atrocious, or cruel” is unconstitutionally vague 
and overbroad; (3) the trial court erred by instructing the jury during 
the capital sentencing proceeding that the answers to Issues One, 
Three, and Four on the “Issues and Recommendation as to 
Punishment” form for each case must be unanimous; (4) the trial 
court erred by failing to change the wording of Issue Three on the 
“Issues and Recommendation as to Punishment” form for each case 
to avoid a recommendation of death if the jury found the aggravating 
and mitigating circumstances to be of equal weight and value. 


Defendant raises these issues in order to urge this Court to reex- 
amine its prior holdings with regard to these issues. We have consid- 
ered defendant’s arguments, and we find no compelling reason to 
reverse our prior holdings. Therefore, the assignments of error 
presented under these issues are overruled. 
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[22] Having found no prejudicial error in defendant’s trial or capital 
sentencing proceeding, we must now review and decide three issues: 
(1) whether the record supports “the jury’s findings of any aggravat- 
ing circumstance or circumstances upon which the sentencing court 
based its sentence of death”; (2) whether “the sentence of death was 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor”; or (3) whether “the sentence of death is excessive or 
disproportionate to the penalty imposed in similar cases, considering 
both the crime and the defendant.” N.C.G.S. § 15A-2000(d)(2). If this 
Court finds the existence of one of these factors, “[t]he sentence of 
death shall be overturned and a sentence of life imprisonment 
imposed in lieu thereof.” /d. 


After a thorough review of the record, transcript, briefs, and oral 
arguments, we hold that the record provides ample support for the 
jury’s finding of all four aggravating circumstances submitted as to 
each murder: (1) the murder was committed while defendant was 
engaged in the commission of a first-degree kidnapping, N.C.G.S. 
§ 15A-2000(e)(5); (2) the murder was committed for pecuniary gain, 
N.C.G.S. § 15A-2000(e)(6); (3) the murder was especially heinous, 
atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9); and (4) the murders for 
which defendant was convicted were part of a course of conduct in 
which defendant engaged and which included the commission by 
defendant of other crimes of violence against other persons, N.C.G.S. 
§ 15A-2000(e)(11). We also conclude that nothing in the record sug- 
gests that defendant’s death sentence was imposed under the influ- 
ence of passion, prejudice, or any other arbitrary factor. 


We now turn to our final statutory duty of proportionality review. 
In conducting our proportionality review, we consider “whether the 
sentence of death in the present case is excessive or disproportion- 
ate to the penalty imposed in similar cases considering both the 
crime and the defendant.” State v. Williams, 308 N.C. 47, 79, 301 
S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1983). 
“(I]t is proper to compare the present case with other cases in which 
this Court has concluded that the death penalty was disproportion- 
ate.” State v. Williams, 355 N.C. 501, 590, 565 S.E.2d 609, 660 (2002), 
cert. denied, —— U.S. —-, 154 L. Ed. 2d 808 (2003). This Court has 
found a death sentence disproportionate in eight cases. State v. 
Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); State v. Benson, 323 
N.C. 318, 372 S.E.2d 517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 
653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), over- 
ruled on other grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 
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396, cert. denied, 522 U.S. 900, 1389 L. Ed. 2d 177 (1997), and by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 373; State v. Young, 312 N.C. 
669, 325 $.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 
(1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); State 
v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


We conclude that this case is not substantially similar to any of 
the cases in which this Court has found the death sentence dispro- 
portionate. Defendant was convicted of two counts of first-degree 
murder both on the basis of premeditation and deliberation and 
under the felony murder rule with two underlying felonies—kidnap- 
ping and robbery with a firearm. This Court has recognized that “a 
finding of premeditation and deliberation indicates ‘a more calcu- 
lated and cold-blooded crime.’ ” State v. Harris, 338 N.C. 129, 161, 
449 §.E.2d 371, 387 (1994) (quoting State v. Lee, 335 N.C. 244, 297, 439 
S.E.2d 547, 575, cert. denied, 513 U.S. 891, 180 L. Ed. 2d 162 (1994)), 
cert. denied, 514 U.S. 1100, 131 L. Ed. 2d 752 (1995). Additionally, the 
largest number of aggravating circumstances found by the juries in 
the cases held disproportionate was two. However, in the case at bar, 
the jury found the existence of four aggravating circumstances. 


The facts in the case at bar are similar, if not more egregious than 
the facts in State v. Call, 353 N.C. 400, 545 S.E.2d 190. In Call, defend- 
ant lured one murder victim into a remote cornfield and killed the vic- 
tim by hitting him in the head with a shovel and a tire iron. Defendant 
assaulted another victim by hitting him in the head with an aluminum 
bat and leaving him in the field all night. In the case at bar, both of the 
victims were violently kidnapped and were forced to ride in the trunk 
of their car, listening to plans to kill them. One of the two murder vic- 
tims watched as her friend was fatally shot in her presence. The other 
begged to be shot versus having her throat cut before she was shot in 
the head. The surviving victim was kidnapped at gunpoint. She was 
thereafter robbed and was forced to get into the trunk of her car. She 
was in the trunk when gang members gathered around the car and 
discussed what to do with her. Deferidant and three others drove her 
to a remote area, where defendant shot her multiple times and then 
left her in a field to die. All three victims in this case endured an 
extended period of terror. 


This Court in Call found defendant’s death sentence proportion- 
ate where the jury found the same four aggravating circumstances as 
in this case: (1) the murders were committed while defendant was en- 
gaged in the commission of a kidnapping, N.C.G.S. § 15A-2000(e)(5); 
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(2) the murders were committed for pecuniary gain, N.C.G.S. 
§ 15A-2000(e)(6); (3) the murders were especially heinous, atrocious, 
or cruel, N.C.G.S. § 15A-2000(e)(9); and (4) the murder was part of a 
course of conduct in which defendant engaged and which included 
the commission by defendant of other crimes of violence against 
another person or persons, N.C.G.S. § 15A-2000(e)(11). See zd. 


Accordingly, after reviewing the facts of this case and the treat- 
ment of other similar cases, we find the death sentence in this case to 
be proportionate. 


NO ERROR. 


Justice BRADY did not participate in the consideration or 
decision of this case. 


STATE OF NORTH CAROLINA v. HENRY BERNARD SPIVEY, JR. 


No. 299A02 
(Filed May 2 2003) 


Constitutional Law— speedy trial—Barker factors balanced— 
no violation 


A first-degree murder defendant’s right to a speedy trial was 
not violated by a delay of four and one-half years after his arrest 
when the Barker v. Wingo factors were balanced. The delay is 
long enough to trigger examination of the other factors; the delay 
was caused by neutral factors, including the number of pending 
first-degree murder cases; defendant failed to carry his burden of 
showing neglect or willfulness the State; defendant’s assertion of 
the right to a speedy trial does not alone entitle him to relief, even 
assuming that his pro se speedy trial request while he was repre- 
sented by counsel was proper; and defendant did not show that 
his defense was impaired by the delay. He ultimately pled guilty 
to second-degree murder rather than risk rejection of his self- 
defense contention and face the death penalty. 


Justice BRADY dissenting. 


Justice ORR joins in this dissenting opinion. 


IN THE SUPREME COURT 115 


STATE v. SPIVEY 
[357 N.C. 114 (2003)] 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 189, 563 S.E.2d 
12 (2002), affirming an order denying defendant’s motion to dismiss 
for lack of a speedy trial entered in open court on 26 April 1999 and 
reduced to writing on 24 June 1999 entered by Judge Jack A. 
Thompson and a final judgment entered 3 May 1999 by Judge James 
R. Vosburgh in Superior Court, Robeson County. Heard in the 
Supreme Court 11 March 2003. 


Roy Cooper, Attorney General, by Robert C. Montgomery, 
Assistant Attorney General, for the State. 7 


William L. Davis, III, for defendant-appellant. 


American Civil Liberties Union of North Carolina Legal 
Foundation, Inc., by Seth H. Jaffe, amicus curiae. 


WAINWRIGHT, Justice. 


On 18 October 1994, Henry Bernard Spivey, Jr. (defendant), was 
arrested for the murder of Jermaine Morris. The record reveals that 
on 17 October 1994, the previous day, officers were dispatched to a 
housing project in Lumberton, North Carolina, where they found 
Morris dead from numerous gunshot wounds. An autopsy showed 
Morris had been shot eleven times, mostly in the chest and stomach. 
It appears that defendant turned himself in and told authorities that 
he shot Morris. 


On the day of the murder, defendant and Morris had a conflict 
over a woman named Samantha Fields, and defendant began shoot- 
ing Morris when Morris struck him. Nathaniel Spivey, defendant’s 
thirteen-year-old brother, also joined in shooting Morris. Nathaniel 
was charged as a juvenile but was bound over to superior court for 
trial as an adult. He pled guilty to second-degree murder and received 
a minimum sentence of 135 months’ to a maximum sentence of 171 
months’ imprisonment. 


On 27 November 1995, while represented by counsel, defendant 
filed a handwritten, pro se “Motion Reque[s]ting a Prompt and 
Speedy Trial.” In his pro se motion, defendant stated: “[t]hat as of 
this date and on, defendant objects to any and all (including those 
acquiescued [sic] to by the Court Appointed Counsel) continuance’s 
[sic].” Nearly twenty-one months later, on 8 August 1997, defendant's 
court-appointed attorneys filed a motion to dismiss for lack of a 
speedy trial. 
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Defendant’s motion to dismiss for lack of a speedy trial was ini- 
tially heard before the Honorable Gregory Weeks on 29 April 1998. 
The trial court heard arguments from counsel and then instructed the 
parties that it needed further briefs and documentation from the 
court records and continued the hearing to a later date. 


A second hearing was held on defendant’s motion to dismiss for 
lack of a speedy trial before the Honorable Jack Thompson on 26 
April 1999. At this hearing, the State stipulated that defendant had 
been in jail since 18 October 1994 (approximately four and one-half 
years). The State further stipulated to statements made by two poten- 
tial witnesses. The State informed the trial court that one of the wit- 
nesses, Fred Smith, was incarcerated in the Department of Cor- 
rection. The State informed the trial court that the other witness, 
Samantha Fields, had changed addresses two or three times but that 
the State was in the process of trying to find her. In addition, pur- 
suant to Judge Weeks’ order, the State presented to the court docu- 
mentation of murder cases tried between defendant’s indictment and 
19 April 1999. The State then provided defendant with a copy of this 
list and copies of the judgments. Following the hearings before the 
Honorable Gregory Weeks and the Honorable Jack Thompson, Judge 
Thompson announced in open court on 26 April 1999 that he was 
denying defendant’s motion to dismiss for lack of a speedy trial on 
the grounds that there was not a sufficient showing by the defendant 
that his rights to a speedy trial were denied. Judge Thompson’s deci- 
sion is later reflected in a written order filed on 24 June 1999. 


Defendant’s case was subsequently called for trial on 3 May 
1999. Defendant tendered a plea of guilty to second-degree murder. 
During a plea colloquy with the trial court, defendant acknowl- 
edged understanding that, by pleading guilty, he was giving up his 
constitutional rights relating to trial by jury. The plea was pursu- 
ant to a plea arrangement providing that defendant would be 
sentenced to a prison term of a minimum of 135 months’ to a maxi- 
mum of 171 months’ imprisonment and that defendant was 
“reserv[ing] the right to appeal the denial of his motion to dismiss 
for lack of a speedy trial.” 


On 6 May 1999, defendant filed notice of appeal to the Court of 
Appeals. In an opinion filed 7 May 2002, the Court of Appeals granted 
certiorari to review the trial court’s denial of defendant’s motion to 
dismiss for lack of a speedy trial. State v. Spivey, 150 N.C. App. 189, 
189-90, 563 S.E.2d 12, 12 (2002). Upon review, the majority in the 
Court of Appeals concluded that State v. Hammonds, 141 N.C. App. 
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152, 541 S.E.2d 166 (2000), aff'd per curiam, 354 N.C. 3538, 554 S.E.2d 
645 (2001), cert. denied, 536 U.S. 907, 153 L. Ed. 2d 184 (2002) was 
controlling. Spivey, 150 N.C. App. at 190, 563 S.E.2d at 12. 
Hammonds and the present case originated in Robeson County. Id. 
at 191, 563 S.E.2d at 13. The Court of Appeals noted that “[i]n 
Hammonds, the defendant argued that the trial court erred by deny- 
ing his motion to dismiss where there was a pretrial delay of four and 
one-half years.” /d. at 190, 563 S.E.2d at 12. In the present case, the 
Court of Appeals further quoted the following language from 
Hammonds: 


“Defendant argues that the delay between his arrest and trial 
was caused in part by the State’s ‘laggard performance.’ The 
record, however, reveals that the local docket was congested 
with capital cases. The trial court described it as ‘chopped the 
block [sic] with capital cases. They’re trying two at a time and 
just one right after the other, and there are only so many that can 
be tried.’ ‘Our courts have consistently recognized congestion of 
criminal court dockets as a valid justification for delay.’ State v. 
Hughes, 54 N.C. App. 117, 119, 282 S.E.2d 504, 506 (1981) (cita- 
tions omitted) (finding defendant failed to meet his burden 
where delay was result of backlog of cases). Indeed, ‘[b]oth 
crowded dockets and lack of judges or lawyers, and other fac- 
tors, make some delays inevitable.’ State v. Brown, 282 N.C. 117, 
124, 191 S.E.2d 659, 664 (1972) (citation omitted). Accordingly, in 
assessing defendant's speedy trial claim, we see no indication 
that court resources were either negligently or purposefully 
underutilized.” 


Spivey, 150 N.C. App. at 190, 563 S.E.2d at 12-13 (quoting 
Hammonds, 141 N.C. App. at 160-61, 541 S.E.2d at 173) (alterations 
in original). 


The Court of Appeals held that “[t]he State in this case made a 
showing[,}] as it did in Hammonds, that the dockets were clogged 
with murder cases and this caused an unavoidable backlog of cases.” 
Id. at 191, 563 S.E.2d at 13. The dissenting judge concluded that the 
trial court abused its discretion in denying defendant’s motion to dis- 
miss for lack of a speedy trial. Jd. (Timmons-Goodson, J., dissenting). 
For the reasons discussed herein, we affirm the majority decision of 
the Court of Appeals. 


The sole issue in this case is whether the Court of Appeals cor- 
rectly affirmed the trial court’s denial of defendant’s motion to dis- 
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miss for lack of a speedy trial. Defendant argues that, because over 
four and one-half years elapsed between his arrest and trial, he was 
denied his constitutional right to a speedy trial. 


This Court has stated: 


The right to a speedy trial is different from other constitu- 
tional rights in that, among other things, deprivation of a speedy 
trial does not per se prejudice the ability of the accused to defend 
himself; it is impossible to determine precisely when the right has 
been denied; it cannot be said precisely how long a delay is too 
long; there is no fixed point when the accused is put to a choice 
of either exercising or waiving his right to a speedy trial; and dis- 
missal of the charges is the only possible remedy for denial of the 
right to a speedy trial. 


State v. McKoy, 294 N.C. 134, 140, 240 S.E.2d 383, 388 (1978). 


In Barker v. Wingo, the United States Supreme Court identified 
four factors that “courts should assess in determining whether a par- 
ticular defendant has been deprived of his right” to a speedy trial 
under the federal Constitution. 407 U.S. 514, 530, 33 L. Ed. 2d 101, 117 
(1972). These factors are: (i) the length of delay, (ii) the reason for 
delay, (iii) the defendant’s assertion of his right to a speedy trial, and 
(iv) whether the defendant suffered prejudice as a result of the delay. 
Id.; see also State v. Flowers, 347 N.C. 1, 27, 489 S.E.2d 391, 406 
(1997), cert. denied, 522 U.S. 1135, 140 L. Ed. 2d 150 (1998). “We fol- 
low the same analysis when reviewing such claims under Article I, 
Section 18 of the North Carolina Constitution.” State v. Grooms, 353 
N.C. 50, 62, 540 S.E.2d 713, 721 (2000), cert. denied, 534 U.S. 838, 151 
L. Ed. 2d 54 (2001). 


This Court must consider the factors in light of the balancing test 
set out by the United States Supreme Court as follows: 


We regard none of the four factors identified above as either 
a necessary or sufficient condition to the finding of a deprivation 
of the right of speedy trial. Rather, they are related factors and 
must be considered together with such other circumstances as 
may be relevant. In sum, these factors have no talismanic quali- 
ties; courts must still engage in a difficult and sensitive balancing 
process. But, because we are dealing with a fundamental right of 
the accused, this process must be carried out with full recogni- 
tion that the accused’s interest in a speedy trial is specifically 
affirmed in the constitution. 
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Barker, 407 U.S. at 533, 33 L. Ed. 2d at 118-19. With these principles 
in mind, we now balance the four factors based on the evidence in 
this case. 


First, the length of the delay is not per se determinative of 
whether defendant has been deprived of his right to a speedy trial. 
See State v. Webster, 337 N.C. 674, 678, 447 S.E.2d 349, 351 (1994). 
The United States Supreme Court has noted that “lower courts have 
generally found postaccusation delay ‘presumptively prejudicial’ at 
least as it approaches one year.” Doggett v. United States, 505 U.S. 
647, 652 n.1, 120 L. Ed. 2d 520, 528 n.1 (1992). However, “ ‘presump- 
tive prejudice’ does not necessarily indicate a statistical probabil- 
ity of prejudice; it simply marks the point at which courts deem 
the delay unreasonable enough to trigger the Barker inquiry.” Jd. In 
this case, the length of delay was approximately four and one- 
half years, which is clearly enough to trigger examination of the 
other factors. 


Second, defendant has the burden of showing that the delay was 
caused by the neglect or willfulness of the prosecution. See Webster, 
337 N.C. at 679, 447 S.E.2d at 351. Only after the defendant has car- 
ried his burden of proof by offering prima facie evidence showing 
that the delay was caused by the neglect or willfulness of the prose- 
cution must the State offer evidence fully explaining the reasons for 
the delay and sufficient to rebut the prima facie evidence. McKoy, 
294 N.C. at 148, 240 S.E.2d at 390. This Court has stated: 


The constitutional guarantee does not outlaw good-faith delays 
which are reasonably necessary for the State to prepare and 
present its case. ... Neither a defendant nor the State can be pro- 
tected from prejudice which is an incident of ordinary or reason- 
ably necessary delay. The proscription is against purposeful or 
oppressive delays and those which the prosecution could have 
avoided by reasonable effort. 


State v. Johnson, 275 N.C. 264, 273, 167 S.E.2d 274, 280 (1969) (cita- 
tions omitted). 


In the present case, the record does not reveal that the delay 
resulted from willful misconduct by the State. To the contrary, the 
record shows numerous causes for the delay. This case, like 
Hammonds, originated in Robeson County during a substantially 
similar time frame. The State made a showing in this case, as it did in 
Hammonds, that the dockets were clogged with murder cases. In 
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fact, Hammonds was one of the cases tried in Robeson County dur- 
ing defendant’s pretrial incarceration. 


The State, in explaining the delay in the present case, made the 
following showing: Seventy-three first-degree murder cases were 
pending in Robeson County when defendant was indicted. These 
seventy-three first-degree murder cases were also pending when the 
district attorney took office on 1 November 1994. Of these seventy- 
three first-degree murder cases, only five, including defendant's case, 
had not been disposed of by 29 April 1998. Four of these five remain- 
ing cases predate defendant’s case. The district attorney has dealt 
with the cases in chronological order, beginning with the oldest. 
Defendant’s case was tried based on this policy. In 1995, the double 
homicide trial of defendant John Clark, Jr. was held, and the sen- 
tencing phase of that trial lasted for thirteen to seventeen weeks. 
During the pendency of defendant’s case, numerous capital murder 
trials were held in Robeson County including the trial of Daniel Andre 
Greene, who was the defendant in the highly publicized capital mur- 
der case involving the death of Michael Jordan’s father, and which 
case was designated “exceptional.” During one point in defendant’s 
pretrial incarceration, there were only two courtrooms available in 
Robeson County because of courthouse renovation, and the Clark 
and Greene cases were held in these courtrooms. Greene's trial began 
in November 1995, and the sentencing proceeding in that case con- 
cluded approximately nine weeks into 1996. In 1996, the Robeson 
County district attorney’s office tried fifteen first-degree murder 
cases, thirteen of which were tried capitally and all fifteen of which 
went to juries for a verdict. In 1997, the district attorney’s office pros- 
ecuted twelve first-degree murder cases, and all twelve went to juries 
for a verdict. In 1997, the district attorney’s office tried sixty-seven 
felony jury trials and twenty-three or twenty-four misdemeanor Jury 
trials. From 1 July 1997 through 31 March 1998, a total of twenty-nine 
homicide cases were disposed of by the district attorney’s office. 
Defendant's counsel was involved during the pendency of defendant's 
case in a number of murder cases that predated defendant’s. Ninety- 
three murder cases in Robeson County were disposed of while 
defendant’s case was pending. Accordingly, the delay in the present 
case is not particularly a matter of court congestion. The delay 
resulted from a combination of the circumstances cited above. See 
Brown, 282 N.C. at 124, 191 S.E.2d at 664 (holding that “crowded 
dockets and lack of judges or lawyers, and other factors, make some 
delays inevitable”). 
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This Court has also recognized “that there may be selectivity in 
prosecutions and that the exercise of this prosecutorial prerogative 
does not reach constitutional proportion unless there be a showing 
that the selection was deliberately based upon ‘an unjustifiable stand- 
ard such as race, religion, or other arbitrary classification.’ ” State v. 
Cherry, 298 N.C. 86, 103, 257 S.E.2d 551, 562 (1979) (quoting Oyler v. 
Boles, 368 U.S. 448, 456, 7 L. Ed. 2d 446, 453 (1962)), cert. denied, 446 
U.S. 941, 64 L. Ed. 2d 796 (1980). In the present case, defendant has 
failed to show that the State, by trying some murder cases that may 
have postdated defendant’s, made these selections based on some 
unjustifiable standard. The complexities of a capital trial versus the 
disposal of noncapital trials and pleas justify the disposition of some 
noncapital cases before capital cases. Defendant has failed to present 
any evidence that the delay was caused by the State’s neglect or will- 
fulness, and we see no indication that court resources were either 
negligently or purposefully underutilized. Indeed, defendant relies 
solely on the length of delay and ignores the balancing of other fac- 
tors. In light of these reasons, we conclude that the delay was caused 
by neutral factors and that defendant failed to carry his burden to 
show delay caused by the State’s neglect or willfulness. 


Third, defendant’s pro se assertion of his right to a speedy trial is 
not determinative of whether he was denied the right. When defend- 
ant filed his pro se motion for a speedy trial on 27 November 1995, he 
was represented by counsel. Although defendant’s pro se motion was 
filed more than a year after his arrest, his assertion of the right to a 
speedy trial was made in violation of the rule that a defendant does 
not have the right to be represented by counsel and to also appear 
pro se. State v. Thomas, 346 N.C. 135, 138, 484 S.E.2d 368, 370 (1997). 
Defendant’s counsel filed a motion for a speedy trial on behalf of 
defendant on 8 August 1997, almost three years after defendant’s 
arrest. This Court has recently held that “[h]aving elected for repre- 
sentation by appointed defense counsel, defendant cannot also file 
motions on his own behalf or attempt to represent himself.” Grooms, 
353 N.C. at 61, 540 S.E.2d at 721. Defendant does not have the right to 
appear both by himself and by counsel. /d.; see also N.C.G.S. § 1-11 
(2001). Assuming arguendo that defendant properly asserted his 
rights through his pro se motion, this assertion of the right, by itself, 
did not entitle him to relief. See Barker, 407 U.S. at 533, 33 L. Ed. 2d 
at 118 (holding that none of the factors alone is sufficient to establish 
a violation and that all must be considered together). 
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Fourth, in considering whether a defendant has been prejudiced 
because of a delay, this Court has noted that a speedy trial serves 
““(i) to prevent oppressive pretrial incarceration; (ii) to minimize 
anxiety and concern of the accused; and (iii) to limit the possibility 
that the defense will be impaired.’ ” Webster, 337 N.C. at 680-81, 447 
S.E.2d at 352 (quoting Barker, 407 U.S. at 532, 33 L. Ed. 2d at 118). 


A defendant must show actual, substantial prejudice. State v. 
Goldman, 311 N.C. 338, 346, 317 S.E.2d 361, 366 (1984) (holding that 
“in the absence of a showing of actual prejudice, . . . our courts 
should consider dismissal in cases of serious crimes with extreme 
caution”). Defendant has failed to show that he suffered significant 
prejudice as a result of the delay. Defendant contends that two mate- 
rial witnesses, Fred Smith and Samantha Fields, could not be located. 
These witnesses were either available or could have been located 
with diligent effort at the time the case was called for trial. 


At the 26 April 1999 hearing, the State informed defendant that 
Fred Smith was incarcerated and available. As for Samantha Fields, 
it is apparent that the State had not been able to find her at the time 
of the 26 April 1999 hearing. However, a subpoena included in the 
appendix to defendant’s brief shows that it was served on Fields on 
30 April 1999. The record shows that, pursuant to the subpoena, 
Fields was interviewed by defendant and was present when defend- 
ant’s case was called for trial on 3 May 1999. Therefore, defendant 
could have proceeded to trial and presented the witnesses if he had 
chosen to do so. It was the State that sought Smith and Fields as pri- 
mary witnesses. Defendant has failed to show that his defense was 
impaired in any way by the delay. 


When the case was called for trial on 3 May 1999, defendant 
tendered a plea of guilty to second-degree murder. After the trial 
court engaged in a plea colloquy with defendant and the State offered 
a factual basis, one of defendant’s attorneys expressed disagree- 
ment with the factual basis, told the trial court that Samantha Fields 
was present, and explained that Fields was giving a version of the 
offense that might raise self-defense as an option for defendant. The 
attorney then explained why defendant had nevertheless decided to 
plead guilty to second-degree murder: “[T]here is the possibility, even 
with the contention there may be a viable self-defense, there is a 
chance that the jury may reject that. So, that’s why we feel it’s in 
our best interest to take the plea that has been offered.” Defendant 
chose to plead guilty to second-degree murder rather than be tried 
before a jury that might find him guilty of first-degree murder, 
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an offense for which the State was seeking the death penalty. 
Defendant chose to avoid that possibility by pleading guilty to a 
lesser included offense. 


After balancing the four factors set forth above, we hold that 
defendant’s constitutional right to a speedy trial has not been vio- 
lated. Accordingly, we affirm the decision of the Court of Appeals. 


AFFIRMED. 


Justice BRADY dissenting. 


In this case, the record reveals that defendant was detained for 
1,659 days from the time he was arrested, on 10 October 1994, until 
his case was disposed of, on 3 May 1999. Because I believe the four- 
and-one-half-year interval was attributable to either the State’s inabil- 
ity or unwillingness to bring the case forward, I adamantly disagree 
with the majority’s underlying conclusion that defendant “has failed 
to present any evidence that the delay was caused by the State’s 
neglect or willfulness.” I also take issue with the majority’s assertion 
that there is “no indication that court resources were either negli- 
gently or purposefully underutilized” in this case. In fact, in my view, 
the evidence presented clearly, if not graphically, illustrates two 
things: (1) that there are long-term, systemic problems in the 
Robeson County courts when it comes to bringing serious criminal 
cases to trial; and (2) that the district attorney’s office in Robeson 
County has contributed to the problem of crowded court dockets 
by failing to prosecute cases, including the one at issue, in a timely 
fashion. As a consequence, I respectfully dissent from the majority’s 
holding that the rights accorded defendant under the speedy trial pro- 
visions of the United States Constitution and the North Carolina 
Constitution were not violated. 


An individual’s right to a speedy trial is among those rights enu- 
merated in the Sixth Amendment to the United States Constitution 
which, in pertinent part, provides as follows: “In all criminal prose- 
cutions, the accused shall enjoy the right to a speedy and public 
trial... .” U.S. Const. amend VI. This guarantee was deemed to be 
“one of the most basic rights preserved by our Constitution,” Klopfer 
v. North Carolina, 386 U.S. 213, 226, 18 L. Ed. 2d 1, 9 (1967), and was 
made applicable to the states, through the operation of the Due 
Process Clause of the Fourteenth Amendment, in the Klopfer case, 
id. at 222-26, 18 L. Ed. 2d at 7-9. In Alopfer, the Supreme Court rec- 
ognized the historical significance of “speedy justice,” noting that 
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Western society’s reverence for the concept dated back to the Magna 
Carta of 1215. Id. at 223-24, 18 L. Ed. 2d at 8. At the birth of our 
nation, many of the original thirteen colonies also independently 
established speedy trial safeguards for their respective citizens. 
See id. at 225-26 n.21, 18 L. Ed. 2d at 9 n.21 (Delaware, Maryland, 
Massachusetts, Pennsylvania, and Virginia). Here in North Carolina, 
our state Constitution provides that “[a]ll courts shall be open[] [to] 
every person... without favor, denial, or delay.” N.C. Const. art. I, 
§ 18 (emphasis added). The underlying guarantee was added to the 
state’s Declaration of Rights amid the constitutional revisions of 
1868. See N.C. Const. of 1868, art. I, § 35. Thus, in sum, the right to 
speedy justice has enjoyed a long and revered history, both in North 
Carolina and in our nation as a whole. 


As for the underlying rationale supporting an accused’s right to a 
speedy trial, the United States Supreme Court has held that the right 
is predicated on three objectives: (1) to prevent oppressive pretrial 
incarceration, (2) to lessen the anxiety and concern that accompa- 
nies the stigma of being charged with a criminal offense, and (3) to 
preclude a defendant’s case from being impaired by the dimming 
memories of witnesses and/or the loss of exculpatory evidence. 
Barker v. Wingo, 407 U.S. 514, 532, 33 L. Ed. 2d 101, 118 (1972). In bal- 
ance, the Court in Barker also held that the concerns for the accused 
must be measured against societal interests in a speedy trial, which 
the Court described thusly: (1) the detrimental effects on rehabilita- 
tion caused by delay between arrest and punishment, (2) the cost of 
lengthy pretrial detention, (3) the loss of wages that might have been 
earned by incarcerated breadwinners, (4) the opportunity of suspects 
released on bond to commit other crimes, and (5) the possibility that 
the accused may use a court backlog to negotiate favorable pleas to 
lesser offenses or to otherwise manipulate the system.! Jd. at 519-21, 
33 L. Ed. 2d at 110-12. In an even earlier case, the United States 
Supreme Court articulated the balancing of interests by describing 
the right to a speedy trial as “necessarily relative” because while it 
“secures rights to a defendant[,] [i]t does not preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87, 49 L. Ed. 950, 
954 (1905). Thus, in summary, when examining whether a right to a 


1. In addition to those considerations mentioned by the United States Supreme 
Court, logic commands the recognition of a reciprocal interest for a defendant in pre- 
venting the State from manipulating a pretrial delay to its advantage. One obvious way 
the State could gain advantage through a pretrial delay would be to use the delay—and 
the implied threat to extend it—as a means to induce an incarcerated defendant to 
accept a plea that the State views as favorable. 
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speedy trial has been violated, a court must include an analysis of 
how the circumstances giving rise to the claim adversely affect the 
accused, the administration of justice, or both. 


As a means to determine whether an accused has been improp- 
erly denied prompt justice, the Court in Barker adopted a four-part 
balancing test originally proposed by Justice Brennan in his concur- 
ring opinion in Dickey v. Florida, 398 U.S. 30, 40, 26 L. Ed. 2d 26, 33 
(1970) (Brennan, J., concurring). The four factors to consider are 
these: (1) the length of delay (between arrest and trial), (2) the rea- 
son for the delay, (3) the defendant’s assertion of his right to a speedy 
trial, and (4) prejudice to the defendant resulting from the delay. 
Barker, 407 U.S. at 530-32, 33 L. Ed. 2d at 116-18. North Carolina has 
adopted the Barker test for speedy trial claims, whether they arise 
under the Sixth Amendment of the United States Constitution, or 
under Article I, Section 18 of our state Constitution. See, e.g., State v. 
Flowers, 347 N.C. 1, 489 S.E.2d 391 (1997), cert. denied, 522 U.S. 1135, 
140 L. Ed. 2d 150 (1998); State v. Hammonds, 141 N.C. App. 152, 541 
S.E.2d 166 (2000), aff'd per curiam, 354 N.C. 353, 554 S.E.2d 645 
(2001), and cert. denied, 536 U.S. 907, 153 L. Ed. 2d 184 (2002). 


Since the Barker decision in 1972, state and federal appellate 
courts across the nation have grappled with how to best weigh the 
four factors inherent to the speedy trial balancing test. One question 
that has proved especially troublesome is determining how long the 
delay must endure before the delay itself indicates prejudice. Here in 
North Carolina, the Barker test has been utilized in denying defend- 
ants relief under speedy trial claims, even where they were subjected 
to extended periods of pretrial incarceration. This attenuated 
approach to analyzing speedy trial claims is reflected not only by the 
majority in the instant case but in two other recent appellate deci- 
sions that have focused on whether the defendants demonstrated 
that the delay prejudiced their respective cases at trial. For example, 
in Flowers, this Court ultimately concluded that even if the delay did 
cause the defendant to lose access to a prospective witness, the 
defendant failed to show how that the witness’ testimony would have 
altered the outcome of his trial. 347 N.C. at 29, 489 S.E.2d at 407. As 
a consequence, the Court held that the defendant was not denied his 
constitutional right to a speedy trial. Jd. Similarly, in Hammonds, a 
case that also arose in Robeson County, the defendant’s speedy trial 
contentions hinged upon whether or not his case was prejudiced by 
the death of an investigator and because two witnesses changed their 
stories during a delay of over four vears. 141 N.C. App. at 163, 541 
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S.E.2d at 175. As for the question of whether the four-plus-year delay 
was per se prejudicial, the Court of Appeals concluded that the 
State’s explanation for the delay—a crowded court docket—was ade- 
quate to overcome the defendant’s allegations that the delay was a 
result of the prosecution’s neglect or willfulness. Jd. at 160, 541 
S.E.2d at 173; see also State v. Johnson, 275 N.C. 264, 269, 167 S.E.2d 
274, 278 (1969) (holding that burden is on the defendant to show that 
the delay was caused by the neglect or willfulness of the prosecu- 
tion); State v. Hughes, 54 N.C. App. 117, 119, 282 S.E.2d 504, 506 
(1981) (holding, in essence, that the defendant cannot show neglect 
or willfulness on the part of the prosecution when the delay is caused 
by a legitimate backlog of cases). 


Thus, to this point, the aforementioned case law establishes 
that a four-plus-year delay from the time of arrest to the time of trial 
does not, in and of itself, prejudice either: (1) a defendant’s three 
speedy trial interests (oppressive incarceration; anxiety, concern, 
and social stigma attached to accusation; and possibility of an 
impaired defense at trial); or (2) societal interests in the proper 
administration of justice (detrimental effects on rehabilitation 
caused by delay between arrest and punishment; the cost of lengthy 
pretrial detention; the possible loss of wages earned by incarcerated 
breadwinners; the opportunity of suspects released on bond to com- 
mit other crimes; and the possibility that the accused may use a court 
backlog to negotiate favorable pleas to lesser offenses or to other- 
wise manipulate the system). 


It is against this backdrop that the instant defendant, who, 
like the defendant in Hammonds endured a four-plus year delay 
between his arrest and trial, argues that he was denied his constitu- 
tional right to a speedy trial. In sum, defendant contends that the 
facts and circumstances underlying his case distinguish it from that 
of the defendant in Hammonds, and as a consequence of those dis- 
tinctions, defendant urges this Court to conclude that a proper ap- 
plication of the Barker test demonstrates prejudice. Support for 
defendant’s argument can be found on two fronts: First, independent 
critical analysis of defendant’s particular circumstances reveals that 
the State’s explanation wholly fails to demonstrate that the elected 
district attorney was not negligent in contributing to the lengthy 
delay; second, such analysis also shows that the extended delay 
prejudiced both defendant’s protected constitutional interests 
and society’s interests in the administration of justice. As a result, I 
would conclude that defendant was improperly denied the right to a 


IN THE SUPREME COURT 127 


STATE v. SPIVEY 
{357 N.C. 114 (2003)] 


speedy trial, as he is guaranteed under the Sixth Amendment to the 
United States Constitution and to the extent the right is similarly 
guaranteed by Section 18 of Article I of the North Carolina 
Constitution. 


The State contends that the facts and circumstances here parallel 
those in Hammonds and urges this Court to use the Hammonds hold- 
ing as a benchmark for the instant case. However, an objective exam- 
ination of the two cases reveals that their apparent similarities boil 
down to just two factual circumstances: (1) each defendant was 
detained for four-plus years between arrest and trial; and (2) in each 
case, the State blamed a busy court docket for the delay. From that 
point, the two cases diverge, in good part because significantly more 
information about the state of the Robeson County courts was 
included in the record of the instant case. In Hammonds, the court 
held that the defendant did not allege that the prosecution willfully 
caused the delay; rather, the court determined that a crowded docket 
was the primary cause for the time lag between arrest and trial. 141 
N.C. App. at 160-61, 541 S.E.2d at 173-74. Under such a scenario, the 
court ultimately concluded that because this Court has acknowl- 
edged that a prosecutor may exercise selectivity in preparing the trial 
calendar, see State v. Cherry, 298 N.C. 86, 1038, 257 S.E.2d 551, 562 
(1979), the prosecutor's scheduling decisions in Hammonds were not 
premised on unconstitutional considerations, such as race, religion, 
or other arbitrary classifications. Hammonds, 141 N.C. App. at 161, 
541 S.E.2d at 174; accord Cherry, 298 N.C. at 103, 257 S.E.2d at 562. 
However, the same conclusion cannot be drawn on the facts at issue 
in the instant case. During oral argument, the State contended that 
ninety-one other homicide cases arose in the jurisdiction during the 
delay period in question and argued that such a crowded docket legit- 
imately prevented prosecutors from bringing the case to trial before 
May of 1999. However, the State was prodded into conceding two 
other key points: (1) that as many as thirty-nine of those cases arose 
after defendant’s arrest, yet were disposed of prior to the resolution 
of defendant’s case; and (2) that only one other defendant among the 
ninety-two was detained longer than defendant. Thus, the district 
attorney’s indifference toward defendant is evidence of precisely the 
type of neglect that reflects a violation of a defendant’s right to a 
speedy trial. The State offered no explanation, beyond a crowded 
court docket, that would justify ignoring defendant’s case—for over 
four and one-half years—while it actively prosecuted numerous 
newer cases. 
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Although I recognize that homicide cases cannot necessarily be 
tried in strict chronological sequence, I remain mindful that there are 
numerous checkpoints within the framework of our state’s criminal 
procedure statutes that, if followed, help to ensure a timely prosecu- 
tion of cases. One such statute carries particular significance in this 
case because it empowered the elected district attorney to calendar 
cases for trial. N.C.G.S. § 7A-49.3(a) (1986) (repealed 2000) (“[T]he 
district attorney shall file with the clerk of superior court a calendar 
of the cases he intends to call for trial at that session... .”). Thus, the 
district attorney was positioned to control the flow of the superior 
court’s trial docket. As a consequence, the district attorney assumes 
the responsibility of tracking the criminal defendants awaiting trial 
within his or her district. While a crowded docket may partially 
explain a longer trial delay for all criminal defendants within a given 
district, it provides no justification for why the instant defendant was 
left warehoused in a local detention facility for four-plus years while 
thirty-nine other homicide detainees, who were arrested subsequent 
to defendant, had their cases disposed of before defendant. 


I note, too, that when district attorneys find themselves in a bind 
over time constraints and crowded court dockets, they have the 
options of: (1) requesting the assignment of additional superior court 
judges, (2) requesting the assignment of one or more of the thirteen 
special superior court judges from the Administrative Office of the 
Courts (AOC), or (3) applying for the assignment of additional dis- 
trict attorneys, see N.C.G.S. § 7A-64(b) (1999) (amended 2000) (in 
subsection (b)(1), a judicial district may request such assistance 
when “[c]riminal cases have accumulated . .. beyond the capacity of 
the district attorney ... to keep the dockets reasonably current”; in 
subsection (b)(2), a judicial district may request such assistance 
when “[t]he overwhelming public interest warrants the use of addi- 
tional resources for the speedy disposition of cases... involving 
[offenses that are] a threat to public safety”) (emphasis added)). 
Moreover, the General Assembly has specifically provided that dis- 
trict attorneys may request the assistance of the Attorney General’s 
special prosecution division to prosecute or assist in the prosecution 
of criminal cases. N.C.G.S. § 114-11.6 (2001). The State offers no evi- 
dence that any of these various options were being pursued during 
the period of defendant’s incarceration. 


It is also apparent that the Robeson County district attorney, the 
appointed public defender, members of the criminal defense bar, and 
even members of the public were keenly aware of the problems 
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stated that “[p]hotographs ‘showing the condition of the body when 
found, its location... , and the surrounding scene at the time... are 
not rendered incompetent by the portrayal of the gruesome events 
which the witness testifies they accurately portray.’” State v. 
Peterson, 337 N.C. 384, 393-94, 446 S.Ih.2d 43, 49 (1994) (quoting State 
v. Elkerson, 304 N.C. 658, 665, 285 S.E.2d 784, 789 (1982)), overruled 
on other grounds by State v. Jackson, 348 N.C. 644, 503 S.E.2d 101 
(1998). Furthermore, “‘[pjhotographs are usually competent to be 
used by a witness to explain or illustrate anything that it is competent 
for him to describe in words.’ ” State v. Watson, 310 N.C. 384, 397, 312 
S.E.2d 448, 457 (1984) (quoting State v. Cutshall, 278 N.C. 334, 347, 
180 S.E.2d 745, 753 (1971)). 


The decision of whether to admit photographs under N.C.G.S. 
§ 8C-1, Rule 403 is “within the sound discretion of the trial court, and 
the trial court’s ruling should not be overturned on appeal unless the 
ruling was ‘manifestly unsupported by reason or [was] so arbitrary 
that it could not have been the result of a reasoned decision.’ ” State 
v. Hyde, 352 N.C. 37, 55, 580 S.E.2d 281, 293 (2000) (quoting State v. 
Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988)), cert. denied, 
531 U.S. 1114, 148 L. Ed. 2d 775 (2001). In the instant case, the trial 
court properly exercised its discretion in admitting exhibit H1. This 
photograph was used to identify this particular victim, and it was 
used during the testimony of Officer Penny Goodwin to illustrate her 
testimony as to what she observed on 17 August 1998. Furthermore, 
the photograph was not so gruesome as to require its inadmissibility, 
and as the trial court found, the presence of the fly on the victim’s 
eyelid did not change this outcome. Thus, applying the above princi- 
ples and the requirements of N.C.G.S. § 8C-1, Rule 403, we conclude 
that the trial court properly admitted this evidence. 


Next, with regard to exhibit H8, defendant argues that this 
photograph should have been helc inadmissible because it was 
duplicative of exhibit H7. We disagree. 


Exhibit H8 is a photograph of Susan Moore's and Tracy Lambert’s 
bodies lying in a field. In admitting exhibit H8 into evidence, the 
trial court found that “while it does duplicate to some degree the 
state’s exhibit H7, . . . H8 gives a different perspective, and the 
court finds it could be probative and valuable to the jury in deter- 
mining... the relative positions of the bodies one to another and the 
relative positions of the bodies to a tree as a point of reference.” 
The trial court also found “that there is nothing unduly prejudicial 
or gory about the picture.” 
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“Repetitive photographs may be introduced, even if they are 
revolting, as long as they are used for illustrative purposes and are 
not aimed solely at prejudicing or arousing the passions of the jury.” 
Peterson, 337 N.C. at 394, 446 S.E.2d at 49. We conclude, as the trial 
court did, that this photograph was not unduly prejudicial or grue- 
some under N.C.G.S. § 8C-1, Rule 403, and furthermore, this photo- 
graph offered a different perspective than that which was offered by 
exhibit H7. Thus, the trial court did not err in admitting exhibit H8 
into evidence. 


[15] Next, defendant argues that the trial court erred in submit- 
ting the aggravating circumstance that the murders were espe- 
cially heinous, atrocious, or cruel. See N.C.G.S. § 15A-2000(e)(9). We 
disagree. 


Whether a trial court properly submitted the (e)(9) aggravat- 
ing circumstance depends on the facts of the case. The capital 
offense must not be merely heinous, atrocious, or cruel; it must 
be especially heinous, atrocious, or cruel. A murder is especially 
heinous, atrocious, or cruel when it is a conscienceless or pitiless 
crime which is unnecessarily torturous to the victim. 


State v. Flippen, 349 N.C. 264, 270, 506 S.E.2d 702, 706 (1998), (cita- 
tions omitted), cert. denied, 526 U.S. 1135, 143 L. Ed. 2d 1015 (1999). 
This Court has 


identified three types of murders that would warrant the submis- 
sion of the [especially heinous, atrocious, or cruel] aggravating 
circumstance. The first type consists of those killings that are 
physically agonizing for the victim or which are in some other 
way dehumanizing. State v. Lloyd, 321 N.C. 301, 319, 364 S.E.2d 
316, 328, sentence vacated on other grounds, 488 U.S. 807, 102 
L. Ed. 2d 18 (1988). The second type includes killings that are less 
violent but involve infliction of psychological torture by leaving 
the victim in his or her “last moments aware of but helpless to 
prevent impending death,” State v. Hamlet, 312 N.C. [162,] 175, 
321 S.E.2d [837,] 846 [(1984)], and thus may be considered “con- 
scienceless, pitiless, or unnecessarily torturous to the victim,” 
State v. Brown, 315 N.C. 40, 65, 337 S.E.2d 808, 826-27 (1985), 
cert. denied, 476 U.S. 1164, 90 L. Ed. 2d 733 (1986), and overruled 
on other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 
373 (1988). The third type includes killings that “demonstrate[] an 
unusual depravity of mind on the part of the defendant beyond 
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that normally present in first-degree murder[s].” Jd. at 65, 337 
S.E.2d at 827. 


Lloyd, 354 N.C. at 122, 552 S.E.2d at 627-28 (citation omitted) (fifth 
and sixth alterations in original). Furthermore, “[i]n determining 
whether the evidence is sufficient to support the trial court’s submis- 
sion of the especially heinous, atrocious, or cruel aggravating cir- 
cumstance, we must consider the evidence ‘in the light most favor- 
able to the State, and the State is entitled to every reasonable 
inference to be drawn therefrom.” Flippen, 349 N.C. at 270, 506 
S.E.2d at 706 (quoting Lloyd, 321 N.C. at 319, 364 S.E.2d at 328). 


Applying the principles above, we conclude that the evidence in 
this case was sufficient to support the submission of the (e)(9) aggra- 
vating circumstance to the jury. The evidence at trial tended to show 
that the two victims were forced into the trunk of their car at gun- 
point while screaming and trying to escape. Then, for about an hour, 
defendant and others drove the car around while the two victims 
cried for help, begged not to be hurt, and asked their abductors what 
was going to be done to them. At some point during the ride, the car 
was stopped, and some of the other gang members took jewelry off 
of the victims at gunpoint. Eventually, the gang arrived at defendant’s 
trailer with the two victims in the trunk. The trunk was opened again, 
and Susan Moore pled for their lives. She asked her abductors: “Well, 
what are you all going to do to us?” “Are you going to kill us?” “We 
don’t know what y’all look like. Just let us go.” One of the gang mem- 
bers then told her, “Shut up, b——,,” and the victims were then locked 
back in the trunk. The gang members then went into defendant’s 
trailer. Finally, the gang returned outside and drove the victims to a 
“dirt road” that was about twenty minutes away from defendant’s 
trailer. The gang pulled the victims out of the trunk. Queen held a 
gun to Tracy Lambert’s head and said, “Well, I’m about to open this 
b——’s third eye.” Lambert started to cry, saying, “Oh, my God, 
Susan. We’re going to die. We’re going to die. I don’t want to die.” 
Queen told Lambert to shut up and then shot her in the head. Moore, 
who was being held with a knife to her throat, begged the gang not to 
cut her in the throat, but to shoot her instead. Subsequently, 
Francisco Tirado shot Moore in the head. 


The victims were subjected to at least an hour and a half of psy- 
chological torture by being trapped in the trunk of a car while plead- 
ing for their lives. The victims were also abducted at gunpoint and 
robbed of jewelry. Furthermore, Susan Moore was forced to witness 
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Tracy Lambert being shot in the head. We thus conclude that the evi- 
dence more than warranted the trial court’s submission of the (e)(9) 
aggravating circumstance to the jury for both murders. This assign- 
ment of error is overruled. 


[16] We turn once again to the all-too-familiar contention by a 
defendant that counsel for the State engaged in improper closing 
arguments. We note that this case was tried prior to our decision in 
State v. Jones, 355 N.C. 117, 558 S.E.2d 97. However, Jones did not 
introduce into the parameters of proper closing argument any new 
requirements, but instead reiterated established principles long artic- 
ulated by the laws of this state and by this Court’s decisions. 


In this case, the State presented three separate arguments to the 
jury at guilt-innocence and at sentencing. In the first two arguments, 
the district attorney and one of his assistants engaged in proper clos- 
ing arguments focusing on the evidence, the law, and the issues 
before the jury. This is a compelling case based upon the evidence 
presented at trial, and it is inconceivable why the third argument 
made by another assistant district attorney was ever made. Little, if 
any, argument was made about the evidence, law, or issues. Instead, 
the argument consisted of a rambling, disjointed personal attack on 
defendant, filled with irrelevant historical references and name- 
calling. Examples of the prosecutor’s name-calling follow: 


Ladies and gentlemen, you mean to tell me three people get shot 
in cold blood by a bunch of no working, no school going, heathen, 
murdering, low-lifes and nobody’s supposed to get emotional? 


... The whole low-life, no working, unemployed group, every 
one of them is just as guilty. 


... Ladies and gentlemen of the jury, you got to learn how to 
recognize evil when you see it... . You got to learn how to stand 
up to evil, ladies and gentlemen of the jury. You have to learn how 
to stand up to evil. 


And that girl and that whole gang of them over there, just like 
this man said, evil, wicked and mean. 
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... You say she’s not evil? You say she’s not evil? You don’t 
think so. Well, ladies and gentlemen of the jury, if you can’t rec- 
ognize evil, you will never recognize it. 


See State v. Smith, 279 N.C. 168, 165-67, 181 S.E.2d 458, 459-60 (1971) 
(reversing defendant’s rape conviction because of the prosecutor's 
“inflammatory and prejudicial” closing argument describing defend- 
ant as “lower than the bone belly of a cur dog”); see also State v. 
Miller, 271 N.C. 646, 659-61, 157 S.E.2d 335, 344-47 (1967) (holding 
that the prosecutor committed reversible error by, inter alia, calling 
defendants “storebreakers” and expressing his opinion that a witness 
was lying). 


Furthermore, large portions of the argument consisted of mat- 
ters that were totally extraneous to the decision being made by the 
jury and that violated several principles of closing argument set out 
previously by this Court. The effect of this argument is to take a 
case that appears rock solid on the evidence and law and that was 
twice ably argued to the jury and bring it perilously close to mandat- 
ing reversal. 


In reviewing this matter, however, we are constrained by the lack 
of objections by the trial attorneys for defendant (there was only one 
objection), the total lack of intervention by the trial judge, the limited 
number of questions presented to this Court on appeal, and defend- 
ant’s failure to properly assign error. 


We now turn to the issues raised by defendant. Our standard of 
review depends on whether there was a timely objection made or 
overruled, or whether no objection was made and defendant con- 
tends that the trial court should have intervened ex mero motu. If 
there is an objection, this Court must determine whether “the 
trial court abused its discretion by failing to sustain the objec- 
tion.” Jones, 355 N.C. at 131, 558 S.E.2d at 106. Application of the 
abuse of discretion standard to closing argument requires this Court 
to first determine if the remarks were improper. Jd. “Next, we deter- 
mine if the remarks were of such a magnitude that their inclusion 
prejudiced defendant, and thus should have been excluded by the 
trial court.” Id. 


When defendant fails to object to an argument, this Court must 
determine if the argument was “so grossly improper that the trial 
court erred in failing to intervene ea: mero motu.” State v. Barden, 
356 N.C. 316, 358, 572 S.E.2d 108, 136 (2002). 
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In other words, the reviewing court must determine whether the 
argument in question strayed far enough from the parameters of 
propriety that the trial court, in order to protect the rights of the 
parties and the sanctity of the proceedings, should have inter- 
vened on its own accord and: (1) precluded other similar remarks 
from the offending attorney; and/or (2) instructed the jury to dis- 
regard the improper comments already made. 


Jones, 355 N.C. at 133, 558 S.E.2d at 107. 


Defendant raises two issues regarding closing arguments, one in 
the guilt-innocence phase and one in the sentencing phase, respec- 
tively. When considering prejudice in a capital case, 


special attention must be focused on the particular stage of the 
trial. Improper argument at the guilt-innocence phase, while war- 
ranting condemnation and potential sanction by the trial court, 
may not be prejudicial where the evidence of defendant’s guilt is 
virtually uncontested. However, at the sentencing proceeding, a 
similar argument may in many instances prove prejudicial by its 
tendency to influence the jury’s decision to recommend life 
imprisonment or death. We also point out that by its very nature, 
the sentencing proceeding of a capital case involves evidence 
specifically geared towards the defendant’s character, past 
behavior, and personal qualities. Therefore, it is certainly appro- 
priate for closing argument at the sentencing hearing to incorpo- 
rate reasonable inferences and conclusions about the defendant 
that are drawn from the evidence presented. However, mere con- 
clusory arguments that are not reasonable—such as name- 
calling—or that are premised on matters outside the record— 
such as comparing defendant’s crime to infamous acts—do not 
qualify and thus cannot be countenanced by this or any other 
court in the state. 


Id. at 134-35, 558 S.E.2d at 108. 


[17] We first address the one portion of the argument to which there 
was an objection. Defendant argues that the trial court erred in fail- 
ing to intervene ex mero motu when the prosecutor’s grossly 
improper argument intended to invoke passion into the jury by com- 
paring defendant to Adolph Hitler. Defendant improperly character- 
izes the argument here, as the trial court does not intervene ex mero 
motu when an objection is made. We reiterate that the proper stand- 
ard of review when an objection is made is whether “the trial court 
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abused its discretion by failing to sustain the objection.” Jd. at 131, 
558 S.E.2d at 106. 


During closing arguments in the guilt-innocence phase, the pros- 
ecutor told the jury: 


Over 50-some years ago, a man from England went to 
Germany to meet a fellow at a place called Berchtesgaden and he 
went over there to sign a peace treaty, and this man had a great 
big enormous picture window. Now, the man from England that 
looked out the window [was] named Neville Chamberlain, when 
he looked out the window, he saw a world of peace. He saw a 
world of harmony. And he signed a little piece of paper, just like 
the one that this defendant tried to pawn off on this district attor- 
ney right here, signed a little piece of paper with that man—that 
other man from Germany that looked out the window. And he 
said we’re at peace. The man from England took a little piece of 
paper, went back home waving it to his folks, We have peace in 
our time. He had no idea that he was talking to a man that, before 
it was over, would be responsible for the deaths of 50 million peo- 
ple on every continent, every sea. He would be responsible for 
the death of over 50 million women and children. He had no idea 
that Adolph Hitler was going to turn out the way he did. 


But, ladies and gentlemen of the jury, oh, he met his match 
later on. Because Neville Chamberlain didn’t remain in office. A 
fellow named Winston Churchill took over. And you know what 
Winston Churchill told the fuhrer? We will fight you on the 
beaches. We will fight you in the air. We will fight you on land. We 
will never surrender. 


And if these people have their way—they got up here politi- 
cal, economic, social and all that stuff, if they have their way, they 
will turn this county—this state and this country into a place of 
chaos. 


[DEFENSE COUNSEL]: Your Honor, we object. 
THE CourRT: Overruled. 


[PROSECUTOR]: That’s what they'll do. Got 12 keys of life. The 
last few of which are money, mac and murder. If they have their 
way—you know that man that looked out that picture window, 
the German one, he wrote a book. He had a little book he wrote 
while he was in prison called “Mein Kampf” and he had a twisted 
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dream too just like these folks right here. And he didn’t, I don’t 
suppose, look evil to Mr. Chamberlain. Mr. Chamberlain’s head 
probably wasn’t screwed on right but Churchill’s head was. 


The State argues that defendant objected only to the portion of the 
prosecutor’s argument that defendant’s gang would “turn this 
county—this state and this country into a place of chaos” and did 
not object to the references to Adolph Hitler. It is apparent that 
defendant followed the prosecutor’s argument and objected when 
the prosecutor tied his prior references to Hitler to defendant. 
Therefore, we conclude that defendant's objection was directed to 
the reference to Hitler as well as the statement tying defendant to 
Hitler, and thus we will review the argument based on an objection 
having been made. 


The State further contends that this Court should apply by anal- 
ogy the rule relating to admission of evidence: “ ‘[T]he admission of 
evidence without objection waives prior or subsequent objection to 
the admission of evidence of a similar character.’ ” State v. Hudson, 
331 N.C. 122, 151, 415 S.E.2d 732, 747-48 (1992) (quoting State v. 
Campbell, 296 N.C. 394, 399, 250 S.E.2d 228, 231 (1979)), cert. denied, 
506 U.S. 1055, 122 L. Ed. 2d 136 (1993). In other words, the State 
argues that defendant's objection that was overruled should be 
waived because defendant did not object to subsequent portions of 
the prosecutor’s argument relating to Adolph Hitler. However, the 
rule relating to the admission of evidence during the trial is not anal- 
ogous to arguments allowed during closing arguments. Whereas it is 
customary to make objections during trial, counsel are more reluc- 
tant to make an objection during the course of closing arguments “for 
fear of incurring jury disfavor.” Jones, 355 N.C. at 129, 558 S.E.2d at 
105. Defendant should not be penalized twice (by the argument being 
allowed and by her proper objection being waived) because counsel 
does not want to incur jury disfavor. Therefore, defendant properly 
objected to the prosecutor’s argument, and no waiver occurred by 
defendant’s failure to object to later references to Hitler. 


Because defendant properly objected to the closing argument, 
this Court must determine if “the trial court abused its discretion 
by failing to sustain the objection.” Jd. at 131, 558 S.E.2d at 106. As 
previously noted, the application of the abuse of discretion stand- 
ard to closing arguments requires this Court to first determine if 
the remarks were improper. Jd. “Next, we determine if the re- 
marks were of such a magnitude that their inclusion prejudiced 
defendant, and thus should have been excluded by the trial court.” 
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Id. Defendant contends that the prosecutor’s argument was im- 
proper. We agree. “[{I]mproper remarks include statements of per- 
sonal opinion, personal conclusions, name-calling, and references 
to events and circumstances outside the evidence, such as the infa- 
mous acts of others.” Jd. 


Defendant contends that the prosecutor made this argument to 
compare her and the Crips to Hitler and the Nazis. However, at the 
conclusion of the argument, the prosecutor’s reasoning for this argu- 
ment appears to be different. “Ladies and gentlemen of the jury, go 
back there and act with resolve. Go back there. Do like Winston 
Churchill when he stood up to Hitler. Do it like that. Stand up to evil. 
Go back there and find this person guilty of every single charge on 
that indictment.” Thus, the purpose of the argument appears to be to 
get the jury to “stand up to evil” like Winston Churchill did to Hitler 
rather than to appease evil like Neville Chamberlain did. 


While this Court in Jones stated that arguments “premised on 
matters outside the record” during closing arguments are inappropri- 
ate, id. at 135, 558 S.E.2d at 108, we do not completely restrict clos- 
ing arguments to matters that are only within the province of the 
record, to the exclusion of any historical references. However, 
despite the de facto historical nature of any past event, this Court will 
not allow such arguments designed to inflame the jury, either directly 
or indirectly, by making inappropriate comparisons or analogies. In 
this case, even if the prosecutor’s argument about Neville 
Chamberlain and Adolph Hitler and Winston Churchill was to illus- 
trate appeasement, using Hitler as the basis for the example has 
the inherent potential to inflame and to invoke passion in the jury, 
particularly when defendant is compared to Hitler in the context of 
being evil. We conclude that the prosecutor’s argument in this case 
was improper. 


Now we must “determine if the remarks were of such a magni- 
tude that their inclusion prejudiced defendant, and thus should have 
been excluded by the trial court.” Jd. at 131, 558 S.E.2d at 106. 
Although the prosecutor’s argument was improper, given the over- 
whelming evidence of defendant’s guilt, it can hardly be said that the 
prosecutor’s remarks “were of such magnitude that their inclusion 
prejudiced defendant.” See id. In fact, this argument, coming when it 
did after two proper arguments by the district attorney and an assist- 
ant district attorney, most likely had little, if any, impact on the jurors’ 
decision on the issue of guilt or innocence. Finally, in viewing the 
argument in its totality, it appears far more incomprehensible and dis- 
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jointed than powerful and persuasive. Thus, we must conclude 
that, although improper, the necessary showing of prejudice was 
not met. 


[18] Next, defendant argues that the prosecutor made improper 
statements during closing arguments in the sentencing phase. 
Defendant failed to make any objections, so this Court must deter- 
mine if the prosecutor’s arguments were “so grossly improper that 
the trial court erred in failing to intervene ex mero motu.” Barden, 
356 N.C. at 358, 572 S.E.2d at 135. 


Defendant points to seven portions of the prosecutor’s closing 
argument during the sentencing phase that defendant contends were 
so grossly improper as to require intervention by the trial court. 
Specifically, defendant argues that the prosecutor tried to prejudice 
the jury by referring to the jury’s “solemn” duty to the victims to do 
justice and by referring to the jurors confronting the victims in the 
“hereafter.” Contrary to defendant’s contention and having reviewed 
the argument in context, we conclude that the prosecutor did not 
imply that the jury’s duty was to sentence defendant to death under 
God’s law. This Court has disapproved of contentions that state law- 
enforcement entities have been ordained by God and that resisting 
those entities is resisting God. Call, 353 N.C. at 419, 545 S.E.2d at 202; 
State v. Cummings, 352 N.C. 600, 628, 536 S.E.2d 36, 56 (2000), cert. 
denied, 532 U.S. 997, 149 L. Ed. 2d 641 (2001). However, in this case, 
the prosecutor neither argued nor implied that law-enforcement en- 
tities were ordained by God. Furthermore, the remarks were not a 
biblical argument, nor were they based improperly on religion. The 
statements constituted a request to “do justice” and a hypothetical 
reference to encountering the victims in the hereafter. While inap- 
propriate, these comments do not merit intervention by the trial 
court ex mero motu. See Call, 353 N.C. at 419. 


Furthermore, in making references to God, the prosecutor chal- 
lenged defendant’s direct testimony in the guilt-phase that she had 
“found God.” The prosecutor’s reference to God was also in response 
to social worker Joan Cynthia Brooks’ testimony about defendant’s 
complaint about her grandmother’s religious emphasis. Defendant 
contends that the prosecutor argued that defendant should be willing 
to die under God’s laws. We disagree. The prosecutor did not suggest 
or imply that the jury should sentence defendant to death under 
God’s laws. The prosecutor's comments were in direct response to 
defendant's testimony in the guilt-innocence phase that she had 
“found God” and to the social worker’s testimony in the sentencing 
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phase. See, e.g., State v. Robinson, 336 N.C. 78, 129-30, 443 S.E.2d 
306, 332 (1994) (holding that the prosecutor’s argument on drugs 
and race was in response to the defendant’s expert, who testified that 
defendant’s inner-city background was partially responsible for his 
criminal behavior), cert. denied, 513 U.S. 1089, 1380 L. Ed. 2d 650 
(1995). 


[19] The prosecutor also argued that defendant’s mitigating circum- 
stances were excuses for the murders committed and challenged the 
weight of defendant’s mitigating circumstances. Defendant provides 
no support for her contention that the prosecutor “misled the jury 
from the law” by making these statements about defendant's mitigat- 
ing circumstances. The prosecutor simply contended that the jury 
should not give weight to defendant’s mitigating circumstances. See, 
e.g., id. at 129, 443 S.E.2d at 332 (holding that the prosecutor’s 
remark that the defendant’s mitigation evidence constituted an 
“evasion of responsibility” was “directed toward the weight that 
the jury should give to defendant’s evidence”). This Court has repeat- 
edly maintained that “[a] prosecutor is permitted to legitimately belit- 
tle the significance of . . . mitigating circumstances.” State v. 
Haselden, 357 N.C. 1, 20, 577 S.E.2d 594, 606 (2003); accord State v. 
Billings, 348 N.C. 169, 186-87, 500 S.E.2d 423, 433-34 (quoting State v. 
Basden, 339 N.C. 288, 305, 451 S.E.2d 238, 247 (1994), cert. denied, 
515 U.S. 1152, 1382 L. Ed. 2d 845 (1995)), cert. denied, 525 U.S. 1005, 
142 L. Ed. 2d 431 (1998). 


[20] In addition, the prosecutor argued to the jury during the sen- 
tencing stage, “You know what was once written about people who 
harm children? ‘And whosoever shall offend one of these little ones 
that believe in me, it is better that a millstone be tied about his neck 
and he be drowned in the depths of the sea.’” Defendant contends 
that this was grossly improper and that the trial court should have 
intervened ex mero motu. However, the prosecutor did not argue that 
the Bible commanded that defendant be put to death. Instead, he 
used the statement in question to respond to defendant’s testimony 
that she did not want her children in the Davis Street environment. 
The prosecutor appears to have used this colloquy to amplify defend- 
ant’s bad parenting and to attempt to eliminate any sympathy the 
defense might try to invoke with the jury because defendant had chil- 
dren. This is evidenced by the prosecutor's following argument: 


Do not delude yourself, ladies and gentlemen of the jury. 
Counsel will get up here and tell you how pitiful [defendant] is, 
and how by letting her live, she’ll be able to see her children. 
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They'll be able to see—come visit their mother. Ladies and gen- 
tlemen of the jury, the last thing that you ought to think of this 
person as is a mother. That’s the person that put her children out 
of the house for this motley crew. 


This case does not involve the death of a child such that an interpre- 
tation could be drawn from this argument that defendant should die 
because she has harmed her children. Furthermore, the prosecutor 
does not directly or indirectly state that defendant should be exe- 
cuted for these crimes because the Bible says so. Although “[t]his 
Court has strongly cautioned against the use of arguments based on 
religion,” Barden, 356 N.C. at 358, 572 S.E.2d at 135, we hold that the 
prosecutor’s arguments in this case were not grossly improper and 
that they do not constitute reversible error by the trial court’s failure 
to intervene ex mero motu. 


As we have observed, this closing argument was made prior to 
our decision in Jones. However, let there be no mistake. It is the 
expressed intention of this Court to make sure all parties stay within 
the proper bounds of the laws and decisions of this Court relating to 
closing argument. The federal courts have consistently restricted 
closing argument, while our state jurisprudence has tended to give 
far greater latitude to counsel. There is a proper balance, and in 
Jones, we took great care to spell out the proper parameters. In this 
case, at one point in his argument, the prosecutor said, “I hope the 
judge doesn’t put me in jail for my language... .” While not inclined 
in this case to go that far, we once again remind counsel for all par- 
ties that improper argument in flagrant disregard of the limits placed 
on closing argument can and must be enforced by the courts. 


[21] Defendant also contends that the trial court erred by allow- 
ing the prosecutor to argue, during closing arguments at the guilt- 
innocence phase of the trial, that defendant failed to call John 
Juarbe, Tameika Douglas, and Francisco Tirado to the stand, which 
thereby impermissibly shifted the burden of proof to defendant to 
prove her case. 


During closing arguments at the guilt-innocence phase of the 
trial, defense counsel stated: 


We didn’t take one or two words out of context. We didn’t 
take a statement here and a statement there and pull a couple 
words out and try to confuse you and not show you the state- 
ment. Heck, we even brought Eric Queen in here, put him on the 
stand and tried to get him to talk to you. He invoked his Fifth 
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Amendment right which is his perfect right to do. End of story. 
We can’t question him any more about that. We brought Darryl 
Tucker in here, put him on the stand and we asked him questions 
and he invoked his Fifth Amendment rights. Can’t ask him ques- 
tions any more. We did—we tried. 


In sum, we've tried to be completely up front with you. We 
tried to let you hear the whole story of what happened in 
this incident. We tried to let vou hear it without emotional 
tirades, without smoke in [sic] mirrors. We tried to let you 
have the bare, cold facts and let you decide what happened. It’s 
as simple as that. 


During the prosecutor's closing argument in rebuttal, the prose- 
cutor responded to this argument by saying: 


Now, the defense wants you to believe that they called in 
Mr. Queen, they called in Mr. Tucker because they were trying 
to show you everything and give you a chance to hear every- 
thing because they want to be real truthful with you and make 
sure you know everything. Well, were there any other defendants 
in this case? 


You've got to wonder, now, let’s see, what was this defend- 
ant’s relationship to those two clefendants? Well, when she was 
arrested, law enforcement tells you she comes out of the bed- 
room with Queen. She says in the statement you couldn't sleep 
with somebody in your same Set, so she didn’t have a relationship 
with Eric Queen. But she said on the stand, yeah, we were 
boyfriend—no, we weren't boyfriend and girlfriend but we had a 
sexual relationship. She comes out of the back bedroom there— 
by law enforcement, those two were in the back bedroom. She is 
so afraid of him. She is so afraid. She is so afraid she keeps his 
picture right beside her bed. She look like she is scared of any- 
body in that picture? Looks like they are on pretty good terms in 
that picture. Eric Queen—you reckon—you reckon Eric Queen is 
the boyfriend? He is the one that’s caught in the bedroom with 
her when law enforcement catches her. You reckon there would- 
n’t be a chance he wouldn't unload on her if he did say anything 
if they put him on the stand? Probably wouldn’t, would he? He’s 
the boyfriend? 


Now, who else on this chart would this defendant be close to? 
Well, she kept saying what? Couldn’t throw Tucker out. His daddy 
was my O.G. [original gangster], plus he’s fam. He’s fam. Got to let 
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him stay there. Got to send the children away for days. I cannot 
have the children here. I can’t do whatever. Can’t throw out 
Tucker. Finally, she did. When he questioned her, you got to 
leave. Fam, brings him in. You reckon if he says anything, you 
can take that chance putting him on the stand, can’t you, because 
if he says anything, she’s close enough that he’s not likely to hurt 
her, isn’t he? 


So why don’t they put John Juarbe on the stand? Why didn’t 
they call Tameika Douglas? Why didn’t they call Paco [Tirado]? 
She was plenty ready to unload on Paco all the way through 
her testimony. If you put Paco up there, | wonder what he would 
have said. Put Carlos Frink, Carlos Nevills, think about it. The 
defendant chose to call up there the two people that, if they 
said anything, what? Were closest to her. Most unlikely to do 
what? Hurt her. Remember that. Remember that. Because the 
defendant has said to you how truthful she was, how she tried to 
show you everything. 


Defendant first contends that the trial court committed plain 
error in this case by not intervening during this closing argument. 
However, this Court has stated that plain error review is appropriate 
only “when the issue involves either errors in the trial judge’s instruc- 
tions to the jury or rulings on the admissibility of evidence.” State v. 
Cummings, 346 N.C. 291, 314, 488 S.E.2d 550, 563 (1997), cert. 
denied, 522 U.S. 1092, 139 L. Ed. 2d 873 (1998). “Since defendant 
failed to object to these allegedly improper statements during the 
closing arguments, [she] ‘must demonstrate that the prosecutor’s 
closing arguments amounted to gross impropriety.” State v. May, 
354 N.C. 172, 178, 552 S.E.2d 151, 155 (2001) (quoting State v. Rouse, 
339 N.C. 59, 91, 451 S.E.2d 548, 560 (1994), cert. denied, 516 U.S. 832, 
133 L. Ed. 2d 60 (1995)), cert. denied, 535 U.S. 1060, 152 L. Ed. 2d 830 
(2002). “ “To establish such an abuse, defendant must show the pros- 
ecutor’s comments so infected the trial with unfairness that it ren- 
dered the conviction fundamentally unfair.’ ” Hyde, 352 N.C. at 56, 530 
S.E.2d at 294 (quoting State v. Robinson, 346 N.C. 586, 607, 488 
S.E.2d 174, 187 (1997)). Furthermore, “ ‘[t]rial counsel is allowed 
wide latitude in argument to the jury and may argue all of the evi- 
dence which has been presented as well as reasonable inferences 
which arise therefrom.” Jd. (quoting State v. Guevara, 349 N.C. 
243, 257, 506 S.E.2d 711, 721 (1998), cert. denied, 526 U.S. 1133, 143 
L. Ed. 2d 1013 (1999)). 
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Also, “[w]hile a prosecutor may not comment on the failure of the 
accused to testify, he may ‘comment on a defendant’s failure to pro- 
duce witnesses or exculpatory evidence to contradict or refute evi- 
dence presented by the State.’ ” State v. Skeels, 346 N.C. 147, 153, 484 
S.E.2d 390, 393 (1997) (quoting State v. Reid, 334 N.C. 551, 555, 434 
S.E.2d 193, 196 (1993)); see also State v. Ward, 354 N.C. 231, 261-62, 
555 S.E.2d 251, 271 (2001); State v. Fletcher, 348 N.C. 292, 322, 500 
S.E.2d 668, 685 (1998), cert. denied, 525 U.S. 1180, 143 L. Ed. 2d 118 
(1999); State v. Morston, 336 N.C. 381, 406, 445 S.E.2d 1, 15 (1994). 
“(T]he jury, in weighing the credibility of the evidence offered by the 
State[] may consider the fact that it is uncontradicted ... or unre- 
butted by evidence available to defendant.’ ” State v. Tilley, 292 N.C. 
132, 148, 232 S.E.2d 433, 441 (1977) (quoting State v. Bryant, 236 N.C. 
745, 747, 73 S.E.2d 791, 792 (1953)) (third alteration in original). 


In the present case, we conclude that the prosecutor was merely 
arguing that defendant had witnesses available who could have 
offered exculpatory evidence but that defendant had refused to call 
those witnesses. Furthermore, we conclude that the prosecutor was 
also responding to defendant’s assertion in which her attorney said to 
the jury, “We tried to let you hear the whole story of what happened 
in this incident.” Therefore, we hold that the prosecutor’s closing 
argument did not amount to gross impropriety, and thus, the trial 
court did not err by not intervening ex mero motu. 


Defendant raises four additional issues that she concedes have 
been previously decided contrary tc her position by this Court: (1) 
the trial court erred in allowing death qualification of the jury; (2) the 
N.C.G.S. § 154-2000 (e)(9) aggravating circumstance that a murder is 
“especially heinous, atrocious, or cruel” is unconstitutionally vague 
and overbroad; (3) the trial court erred by instructing the jury during 
the capital sentencing proceeding that the answers to Issues One, 
Three, and Four on the “Issues and Recommendation as to 
Punishment” form for each case must be unanimous; (4) the trial 
court erred by failing to change the wording of Issue Three on the 
“Issues and Recommendation as to Punishment” form for each case 
to avoid a recommendation of death if the jury found the aggravating 
and mitigating circumstances to be of equal weight and value. 


Defendant raises these issues in order to urge this Court to reex- 
amine its prior holdings with regard to these issues. We have consid- 
ered defendant’s arguments, and we find no compelling reason to 
reverse our prior holdings. Therefore, the assignments of error 
presented under these issues are overruled. 
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[22] Having found no prejudicial error in defendant’s trial or capital 
sentencing proceeding, we must now review and decide three issues: 
(1) whether the record supports “the jury’s findings of any aggravat- 
ing circumstance or circumstances upon which the sentencing court 
based its sentence of death”; (2) whether “the sentence of death was 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor”; or (3) whether “the sentence of death is excessive or 
disproportionate to the penalty imposed in similar cases, considering 
both the crime and the defendant.” N.C.G.S. § 15A-2000(d)(2). If this 
Court finds the existence of one of these factors, “[t}he sentence of 
death shall be overturned and a sentence of life imprisonment 
imposed in lieu thereof.” Jd. 


After a thorough review of the record, transcript, briefs, and oral 
arguments, we hold that the record provides ample support for the 
jury’s finding of all four aggravating circumstances submitted as to 
each murder: (1) the murder was committed while defendant was 
engaged in the commission of a first-degree kidnapping, N.C.G.S. 
§ 15A-2000(e)(5); (2) the murder was committed for pecuniary gain, 
N.C.G.S. § 15A-2000(e)(6); (8) the murder was especially heinous, 
atrocious, or cruel, N.C.G.S. § 15A-2000(e)(9); and (4) the murders for 
which defendant was convicted were part of a course of conduct in 
which defendant engaged and which included the commission by 
defendant of other crimes of violence against other persons, N.C.G.S. 
§ 15A-2000(e)(11). We also conclude that nothing in the record sug- 
gests that defendant’s death sentence was imposed under the influ- 
ence of passion, prejudice, or any other arbitrary factor. 


We now turn to our final statutory duty of proportionality review. 
In conducting our proportionality review, we consider “whether the 
sentence of death in the present case is excessive or disproportion- 
ate to the penalty imposed in similar cases considering both the 
crime and the defendant.” State v. Williams, 308 N.C. 47, 79, 301 
S.E.2d 335, 355, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1988). 
“(I]t is proper to compare the present case with other cases in which 
this Court has concluded that the death penalty was disproportion- 
ate.” State v. Williams, 355 N.C. 501, 590, 565 S.E.2d 609, 660 (2002), 
cert. dented, —— U.S. —-, 154 L. Ed. 2d 808 (2003). This Court has 
found a death sentence disproportionate in eight cases. State v. 
Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); State v. Benson, 323 
N.C, 318, 372 S.E.2d 517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 
653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), over- 
ruled on other grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 
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396, cert. denied, 522 U.S. 900, 139 L. Ed. 2d 177 (1997), and by State 
v. Vandiver, 321 N.C. 570, 364 S.E.2d 3738; State v. Young, 312 N.C. 
669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 S.E.2d 163 
(1984); State v. Bondurant, 309 N.C. 674, 309 $.E.2d 170 (1983); State 
v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). 


We conclude that this case is not substantially similar to any of 
the cases in which this Court has found the death sentence dispro- 
portionate. Defendant was convicted of two counts of first-degree 
murder both on the basis of premeditation and deliberation and 
under the felony murder rule with two underlying felonies—kidnap- 
ping and robbery with a firearm. This Court has recognized that “a 
finding of premeditation and deliberation indicates ‘a more calcu- 
lated and cold-blooded crime.’ ” State v. Harris, 338 N.C. 129, 161, 
449 S.E.2d 371, 387 (1994) (quoting State v. Lee, 335 N.C. 244, 297, 439 
S.E.2d 547, 575, cert. denied, 513 U.S. 891, 180 L. Ed. 2d 162 (1994)), 
cert. denied, 514 U.S. 1100, 131 L. Ed. 2d 752 (1995). Additionally, the 
largest number of aggravating circumstances found by the juries in 
the cases held disproportionate was two. However, in the case at bar, 
the jury found the existence of four aggravating circumstances. 


The facts in the case at bar are similar, if not more egregious than 
the facts in State v. Call, 353 N.C. 400, 545 S.E.2d 190. In Call, defend- 
ant lured one murder victim into a remote cornfield and killed the vic- 
tim by hitting him in the head with a shovel and a tire iron. Defendant 
assaulted another victim by hitting him in the head with an aluminum 
bat and leaving him in the field all night. In the case at bar, both of the 
victims were violently kidnapped and were forced to ride in the trunk 
of their car, listening to plans to kill them. One of the two murder vic- 
tims watched as her friend was fatally shot in her presence. The other 
begged to be shot versus having her throat cut before she was shot in 
the head. The surviving victim was kidnapped at gunpoint. She was 
thereafter robbed and was forced to get into the trunk of her car. She 
was in the trunk when gang members gathered around the car and 
discussed what to do with her. Deferidant and three others drove her 
to aremote area, where defendant shot her multiple times and then 
left her in a field to die. All three victims in this case endured an 
extended period of terror. 


This Court in Call found defendant’s death sentence proportion- 
ate where the jury found the same four aggravating circumstances as 
in this case: (1) the murders were committed while defendant was en- 
gaged in the commission of a kidnapping, N.C.G.S. § 15A-2000(e)(5); 
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(2) the murders were committed for pecuniary gain, N.C.G.5. 
§ 15A-2000(e)(6); (3) the murders were especially heinous, atrocious, 
or cruel, N.C.G.S. § 15A-2000(e)(9); and (4) the murder was part of a 
course of conduct in which defendant engaged and which included 
the commission by defendant of other crimes of violence against 
another person or persons, N.C.G.S. § 15A-2000(e)(11). See td. 


Accordingly, after reviewing the facts of this case and the treat- 
ment of other similar cases, we find the death sentence in this case to 
be proportionate. 


NO ERROR. 


Justice BRADY did not participate in the consideration or 
decision of this case. 


STATE OF NORTH CAROLINA v. HENRY BERNARD SPIVEY, JR. 


No. 299A02 
(Filed May 2 2003) 


Constitutional Law— speedy trial—Barker factors balanced— 
no violation 


A first-degree murder defendant’s right to a speedy trial was 
not violated by a delay of four and one-half years after his arrest 
when the Barker v. Wingo factors were balanced. The delay is 
long enough to trigger examination of the other factors; the delay 
was caused by neutral factors, including the number of pending 
first-degree murder cases; defendant failed to carry his burden of 
showing neglect or willfulness the State; defendant’s assertion of 
the right to a speedy trial does not alone entitle him to relief, even 
assuming that his pro se speedy trial request while he was repre- 
sented by counsel was proper; and defendant did not show that 
his defense was impaired by the delay. He ultimately pled guilty 
to second-degree murder rather than risk rejection of his self- 
defense contention and face the death penalty. 


Justice BRADY dissenting. 


Justice ORR joins in this dissenting opinion. 
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Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 189, 563 S.E.2d 
12 (2002), affirming an order denying defendant’s motion to dismiss 
for lack of a speedy trial entered in open court on 26 April 1999 and 
reduced to writing on 24 June 1999 entered by Judge Jack A. 
Thompson and a final judgment entered 3 May 1999 by Judge James 
R. Vosburgh in Superior Court, Robeson County. Heard in the 
Supreme Court 11 March 2003. 


Roy Cooper, Attorney General, by Robert C. Montgomery, 
Assistant Attorney General, for the State. 


William L. Davis, Ill, for defendant-appellant. 


American Civil Liberties Union of North Carolina Legal 
Foundation, Inc., by Seth H. Jajfe, amicus curiae. 


WAINWRIGHT, Justice. 


On 18 October 1994, Henry Bernard Spivey, Jr. (defendant), was 
arrested for the murder of Jermaine Morris. The record reveals that 
on 17 October 1994, the previous day, officers were dispatched to a 
housing project in Lumberton, North Carolina, where they found 
Morris dead from numerous gunshot wounds. An autopsy showed 
Morris had been shot eleven times, mostly in the chest and stomach. 
It appears that defendant turned himself in and told authorities that 
he shot Morris. 


On the day of the murder, defendant and Morris had a conflict 
over a woman named Samantha Fields, and defendant began shoot- 
ing Morris when Morris struck him. Nathaniel Spivey, defendant’s 
thirteen-year-old brother, also joined in shooting Morris. Nathaniel 
was charged as a juvenile but was bound over to superior court for 
trial as an adult. He pled guilty to second-degree murder and received 
a minimum sentence of 135 months’ to a maximum sentence of 171 
months’ imprisonment. 


On 27 November 1995, while represented by counsel, defendant 
filed a handwritten, pro se “Motion Reque[s]ting a Prompt and 
Speedy Trial.” In his pro se motion, defendant stated: “[t]hat as of 
this date and on, defendant objects to any and all (including those 
acquiescued [sic] to by the Court Appointed Counsel) continuance’s 
[sic].” Nearly twenty-one months later, on 8 August 1997, defendant’s 
court-appointed attorneys filed a motion to dismiss for lack of a 
speedy trial. 
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Defendant’s motion to dismiss for lack of a speedy trial was ini- 
tially heard before the Honorable Gregory Weeks on 29 April 1998. 
The trial court heard arguments from counsel and then instructed the 
parties that it needed further briefs and documentation from the 
court records and continued the hearing to a later date. 


A second hearing was held on defendant’s motion to dismiss for 
lack of a speedy trial before the Honorable Jack Thompson on 26 
April 1999. At this hearing, the State stipulated that defendant had 
been in jail since 18 October 1994 (approximately four and one-half 
years). The State further stipulated to statements made by two poten- 
tial witnesses. The State informed the trial court that one of the wit- 
nesses, Fred Smith, was incarcerated in the Department of Cor- 
rection. The State informed the trial court that the other witness, 
Samantha Fields, had changed addresses two or three times but that 
the State was in the process of trying to find her. In addition, pur- 
suant to Judge Weeks’ order, the State presented to the court docu- 
mentation of murder cases tried between defendant’s indictment and 
19 April 1999. The State then provided defendant with a copy of this 
list and copies of the judgments. Following the hearings before the 
Honorable Gregory Weeks and the Honorable Jack Thompson, Judge 
Thompson announced in open court on 26 April 1999 that he was 
denying defendant’s motion to dismiss for lack of a speedy trial on 
the grounds that there was not a sufficient showing by the defendant 
that his rights to a speedy trial were denied. Judge Thompson’s deci- 
sion is later reflected in a written order filed on 24 June 1999. 


Defendant’s case was subsequently called for trial on 3 May 
1999. Defendant tendered a plea of guilty to second-degree murder. 
During a plea colloquy with the trial court, defendant acknowl- 
edged understanding that, by pleading guilty, he was giving up his 
constitutional rights relating to trial by jury. The plea was pursu- 
ant to a plea arrangement providing that defendant would be 
sentenced to a prison term of a minimum of 135 months’ to a maxi- 
mum of 171 months’ imprisonment and that defendant was 
“reserv[ing] the right to appeal the denial of his motion to dismiss 
for lack of a speedy trial.” 


On 6 May 1999, defendant filed notice of appeal to the Court of 
Appeals. In an opinion filed 7 May 2002, the Court of Appeals granted 
certiorari to review the trial court’s denial of defendant’s motion to 
dismiss for lack of a speedy trial. State v. Spivey, 150 N.C. App. 189, 
189-90, 563 S.E.2d 12, 12 (2002). Upon review, the majority in the 
Court of Appeals concluded that State v. Hammonds, 141 N.C. App. 
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152, 541 S.E.2d 166 (2000), aff'd per curiam, 354 N.C. 353, 554 S.E.2d 
645 (2001), cert. denied, 536 U.S. 907, 153 L. Ed. 2d 184 (2002) was 
controlling. Spivey, 150 N.C. App. at 190, 563 S.E.2d at 12. 
Hammonds and the present case originated in Robeson County. Id. 
at 191, 563 S.E.2d at 13. The Court of Appeals noted that “[i]n 
Hammonds, the defendant argued that the trial court erred by deny- 
ing his motion to dismiss where there was a pretrial delay of four and 
one-half years.” Id. at 190, 563 S.E.2d at 12. In the present case, the 
Court of Appeals further quoted the following language from 
Hammonds: 


“Defendant argues that the delay between his arrest and trial 
was caused in part by the State’s ‘laggard performance.’ The 
record, however, reveals that the local docket was congested 
with capital cases. The trial court described it as ‘chopped the 
block [sic] with capital cases. They’re trying two at a time and 
just one right after the other, and there are only so many that can 
be tried.’ ‘Our courts have consistently recognized congestion of 
criminal court dockets as a valicl justification for delay.’ State v. 
Hughes, 54 N.C. App. 117, 119, 282 S.E.2d 504, 506 (1981) (cita- 
tions omitted) (finding defendant failed to meet his burden 
where delay was result of backlog of cases). Indeed, ‘[b]oth 
crowded dockets and lack of judges or lawyers, and other fac- 
tors, make some delays inevitable.’ State v. Brown, 282 N.C. 117, 
124, 191 S.E.2d 659, 664 (1972) (citation omitted). Accordingly, in 
assessing defendant’s speedy trial claim, we see no indication 
that court resources were either negligently or purposefully 
underutilized.” 


Spivey, 150 N.C. App. at 190, 563 S.E.2d at 12-13 (quoting 
Hammonds, 141 N.C. App. at 160-61, 541 S.E.2d at 173) (alterations 
in original). 


The Court of Appeals held that “[t]he State in this case made a 
showing[,] as it did in Hammonds, that the dockets were clogged 
with murder cases and this caused an unavoidable backlog of cases.” 
Id. at 191, 563 S.E.2d at 13. The dissenting judge concluded that the 
trial court abused its discretion in denying defendant’s motion to dis- 
miss for lack of a speedy trial. Jd. (Timmons-Goodson, J., dissenting). 
For the reasons discussed herein, we affirm the majority decision of 
the Court of Appeals. 


The sole issue in this case is whether the Court of Appeals cor- 
rectly affirmed the trial court’s denial of defendant’s motion to dis- 
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miss for lack of a speedy trial. Defendant argues that, because over 
four and one-half years elapsed between his arrest and trial, he was 
denied his constitutional right to a speedy trial. 


This Court has stated: 


The right to a speedy trial is different from other constitu- 
tional rights in that, among other things, deprivation of a speedy 
trial does not per se prejudice the ability of the accused to defend 
himself; it is impossible to determine precisely when the right has 
been denied; it cannot be said precisely how long a delay is too 
long; there is no fixed point when the accused is put to a choice 
of either exercising or waiving his right to a speedy trial; and dis- 
missal of the charges is the only possible remedy for denial of the 
right to a speedy trial. 


State v. McKoy, 294 N.C. 134, 140, 240 S.E.2d 383, 388 (1978). 


In Barker v. Wingo, the United States Supreme Court identified 
four factors that “courts should assess in determining whether a par- 
ticular defendant has been deprived of his right” to a speedy trial 
under the federal Constitution. 407 U.S. 514, 530, 33 L. Ed. 2d 101, 117 
(1972). These factors are: (i) the length of delay, (ii) the reason for 
delay, (iii) the defendant’s assertion of his right to a speedy trial, and 
(iv) whether the defendant suffered prejudice as a result of the delay. 
Id.; see also State v. Flowers, 347 N.C. 1, 27, 489 S.E.2d 391, 406 
(1997), cert. denied, 522 U.S. 1135, 140 L. Ed. 2d 150 (1998). “We fol- 
low the same analysis when reviewing such claims under Article |, 
Section 18 of the North Carolina Constitution.” State v. Grooms, 3538 
N.C. 50, 62, 540 S.E.2d 713, 721 (2000), cert. denied, 534 U.S. 838, 151 
L. Ed. 2d 54 (2001). 


This Court must consider the factors in light of the balancing test 
set out by the United States Supreme Court as follows: 


We regard none of the four factors identified above as either 
a necessary or sufficient condition to the finding of a deprivation 
of the right of speedy trial. Rather, they are related factors and 
must be considered together with such other circumstances as 
may be relevant. In sum, these factors have no talismanic quali- 
ties; courts must still engage in a difficult and sensitive balancing 
process. But, because we are dealing with a fundamental right of 
the accused, this process must be carried out with full recogni- 
tion that the accused’s interest in a speedy trial is specifically 
affirmed in the constitution. 
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Barker, 407 U.S. at 533, 33 L. Ed. 2d at 118-19. With these principles 
in mind, we now balance the four factors based on the evidence in 
this case. 


First, the length of the delay is not per se determinative of 
whether defendant has been deprived of his right to a speedy trial. 
See State v. Webster, 337 N.C. 674, 5678, 447 S.E.2d 349, 351 (1994). 
The United States Supreme Court has noted that “lower courts have 
generally found postaccusation delay ‘presumptively prejudicial’ at 
least as it approaches one year.” Doggett v. United States, 505 U.S. 
647, 652 n.1, 120 L. Ed. 2d 520, 528 n.1 (1992). However, “ ‘presump- 
tive prejudice’ does not necessarily indicate a statistical probabil- 
ity of prejudice; it simply marks the point at which courts deem 
the delay unreasonable enough to trigger the Barker inquiry.” Id. In 
this case, the length of delay was approximately four and one- 
half years, which is clearly enough to trigger examination of the 
other factors. 


Second, defendant has the burden of showing that the delay was 
caused by the neglect or willfulness of the prosecution. See Webster, 
337 N.C. at 679, 447 S.E.2d at 351. Only after the defendant has car- 
ried his burden of proof by offering prima facie evidence showing 
that the delay was caused by the neglect or willfulness of the prose- 
cution must the State offer evidence fully explaining the reasons for 
the delay and sufficient to rebut the prima facie evidence. McKoy, 
294 N.C. at 143, 240 S.E.2d at 390. This Court has stated: 


The constitutional guarantee does not outlaw good-faith delays 
which are reasonably necessary for the State to prepare and 
present its case. ... Neither a defendant nor the State can be pro- 
tected from prejudice which is an incident of ordinary or reason- 
ably necessary delay. The proscription is against purposeful or 
oppressive delays and those which the prosecution could have 
avoided by reasonable effort. 


State v. Johnson, 275 N.C. 264, 273, 167 S.E.2d 274, 280 (1969) (cita- 
tions omitted). 


In the present case, the record does not reveal that the delay 
resulted from willful misconduct by the State. To the contrary, the 
record shows numerous causes for the delay. This case, like 
Hammonds, originated in Robeson County during a substantially 
similar time frame. The State made a showing in this case, as it did in 
Hammonds, that the dockets were clogged with murder cases. In 
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fact, Hammonds was one of the cases tried in Robeson County dur- 
ing defendant’s pretrial incarceration. 


The State, in explaining the delay in the present case, made the 
following showing: Seventy-three first-degree murder cases were 
pending in Robeson County when defendant was indicted. These 
seventy-three first-degree murder cases were also pending when the 
district attorney took office on 1 November 1994. Of these seventy- 
three first-degree murder cases, only five, including defendant’s case, 
had not been disposed of by 29 April 1998. Four of these five remain- 
ing cases predate defendant’s case. The district attorney has dealt 
with the cases in chronological order, beginning with the oldest. 
Defendant’s case was tried based on this policy. In 1995, the double 
homicide trial of defendant John Clark, Jr. was held, and the sen- 
tencing phase of that trial lasted for thirteen to seventeen weeks. 
During the pendency of defendant’s case, numerous capital murder 
trials were held in Robeson County including the trial of Daniel Andre 
Greene, who was the defendant in the highly publicized capital mur- 
der case involving the death of Michael Jordan’s father, and which 
case was designated “exceptional.” During one point in defendant’s 
pretrial incarceration, there were only two courtrooms available in 
Robeson County because of courthouse renovation, and the Clark 
and Greene cases were held in these courtrooms. Greene’s trial began 
in November 1995, and the sentencing proceeding in that case con- 
cluded approximately nine weeks into 1996. In 1996, the Robeson 
County district attorney’s office tried fifteen first-degree murder 
cases, thirteen of which were tried capitally and all fifteen of which 
went to juries for a verdict. In 1997, the district attorney’s office pros- 
ecuted twelve first-degree murder cases, and all twelve went to juries 
for a verdict. In 1997, the district attorney’s office tried sixty-seven 
felony jury trials and twenty-three or twenty-four misdemeanor jury 
trials. From 1 July 1997 through 31 March 1998, a total of twenty-nine 
homicide cases were disposed of by the district attorney’s office. 
Defendant’s counsel was involved during the pendency of defendant’s 
case in a number of murder cases that predated defendant’s. Ninety- 
three murder cases in Robeson County were disposed of while 
defendant’s case was pending. Accordingly, the delay in the present 
case is not particularly a matter of court congestion. The delay 
resulted from a combination of the circumstances cited above. See 
Brown, 282 N.C. at 124, 191 S.E.2d at 664 (holding that “crowded 
dockets and lack of judges or lawyers, and other factors, make some 
delays inevitable”). 
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This Court has also recognized “that there may be selectivity in 
prosecutions and that the exercise of this prosecutorial prerogative 
does not reach constitutional proportion unless there be a showing 
that the selection was deliberately based upon ‘an unjustifiable stand- 
ard such as race, religion, or other arbitrary classification.’ ” State v. 
Cherry, 298 N.C. 86, 108, 257 S.E.2d 551, 562 (1979) (quoting Oyler v. 
Boles, 368 U.S. 448, 456, 7 L. Ed. 2d 446, 453 (1962)), cert. denied, 446 
U.S. 941, 64 L. Ed. 2d 796 (1980). In the present case, defendant has 
failed to show that the State, by trying some murder cases that may 
have postdated defendant’s, made these selections based on some 
unjustifiable standard. The complexities of a capital trial versus the 
disposal of noncapital trials and pleas justify the disposition of some 
noncapital cases before capital cases. Defendant has failed to present 
any evidence that the delay was caused by the State’s neglect or will- 
fulness, and we see no indication that court resources were either 
negligently or purposefully underutilized. Indeed, defendant relies 
solely on the length of delay and ignores the balancing of other fac- 
tors. In light of these reasons, we coriclude that the delay was caused 
by neutral factors and that defendant failed to carry his burden to 
show delay caused by the State’s neglect or willfulness. 


Third, defendant’s pro se assertion of his right to a speedy trial is 
not determinative of whether he was denied the right. When defend- 
ant filed his pro se motion for a speedy trial on 27 November 1995, he 
was represented by counsel. Although defendant’s pro se motion was 
filed more than a year after his arrest, his assertion of the right to a 
speedy trial was made in violation of the rule that a defendant does 
not have the right to be represented by counsel and to also appear 
pro se. State v. Thomas, 346 N.C. 135, 138, 484 $.E.2d 368, 370 (1997). 
Defendant’s counsel filed a motion for a speedy trial on behalf of 
defendant on 8 August 1997, almost three years after defendant’s 
arrest. This Court has recently held that “[hjaving elected for repre- 
sentation by appointed defense counsel, defendant cannot also file 
motions on his own behalf or attempt to represent himself.” Grooms, 
353 N.C. at 61, 540 S.E.2d at 721. Defendant does not have the right to 
appear both by himself and by counsel. /d.; see also N.C.G.S. § 1-11 
(2001). Assuming arguendo that defendant properly asserted his 
rights through his pro se motion, this: assertion of the right, by itself, 
did not entitle him to relief. See Barker, 407 U.S. at 533, 33 L. Ed. 2d 
at 118 (holding that none of the factors alone is sufficient to establish 
a violation and that all must be considered together). 


122 IN THE SUPREME COURT 


STATE v. SPIVEY 
[357 N.C. 114 (2003) 


Fourth, in considering whether a defendant has been prejudiced 
because of a delay, this Court has noted that a speedy trial serves 
“‘ci) to prevent oppressive pretrial incarceration; (ii) to minimize 
anxiety and concern of the accused; and (iii) to limit the possibility 
that the defense will be impaired.’ ” Webster, 337 N.C. at 680-81, 447 
S.E.2d at 352 (quoting Barker, 407 U.S. at 532, 33 L. Ed. 2d at 118). 


A defendant must show actual, substantial prejudice. State v. 
Goldman, 311 N.C. 338, 346, 317 S.E.2d 361, 366 (1984) (holding that 
‘in the absence of a showing of actual prejudice, . . . our courts 
should consider dismissal in cases of serious crimes with extreme 
caution”). Defendant has failed to show that he suffered significant 
prejudice as a result of the delay. Defendant contends that two mate- 
rial witnesses, Fred Smith and Samantha Fields, could not be located. 
These witnesses were either available or could have been located 
with diligent effort at the time the case was called for trial. 


At the 26 April 1999 hearing, the State informed defendant that 
Fred Smith was incarcerated and available. As for Samantha Fields, 
it is apparent that the State had not been able to find her at the time 
of the 26 April 1999 hearing. However, a subpoena included in the 
appendix to defendant’s brief shows that it was served on Fields on 
30 April 1999. The record shows that, pursuant to the subpoena, 
Fields was interviewed by defendant and was present when defend- 
ant’s case was called for trial on 3 May 1999. Therefore, defendant 
could have proceeded to trial and presented the witnesses if he had 
chosen to do so. It was the State that sought Smith and Fields as pri- 
mary witnesses. Defendant has failed to show that his defense was 
impaired in any way by the delay. 


When the case was called for trial on 3 May 1999, defendant 
tendered a plea of guilty to second-degree murder. After the trial 
court engaged in a plea colloquy with defendant and the State offered 
a factual basis, one of defendant’s attorneys expressed disagree- 
ment with the factual basis, told the trial court that Samantha Fields 
was present, and explained that Fields was giving a version of the 
offense that might raise self-defense as an option for defendant. The 
attorney then explained why defendant had nevertheless decided to 
plead guilty to second-degree murder: “[T]here is the possibility, even 
with the contention there may be a viable self-defense, there is a 
chance that the jury may reject that. So, that’s why we feel it’s in 
our best interest to take the plea that has been offered.” Defendant 
chose to plead guilty to second-degree murder rather than be tried 
before a jury that might find him guilty of first-degree murder, 
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an offense for which the State was seeking the death penalty. 
Defendant chose to avoid that possibility by pleading guilty to a 
lesser included offense. 


After balancing the four factors set forth above, we hold that 
defendant’s constitutional right to a speedy trial has not been vio- 
lated. Accordingly, we affirm the decision of the Court of Appeals. 


AFFIRMED. 


Justice BRADY dissenting. 


In this case, the record reveals that defendant was detained for 
1,659 days from the time he was arrested, on 10 October 1994, until 
his case was disposed of, on 3 May 1999. Because I believe the four- 
and-one-half-year interval was attributable to either the State’s inabil- 
ity or unwillingness to bring the case forward, I adamantly disagree 
with the majority’s underlying conclusion that defendant “has failed 
to present any evidence that the delay was caused by the State’s 
neglect or willfulness.” I also take issue with the majority’s assertion 
that there is “no indication that court resources were either negli- 
gently or purposefully underutilized” in this case. In fact, in my view, 
the evidence presented clearly, if not graphically, illustrates two 
things: (1) that there are long-term, systemic problems in the 
Robeson County courts when it comes to bringing serious criminal 
cases to trial; and (2) that the district attorney’s office in Robeson 
County has contributed to the problem of crowded court dockets 
by failing to prosecute cases, including the one at issue, in a timely 
fashion. As a consequence, I respectfully dissent from the majority’s 
holding that the rights accorded defendant under the speedy trial pro- 
visions of the United States Constitution and the North Carolina 
Constitution were not violated. 


An individual’s right to a speedy trial is among those rights enu- 
merated in the Sixth Amendment to the United States Constitution 
which, in pertinent part, provides as follows: “In all criminal prose- 
cutions, the accused shall enjoy the right to a speedy and public 
trial. ...” U.S. Const. amend VI. This guarantee was deemed to be 
“one of the most basic rights preserved by our Constitution,” Klopfer 
v. North Carolina, 386 U.S. 213, 226, 18 L. Ed. 2d 1, 9 (1967), and was 
made applicable to the states, through the operation of the Due 
Process Clause of the Fourteenth Amendment, in the Klopfer case, 
id. at 222-26, 18 L. Ed. 2d at 7-9. In Klopfer, the Supreme Court rec- 
ognized the historical significance of “speedy justice,” noting that 
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Western society’s reverence for the concept dated back to the Magna 
Carta of 1215. Id. at 223-24, 18 L. Ed. 2d at 8. At the birth of our 
nation, many of the original thirteen colonies also independently 
established speedy trial safeguards for their respective citizens. 
See id. at 225-26 n.21, 18 L. Ed. 2d at 9 n.21 (Delaware, Maryland, 
Massachusetts, Pennsylvania, and Virginia). Here in North Carolina, 
our state Constitution provides that “[a]ll courts shall be open[] [to] 
every person... without favor, denial, or delay.” N.C. Const. art. I, 
§ 18 (emphasis added). The underlying guarantee was added to the 
state’s Declaration of Rights amid the constitutional revisions of 
1868. See N.C. Const. of 1868, art. I, § 35. Thus, in sum, the right to 
speedy justice has enjoyed a long and revered history, both in North 
Carolina and in our nation as a whole. 


As for the underlying rationale supporting an accused’s right to a 
speedy trial, the United States Supreme Court has held that the right 
is predicated on three objectives: (1) to prevent oppressive pretrial 
incarceration, (2) to lessen the anxiety and concern that accompa- 
nies the stigma of being charged with a criminal offense, and (3) to 
preclude a defendant’s case from being impaired by the dimming 
memories of witnesses and/or the loss of exculpatory evidence. 
Barker v. Wingo, 407 U.S. 514, 532, 33 L. Ed. 2d 101, 118 (1972). In bal- 
ance, the Court in Barker also held that the concerns for the accused 
must be measured against societal interests in a speedy trial, which 
the Court described thusly: (1) the detrimental effects on rehabilita- 
tion caused by delay between arrest and punishment, (2) the cost of 
lengthy pretrial detention, (3) the loss of wages that might have been 
earned by incarcerated breadwinners, (4) the opportunity of suspects 
released on bond to commit other crimes, and (5) the possibility that 
the accused may use a court backlog to negotiate favorable pleas to 
lesser offenses or to otherwise manipulate the system.! Jd. at 519-21, 
33 L. Ed. 2d at 110-12. In an even earlier case, the United States 
Supreme Court articulated the balancing of interests by describing 
the right to a speedy trial as “necessarily relative” because while it 
“secures rights to a defendant[,] [i]t does not preclude the rights of 
public justice.” Beavers v. Haubert, 198 U.S. 77, 87, 49 L. Ed. 950, 
954 (1905). Thus, in summary, when examining whether a right to a 


1. In addition to those considerations mentioned by the United States Supreme 
Court, logic commands the recognition of a reciprocal interest for a defendant in pre- 
venting the State from manipulating a pretrial delay to its advantage. One obvious way 
the State could gain advantage through a pretrial delay would be to use the delay—and 
the implied threat to extend it—as a means to induce an incarcerated defendant to 
accept a plea that the State views as favorable. 
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speedy trial has been violated, a court must include an analysis of 
how the circumstances giving rise to the claim adversely affect the 
accused, the administration of justice, or both. 


As a means to determine whether an accused has been improp- 
erly denied prompt justice, the Court in Barker adopted a four-part 
balancing test originally proposed by Justice Brennan in his concur- 
ring opinion in Dickey v. Florida, 398 U.S. 30, 40, 26 L. Ed. 2d 26, 33 
(1970) (Brennan, J., concurring). The four factors to consider are 
these: (1) the length of delay (between arrest and trial), (2) the rea- 
son for the delay, (3) the defendant’s assertion of his right to a speedy 
trial, and (4) prejudice to the defendant resulting from the delay. 
Barker, 407 U.S. at 530-32, 33 L. Ed. 2d at 116-18. North Carolina has 
adopted the Barker test for speedy trial claims, whether they arise 
under the Sixth Amendment of the United States Constitution, or 
under Article I, Section 18 of our state Constitution. See, e.g., State v. 
Flowers, 347 N.C. 1, 489 S.E.2d 391 (1997), cert. denied, 522 U.S. 1135, 
140 L. Ed. 2d 150 (1998); State v. Hammonds, 141 N.C. App. 152, 541 
S.E.2d 166 (2000), aff'd per curiam, 354 N.C. 353, 554 S.E.2d 645 
(2001), and cert. denied, 536 U.S. 907, 153 L. Ed. 2d 184 (2002). 


Since the Barker decision in 1972, state and federal appellate 
courts across the nation have grappled with how to best weigh the 
four factors inherent to the speedy trial balancing test. One question 
that has proved especially troublesome is determining how long the 
delay must endure before the delay itself indicates prejudice. Here in 
North Carolina, the Barker test has been utilized in denying defend- 
ants relief under speedy trial claims, even where they were subjected 
to extended periods of pretrial incarceration. This attenuated 
approach to analyzing speedy trial claims is reflected not only by the 
majority in the instant case but in two other recent appellate deci- 
sions that have focused on whether the defendants demonstrated 
that the delay prejudiced their respective cases at trial. For example, 
in Flowers, this Court ultimately concluded that even if the delay did 
cause the defendant to lose access to a prospective witness, the 
defendant failed to show how that the witness’ testimony would have 
altered the outcome of his trial. 347 N.C. at 29, 489 S.E.2d at 407. As 
a consequence, the Court held that the defendant was not denied his 
constitutional right to a speedy trial. Jd. Similarly, in Hammonds, a 
case that also arose in Robeson County, the defendant’s speedy trial 
contentions hinged upon whether or not his case was prejudiced by 
the death of an investigator and because two witnesses changed their 
stories during a delay of over four years. 141 N.C. App. at 163, 541 
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S.E.2d at 175. As for the question of whether the four-plus-year delay 
was per se prejudicial, the Court of Appeals concluded that the 
State’s explanation for the delay—a crowded court docket—was ade- 
quate to overcome the defendant’s allegations that the delay was a 
result of the prosecution’s neglect or willfulness. Jd. at 160, 541 
S.E.2d at 173; see also State v. Johnson, 275 N.C. 264, 269, 167 S.E.2d 
274, 278 (1969) (holding that burden is on the defendant to show that 
the delay was caused by the neglect or willfulness of the prosecu- 
tion); State v. Hughes, 54 N.C. App. 117, 119, 282 S.E.2d 504, 506 
(1981) (holding, in essence, that the defendant cannot show neglect 
or willfulness on the part of the prosecution when the delay is caused 
by a legitimate backlog of cases). 


Thus, to this point, the aforementioned case law establishes 
that a four-plus-year delay from the time of arrest to the time of trial 
does not, in and of itself, prejudice either: (1) a defendant’s three 
speedy trial interests (oppressive incarceration; anxiety, concern, 
and social stigma attached to accusation; and possibility of an 
impaired defense at trial); or (2) societal interests in the proper 
administration of justice (detrimental effects on rehabilitation 
caused by delay between arrest and punishment; the cost of lengthy 
pretrial detention; the possible loss of wages earned by incarcerated 
breadwinners; the opportunity of suspects released on bond to com- 
mit other crimes; and the possibility that the accused may use a court 
backlog to negotiate favorable pleas to lesser offenses or to other- 
wise manipulate the system). 


It is against this backdrop that the instant defendant, who, 
like the defendant in Hammonds endured a four-plus year delay 
between his arrest and trial, argues that he was denied his constitu- 
tional right to a speedy trial. In sum, defendant contends that the 
facts and circumstances underlying his case distinguish it from that 
of the defendant in Hammonds, and as a consequence of those dis- 
tinctions, defendant urges this Court to conclude that a proper ap- 
plication of the Barker test demonstrates prejudice. Support for 
defendant’s argument can be found on two fronts: First, independent 
critical analysis of defendant’s particular circumstances reveals that 
the State’s explanation wholly fails to demonstrate that the elected 
district attorney was not negligent in contributing to the lengthy 
delay; second, such analysis also shows that the extended delay 
prejudiced both defendant’s protected constitutional interests 
and society’s interests in the administration of justice. As a result, I 
would conclude that defendant was improperly denied the right to a 
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speedy trial, as he is guaranteed under the Sixth Amendment to the 
United States Constitution and to the extent the right is similarly 
guaranteed by Section 18 of Article I of the North Carolina 
Constitution. 


The State contends that the facts and circumstances here parallel 
those in Hammonds and urges this Court to use the Hammonds hold- 
ing as a benchmark for the instant case. However, an objective exam- 
ination of the two cases reveals that their apparent similarities boil 
down to just two factual circumstances: (1) each defendant was 
detained for four-plus years between arrest and trial; and (2) in each 
case, the State blamed a busy court docket for the delay. From that 
point, the two cases diverge, in good part because significantly more 
information about the state of the Robeson County courts was 
included in the record of the instant case. In Hammonds, the court 
held that the defendant did not allege that the prosecution willfully 
caused the delay; rather, the court determined that a crowded docket 
was the primary cause for the time lag between arrest and trial. 141 
N.C. App. at 160-61, 541 S.E.2d at 173-74. Under such a scenario, the 
court ultimately concluded that because this Court has acknowl- 
edged that a prosecutor may exercise selectivity in preparing the trial 
calendar, see State v. Cherry, 298 N.C. 86, 108, 257 S.E.2d 551, 562 
(1979), the prosecutor’s scheduling decisions in Hammonds were not 
premised on unconstitutional considerations, such as race, religion, 
or other arbitrary classifications. Hammonds, 141 N.C. App. at 161, 
541 S.E.2d at 174; accord Cherry, 298 N.C. at 108, 257 S.E.2d at 562. 
However, the same conclusion cannot be drawn on the facts at issue 
in the instant case. During oral argument, the State contended that 
ninety-one other homicide cases arose in the jurisdiction during the 
delay period in question and argued that such a crowded docket legit- 
imately prevented prosecutors from bringing the case to trial before 
May of 1999. However, the State was prodded into conceding two 
other key points: (1) that as many as thirty-nine of those cases arose 
after defendant’s arrest, yet were disposed of prior to the resolution 
of defendant’s case; and (2) that only one other defendant among the 
ninety-two was detained longer than defendant. Thus, the district 
attorney's indifference toward defenclant is evidence of precisely the 
type of neglect that reflects a violation of a defendant’s right to a 
speedy trial. The State offered no explanation, beyond a crowded 
court docket, that would justify ignoring defendant’s case—for over 
four and one-half years—while it actively prosecuted numerous 
newer cases. 
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Although I recognize that homicide cases cannot necessarily be 
tried in strict chronological sequence, [ remain mindful that there are 
numerous checkpoints within the framework of our state’s criminal 
procedure statutes that, if followed, help to ensure a timely prosecu- 
tion of cases. One such statute carries particular significance in this 
case because it empowered the elected district attorney to calendar 
cases for trial. N.C.G.S. § 7A-49.3(a) (1986) (repealed 2000) (“[T]he 
district attorney shall file with the clerk of superior court a calendar 
of the cases he intends to call for trial at that session... .”). Thus, the 
district attorney was positioned to control the flow of the superior 
court’s trial docket. As a consequence, the district attorney assumes 
the responsibility of tracking the criminal defendants awaiting trial 
within his or her district. While a crowded docket may partially 
explain a longer trial delay for all criminal defendants within a given 
district, it provides no justification for why the instant defendant was 
left warehoused in a local detention facility for four-plus years while 
thirty-nine other homicide detainees, who were arrested subsequent 
to defendant, had their cases disposed of before defendant. 


I note, too, that when district attorneys find themselves in a bind 
over time constraints and crowded court dockets, they have the 
options of: (1) requesting the assignment of additional superior court 
judges, (2) requesting the assignment of one or more of the thirteen 
special superior court judges from the Administrative Office of the 
Courts (AOC), or (8) applying for the assignment of additional dis- 
trict attorneys, see N.C.G.S. § 7A-64(b) (1999) (amended 2000) (in 
subsection (b)(1), a judicial district may request such assistance 
when “[c]riminal cases have accumulated ... beyond the capacity of 
the district attorney ... to keep the dockets reasonably current”; in 
subsection (b)(2), a judicial district may request such assistance 
when “[t]he overwhelming public interest warrants the use of addi- 
tional resources for the speedy disposition of cases . . . involving 
[offenses that are] a threat to public safety”) (emphasis added)). 
Moreover, the General Assembly has specifically provided that dis- 
trict attorneys may request the assistance of the Attorney General’s 
special prosecution division to prosecute or assist in the prosecution 
of criminal cases. N.C.G.S. § 114-11.6 (2001). The State offers no evi- 
dence that any of these various options were being pursued during 
the period of defendant’s incarceration. 


It is also apparent that the Robeson County district attorney, the 
appointed public defender, members of the criminal defense bar, and 
even members of the public were keenly aware of the problems 
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STATE OF NORTH CAROLINA 


Vv. ORDER 


Nee ee NY NY NY 


CLAYTON DRAPER 


No. 186PA93 


Upon consideration of the State of North Carolina’s Petition 
for Extraordinary Writ and Motion Under Rule 2 of the Rules of 
Appellate Procedure to review the 3 April 2003 Order, entered by 
Judge William L. Daisy, in District Court, Guilford County, North 
Carolina, declaring N.C.G.S. § 7A-455.1 unconstitutional and upon 
consideration of the State’s Motion for Review Prior to Determina- 
tion in the Court of Appeals and Motion for Consolidation, it ap- 
pears to the Court that the application of N.C.G.S. § 7A-455.1 
should be consistent in all courts throughout the State; and it further 
appears to the Court that in the interest of justice and to expedite 
decision in the public interest as to the uniform administration of 
justice, the State’s Determination, and Motion for Consolidation 
should be allowed. 


Therefore, the Court, pursuant to Rule 2 of the Rules of Appellate 
Procedure suspends the requirements of the Rules of Appellate 
Procedure and in the exercise of its supervisory powers pursuant to 
Article IV, Section 12(1) of the North Carolina Constitution hereby (I) 
allows the State to seek review in this Court prior to determination in 
the Court of Appeals, (ii) issues its writ of certiorari to review the 
issue of the constitutionality of N.C.G.S. § 7A-455.1, and (iii) directs 
the parties to submit briefs on the following issues: 


1. Whether the trial court erred in declaring N.C.G.S. 
§ 7A-455.1 unconstitutional under the Constitution 
of the United States? 


2. Whether the trial court erred in declaring N.C.G.S. 
§ 7A-455.1 unconstitutional under the North 
Carolina Constitution? 


The parties shall file with this Court a settled record on appeal on 
or before 5 May 2003 at 5:00 p.m. Thereafter, briefing shall be as set 
forth in Rule 13 of the Rules of Appellate Procedure. 


This case shall be consolidated with State of North Carolina v. 
Dudley Cedrick Webb, No. 157PA03, for purposes of oral argument. 
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By entering this order, the Court expresses no opinion as to 
the merits of the issues to be briefed. 


By order of the Court in Conference, this 11th day of April, 
2008. 


Brady, J. 
For the Court 
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1 May 2003 
No. 547P02 State v. Colt |1. Temporary Stay (COA01-192) . Disolved 
Case below: 2. Defs’ Petition for Writ of Supersedeas . Denied 
149 N.C. App. 669 3. Defs’ NOA Based Upon a Constitutional | 3. 
Question 
4, Defs’ PDR Uncler N.C.G.S § 7A-31 4, Denied 
5. AG’s Motion te Deny the Petition for 5. Dismissed 
Writ of Supersedeas 
6. AG’s Motion tc Deny Temporary Stay | 6. Dismissed 
7. AG’s Motion tc Dismiss Appeal 7. Allowed 
8. AG’s Motion tc Deny PDR . Dismissed 
No. 181P03 State v. 1. Def’s Petition for Writ of Supersedeas . Denied 
Franceschi 
Case below: 2. Def’s PWC to Review the Order of the . Denied 
Superior Court 
Cumberland County 
Superior Court 3. Def’s Motion for Temporary Stay 3. Allowed 
04/15/03 
Stay Dissolved 
05/01/03 
No. 184P03 ; 1. Def’s Motion for Temporary Stay 1. Denied 
04/04/03 
Case below: 2. Def's Motion to Rehear and 2. Denied 
Reconsider Pursuant to App. Rule 37, the | 04/16/03 
Craven County Applications of Reginald L. Frazier 


Superior Court 
3. Def’s Addendum to Motion for Arrest | 3. Denied 
of Judgment and Petition for Writ of 05/01/03 
Habeas Corpus Filed Before this Court 


No. 480P02 ; 1. Def’s NOA Based Upon a Constitutional | 1. — 
Question (COA01-853) 
Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
151 N.C. App. 750 
3. AG’s Motion to Dismiss Appeal 3. Allowed 
No. 183P03 State v. 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
Hensley (COA02-520) 
Case below: 
2. AG’s Motion to Deny Discretionary 2. Dismissed as 
156 N.C. App. 634 Review Moot 





Def’s PWC to Review the Decision of the |Denied 
COA (COA01-1459) 
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1 May 2003 


No. 535P02 State v. Love | Def’s PDR Under N.C.G.S. § 7A-31 
(COA01-1275) 

Case below: 

152 N.C. App. 608 


No. 622P02 State v. l. Def’s PWC to Review the Decision of 
McConico the COA (COA01-1562) 
Case below: 
2. Def’s PDR Under N.C.G.S8. § 7A-31 
153 N.C. App. 723 
3. Def’s NOA Based Upon a 
Constitutional Question 


4. AG’s Motion to Dismiss Appeal 


No. 169P03 State v. Def’s PDR Under N.C.G.S. § 7A-31 
McManus (COA02-822) 

Case below: 

156 N.C. App. 219 


No. 379A95-3 State v. 1. Def’s PWC to Review the Order of 1. Denied 
Meyer Superior Court 
Case below: 
2. Def’s Motion to Hold Consideration of | 2. Denied 
Cumberland County PWC in Abeyance Pending Decision by 
Superior Court Cumberland County Superior Court on 
Motion for Reconsideration 


No. 655P02 State v. 1. Def’s NOA (Constitutional Question) 1, -—_ 
Mitchell (COA02-82) 
Case below: 
2. Def’s PDR Under N.C.G:S. § 7A-31 2. Allowed 
154 N.C. App. 186 
3. AG’s Motion to Dismiss Appeal 3. Allowed 


No. 511P02 State v. Pratt | 1. Def’s NOA Based Upon a Constitutional 
Question (COA01-1268) 

Case below: 
2. Def’s PWC to Review the Decision of 

152 N.C. App. 694 the COA 
3. AG’s Motion to Dismiss Appeal 

No. 569P02 State v. Def’s PDR Under N.C.G.S8. § 7A-31 Denied 

Rogers (COA01-989) 
Case below: 
153 N.C. App. 203 


No. 151P03 State v. Def’s PWC to Review the Decision of the 
Simms COA (COA01-590) 
Case below: 


149 N.C. App. 978 
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1 May 2003 


Def’s PWC to Review the Decision of the | Denied 
COA (COA01-532) 


State v. Wade | 1. Def’s NOA Based Upon a Constitutional! 1. Dismissed 
Question (COA0Z-25) ex mero motu 






















No. 178P03 State v. 


Stafford 





Case below: 


150 N.C. App. 566 





No. 095P03 


Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 


Def’s PWC to Review the Decision of the | Denied 
COA (COA01-899) 


Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-399) 


155 N.C. App. 1 









No. 561P02 State v. 


Willoughby 





Case below: 


150 N.C. App. 718 






No. 152P03 Strickland v. 


Doe 













Case below: 
156 N.C. App. 292 

Sudds v. Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Gillian (COA01-998) 


No. 527P02 
Case below: 


152 N.C. App. 659 





1. Plt's NOA Based Upon a 1. Dismissed 
Constitutional Question (COA02-329) ex mero motu 






No. 640P02 Taylor v. K- 


Mart Corp. 










Case below: 
2. Pit’s PDR Under N.C.G.S. § 7A-31 2. Denied 


Teasley v. Plts’ PDR Under N.C.G.S. § 7A-31 Denied 
Beck (COA02-212) 

Ward v. Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Floors (COA01-568) 

Perfect 


PETITION TO REHEAR 
1 May 2003 


No. 319A02 Alford v. Def’s (Catalytica Pharmaceuticals, Inc. } | Denied 
Catalytica Petition for Rehearing (COA01-959) 

Case below: Pharms., Inc. 

356 N.C. 654 


154 N.C. App. 522 








No. 105P03 











Case below: 


155 N.C. App. 282 


No. 478P02 
Case below: 


151 N.C. App. 752 
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MARY WILLIAMS, PLAINTIFF v. BLUE CROSS BLUE SHIELD OF NORTH CAROLINA, 
DEFENDANT V. ORANGE COUNTY, ORANGE COUNTY BOARD OF COMMISSION- 
ERS, AND ORANGE COUNTY HUMAN RELATIONS COMMISSION, COUNTERCLAIM 
DEFENDANTS 


No. 277PA01 
(Filed 13 June 2003) 


1. Statutes of Limitation and Repose— constitutionality of 
statute—continuing violation runs from enforcement 


The statute of limitations did not bar a counterclaim for a 
declaratory judgment that challenged the constitutionality of an 
Orange County anti-discrimination ordinance and its enabling 
legislation because the alleged wrong constitutes a continuing 
violation. Although Orange County asserts that the statute of lim- 
itations ran from the effective date of the ordinance or the 
enabling legislation, this suit and a companion case were the 
first two suits brought pursuant to the ordinance and BCBSNC 
had no certainty that it would run afoul of the ordinance until it 
was enforced. 


2. Laches— constitutionality of statute—runs from enforcement 


A counterclaim challenging the constitutionality of an 
Orange County anti-discrimination ordinance was not barred by 
laches, even though it was filed five and one-half years after the 
ordinance was adopted and eight and one-half years after the 
enabling legislation and Orange County had expended large 
amounts of money, time, and administrative effort in the creation 
and enforcement of the legislation and the ordinance, because 
this suit and a companion case were the first two suits brought 
pursuant to the ordinance and BCBSNC moved expeditiously 
once the suits were filed. 


3. Constitutional Law— North Carolina—local act—anti- 
discrimination ordinance 


The employment discrimination provision of an Orange 
County anti-discrimination ordinance and its enabling legislation 
constituted local acts within the meaning of Article II, Section 24 
of the North Carolina Constitution because, using the reasonable 
classification test, it could not be concluded that conditions in 
Orange County are suspect to such an extent that the legislature 
could legally create a separate classification to address employ- 
ment discrimination in that county only. 
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4. Constitutional Law— North Carolina—local act prohibi- 
tion—labor and trade 
The employment discrimination provisions of an Orange 
County anti-discrimination ordinance and its enabling legisla- 
tion regulated labor and trade and violated the local act provi- 
sions of the North Carolina Constitution because the effect 
was to govern labor practices even though the intent was to 
prohibit discrimination. 


5. Constitutional Law— North Carolina—local act—permis- 
sive—invalid 
Legislation enabling an Orange County anti-discrimination 
ordinance was invalid (as applied to employment) as a prohibited 
local act regardless of whether Orange County chose to act on 
the legislation. A statute’s validity is judged by what is possible 
rather than by what has been done. 


6. Counties— delegation of power from state—ordinance 
exceeding state and federal standard—employment 
discrimination 

Orange County did not possess the inherent authority to 
pass an employment discrimination ordinance under N.C.G:S. 
§ 153A-121(a), which gives counties the power to enact ordi- 
nances protecting the health and welfare of its citizens and the 
peace and dignity of the county, and N.C.G.S. § 160A-174, which 
provides that state and federal law making an act unlawful do not 
preclude city ordinances requiring a higher standard of conduct. 
The ordinance in this case goes beyond requiring a higher stand- 
ard of conduct and creates a new and independent framework for 
litigation which substantially exceeds the leeway permitted by 
these statutes. 


Justices MARTIN and Braby did not participate in the consid- 
eration or decision of this case. 


On discretionary review pursuant to N.C.G.S. § 7A-31, prior to a 
determination by the Court of Appeals, of an order for partial sum- 
mary judgment entered 13 November 2000 and an amended order for 
partial summary judgment entered 23 January 2001 by Judge Steven 
A. Balog in Superior Court, Orange County. Heard in the Supreme 
Court 11 December 2001. 
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EDMUNDS, Justice. 


In this action, we are called upon to determine: (1) whether the 
North Carolina General Assembly violated Article II, Section 24 of the 
North Carolina Constitution by ratifying enabling legislation permit- 
ting Orange County, the Orange County Board of Commissioners, and 
the Orange County Human Relations Commission (collectively, coun- 
terclaim defendants) to enact and enforce the employment provi- 
sions of an antidiscrimination ordinance entitled the Orange County 
Civil Rights Ordinance (the Ordinance); and (2) whether counter- 
claim defendants acted illegally in enacting and enforcing the 
employment provisions of that Ordinance. For the reasons that fol- 
low, we affirm the trial court’s grant of partial summary judgment to 
defendant Blue Cross Blue Shield of North Carolina (BCBSNC) and 
denial of summary judgment to counterclaim defendants. 


Pursuant to N.C.G.S. § 160A-492, the Orange County Board of 
Commissioners (the Board of Commissioners) in 1987 established 
the Orange County Human Relations Commission (the HRC). See 
N.C.G.S. § 160A-492 (2001) (“[t]he governing body of any city, town, 
or county is hereby authorized to undertake .. . human relations, 
community action and manpower development programs .. . [and] 
may appoint such human relations, community action and manpower 
development committees or boards and citizens’ committees, as it 
may deem necessary in carrying out such programs and activities”). 
The Board of Commissioners’ mandate to the HRC was that it 


(1) study and make recommendations concerning problems in 
the field of human relationships; (2) anticipate and discover prac- 
tices and customs most likely to create animosity and unrest and 
to seek solutions to problems as they arise; (3) make recommen- 
dations designed to promote goodwill and harmony among 
groups in the County irrespective of their race, color, creed, reli- 
gion, ancestry, national origin, sex, affectional preference, 
disability, age, marital status or status with regard to public 
assistance; (4) monitor complaints involving discrimination; (5) 
address and attempt to remedy the violence, tensions, polari- 
zation, and other harm created through the practices of dis- 
crimination, bias, hatred, and civil inequality; and (6) promote 
harmonious relations within the county through hearings and due 
process of law.... 


Orange County Civil Rights Ordinance, art. II, sec. 2.1(a), at 1 (effec- 
tive 1 January 1995) [hereinafter Ordinance]. 
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Thereafter, the HRC advertised and conducted public hearings 
on discrimination in the areas of employment, housing, and public 
accommodation and determined that discrimination in those areas 
existed in Orange County on the basis of race, color, religion, 
sex, national origin, age, disability, familial status, marital status, 
sexual orientation, and veteran status. See Ordinance, art. II, sec. 
2.1(b), (c). As a result of these findings, the Board of Commissioners 
requested that the North Carolina General Assembly adopt enabling 
legislation allowing Orange County to enact a comprehensive civil 
rights ordinance. 


In response, the General Assembly ratified chapter 246 of the 
1991 Session Laws on 10 June 1991, effective that same day. Act of 
June 10, 1991, ch. 246, sec. 6, 1991 N.C. Sess. Laws 456, 460. This leg- 
islation was passed both to aid Orange County in addressing the con- 
cerns raised by the HRC and to authorize Orange County to create or 
designate a commission to assist in the implementation of the 
Ordinance. Section 6 of chapter 246 authorized the Board of 
Commissioners to adopt an ordinance to be referred to either as a 
“Civil Rights Ordinance” or a “Human Rights Ordinance.” Id. 


On 23 March 1993, the Board of Commissioners adopted a reso- 
lution requesting that the Orange County delegation to the General 
Assembly introduce a rewrite of the 1991 legislation to provide for 
“local administration of federal and [s]tate laws prohibiting discrimi- 
nation on the basis of race, color, religion, sex, national origin, age, 
disability, marital status, familial status, and veteran status.” The 
General Assembly made the requested amendments by enacting sec- 
tion 14 of chapter 358 of the 1993 Session Laws, effective upon ratifi- 
cation on 16 July 1993. Act of July 16, 1993, ch. 358, sec. 14, 1993 N.C. 
Sess. Laws 1158, 1169. 


After the General Assembly passed this enabling legislation, the 
Board of Commissioners, on 6 June 1994, adopted the Ordinance. On 
18 April 1995, the Board of Commissioners adopted another resolu- 
tion requesting from the General Assembly an amendment to the 
enabling legislation authorizing the HRC to serve as a deferral agency 
for cases deferred by the Equal Employment Opportunity 
Commission (EEOC) and the Department of Housing and Urban 
Development (HUD), pursuant to planned “worksharing agreements” 
with those agencies. These agreements would authorize transfer by 
the EEOC to Orange County of employment discrimination com- 
plaints filed with it originating in the county and transfer by HUD to 
Orange County of housing discrimination complaints arising in the 
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county. Accordingly, the General Assembly enacted section 2, chap- 
ter 339 of the 1995 Session Laws, effective upon ratification on 28 
June 1995. Act of June 28, 1995, ch. 339, sec. 2, 1995 N.C. Sess. Laws 
802, 803. 


In its current form, the Ordinance is an antidiscrimination law 
applicable only in Orange County and administered by counterclaim 
defendants. The employment provisions of the Ordinance provide in 
pertinent part: 


(a) It is unlawful for an employer: 


(1) To fail or refuse to hire or to discharge any individual, or 
otherwise to discriminate against any individual with respect to 
that individual’s compensation, terms, conditions, or privileges 
of employment, because of such individual’s race, color, re- 
ligion, sex, national origin, age, disability, familial status, or 
veteran status. 


Ordinance, art. IV, sec. 4.1(a)(1), at 9 (effective 1 January 1996).! The 
Ordinance is enforceable by a private cause of action that permits 
those affected to recover injunctive relief, back pay, and compen- 
satory and punitive damages up to $300,000. Ordinance, art. VIII, sec. 
8.3.2, at 50-53; art. X, at 54-55. Different sections of the Ordinance 
prohibit discrimination in employment, housing, and public accom- 
modations, as well as the infliction of bodily injury or property 
destruction on account of the factors listed above. The employment 
discrimination provision of the Ordinance became effective 1 January 
1996 and applies to all employers engaged in an industry affecting 
commerce who have fifteen or more employees in Orange County. 
Ordinance, art. III, at 4. Specifically excepted employers include the 
State of North Carolina and the United States. Id. at 4-5. The 
Ordinance provides that when the HRC receives individual com- 
plaints of employment discrimination, it may begin its investigation 
by requesting a statement of the employer's position regarding the 
allegations. Ordinance, art. VIII, sec. 8.1, at 39-42. HRC may also issue 
subpoenas to obtain documents and materials from the employer. Id. 
After completing its investigation, the HRC issues either a finding of 
cause to believe discrimination occurred or a finding that reasonable 
cause does not exist. Ordinance, art. VIII, sec. 8.2, at 42-46. 


1. The Ordinance was enacted 6 June 1994 and was subsequently amended 
3 August 1995. All of its articles, with the exception of Article IV, took effect on 1 
January 1995. Article IV, the unfair employment provision of the Ordinance that is 
the subject of the appeal at bar became effective 1 January 1996. 
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If the HRC finds cause to exist, attempts are made to resolve the 
complaint by conference, conciliation, and/or persuasion. Ordinance, 
art. VHI, sec. 8.1, at 42. If these efforts fail, the HRC issues a right-to- 
sue letter, Ordinance, art. VIII, sec. 8.2, at 45, allowing the com- 
plainant to litigate the matter in the Superior Court, Orange County, 
within one year of receipt of the letter, Ordinance, art. X, at 54. As an 
alternative if cause is found to exist, the HRC itself can instead 
choose to litigate the employment discrimination claim before a state 
administrative law judge (ALJ). Ordinance, art. VIII, sec. 8.2(j)(1), at 
45. In such a case, the employer has no opportunity to opt out of the 
administrative process and demand a jury trial in state court. 
Ordinance, art. VIII, sec. 8.3.1(a), at 46. Any decision by the ALJ is 
automatically reviewed by a three-member panel of the HRC com- 
missioners. Ordinance, art. VIII, sec. 8.3.1(G)(1), at 48. A review- 
ing panel has the discretion to review all aspects of the ALJ’s find- 
ings, including findings of fact, credibility determinations, and legal 
findings, and may affirm, modify, or reverse the ALJ’s recommended 
decision. Id. 


In the case at bar, plaintiff Mary Williams filed claims with the 
HRC and the EEOC alleging discrimination on the grounds that she 
had been forced to resign from her employment with BCBSNC 
because of her age and sex, and also alleging that BCBSNC had 
retaliated against her for filing the discrimination claim. Following 
an investigation, the HRC found reasonable cause to believe that 
BCBSNC had discriminated against plaintiff based on her age and 
gender, and issued a right-to-sue letter. 


Plaintiff filed the suit giving rise to the instant appeal in Superior 
Court, Orange County, on 23 March 1999, claiming that BCBSNC fired 
her because of her age and also in retaliation for filing a claim of dis- 
crimination with the HRC and the EEOC. Specifically, plaintiff 
alleged four causes of action: (1) that BCBSNC wrongfully dis- 
charged plaintiff because of her age, in violation of North Carolina 
public policy as set forth in the Equal Employment Practices Act 
(EEPA), N.C.G.S. ch. 143, art. 49A (2001), and the Ordinance; (2) that 
BCBSNC wrongfully discharged plaintiff because she filed a charge 
of age discrimination with the HRC and the EEOG, in violation of 
North Carolina public policy as set forth in the EEPA and the 
Ordinance; (3) that BCBSNC discharged plaintiff because of her age, 
in violation of the Ordinance; and (4) that BCBSNC discharged plain- 
tiff in retaliation for filing a complaint with the HRC in violation of 
the Ordinance. 
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BCBSNC removed the suit to the United States District Court for 
the Middle District of North Carolina, asserting that plaintiff’s claims 
raised substantial questions of federal law. On 29 July 1999, the fed- 
eral court remanded the case to Superior Court, Orange County, hold- 
ing that because plaintiff had chosen to assert only state law claims, 
she was entitled to proceed in state court. 


After the trial court on 1 November 1999 approved BCBSNC’s 
motion to add a counterclaim, BCBSNC filed its amended answer and 
counterclaim. This new filing contained a declaratory judgment 
action (denominated as the counterclaim), asserting that the enabling 
legislation and the Ordinance violated Article H, Section 24(1)(j) of 
the North Carolina Constitution, which prohibits “any local, private, 
or special act or resolution . . . [rJegulating labor, trade, mining, 
or manufacturing.” N.C. Const. art. II, § 24(1)qG). On 31 July 2000, 
BCBSNC filed a further amended answer and first amended counter- 
claim, adding a claim that the Ordinance denied BCBSNC equal pro- 
tection of the law. Beginning on 6 November 2000, the trial court 
heard cross-motions for summary judgment. BCBSNC’s motion was 
based upon a claim that the Ordinance’s employment discrimination 
provisions were unconstitutional, while counterclaim defendants’ 
motion argued that the Ordinance was constitutional] in its entirety 
but that, even if it were not, BCBSNC was precluded from attacking 
the Ordinance based on the affirmative defenses of laches and the 
statute of limitations. 


After hearing arguments and reviewing the parties’ briefs, the 
trial court on 13 November 2000 entered an order declaring the 
employment provisions of the Ordinance to be in violation of Article 
IJ, Section 24 of the North Carolina Constitution, and in violation of 
the equal protection guarantees of the Fourteenth Amendment to the 
United States Constitution and Article I, Section 19 of the North 
Carolina Constitution. The trial court also enjoined counterclaim 
defendants from enforcing the unlawful employment discrimination 
provisions of the Ordinance as well as any civil rights investigations 
and civil actions thereunder. Pursuant to the request of counterclaim 
defendants, and with the consent of BCBSNC, the trial court on 23 
January 2001 amended its order to certify its decision for interlocu- 
tory appeal under Rule 54(b) of the North Carolina Rules of Civil 
Procedure and section 1-277 of the North Carolina General Statutes. 
N.C. R. Civ. P. 54(b); N.C.G.S. § 1-277 (2001). Counterclaim defend- 
ants filed notice of appeal on 19 February 2001. This Court allowed 
discretionary review on 19 July 2001, prior to determination by the 
Court of Appeals pursuant to section 7A-31. N.C.G.S. § 7A-31 (2001). 
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As a preliminary matter, we observe that the only issues before us 
pertain to the employment provisions of the enabling legislation and 
the Ordinance. Because the parties had no occasion to brief or argue 
the constitutionality of the provisions of the enabling legislation and 
the Ordinance relating to housing and public accommodation and 
because the following analysis consequently focuses only on the 
employment provisions, we express no opinion as to the legality of 
any aspect of either the enabling legislation or the Ordinance unre- 
lated to employment. 


[1] We first consider whether the trial court erred in concluding that 
BCBSNC’s declaratory judgment action against counterclaim defend- 
ants was not barred by the statute of limitations. Summary judgment 
may be granted in a declaratory judgment proceeding, N.C. Farm 
Bureau Mut. Ins. Co. v. Briley, 127 N.C. App. 442, 444, 491 S.E.2d 
656, 657 (1997), disc. rev. denied, 347 N.C. 577, 500 S.E.2d 82 (1998), 
where “the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that any party is enti- 
tled to a judgment as a matter of law,” N.C.G.S. § 1A-1, Rule 56(c) 
(2001). “When the statute of limitations is properly pleaded and the 
facts of the case are not disputed[,] resolution of the question 
becomes a matter of law and summary judgment may be appro- 
priate.” Marshburn v. Associated Indem. Corp., 84 N.C. App. 365, 
369, 353 S.E.2d 123, 126, disc. rev. denied, 319 N.C. 673, 356 S.E.2d 
779 (1987). 


Counterclaim defendants contend that summary judgment 
should have been granted because the claims of BCBSNC are barred 
by the statute of limitations. Their position is that the time period for 
BCBSNC’s filing of a constitutional challenge to the Ordinance or the 
enabling legislation began to run on the date the enabling legislation 
or the Ordinance became effective, which was 28 June 1995 for the 
enabling legislation or 1 January 1996 for the Ordinance. Further, 
counterclaim defendants contend that the applicable statute of limi- 
tations for BCBSNC’s action is three years based upon either N.C.G.S. 
§ 1-52(2) or 1-52(5) and that BCBSNC failed successfully to file suit 
within that period because BCBSNC filed its counterclaim motion 
on 1 November 1999. We disagree, and for the reasons that follow, 
we affirm the trial court’s granting of summary judgment in favor of 
BCBSNC as to this issue. 


The general rule for claims other than malpractice is that a cause 
of action accrues as soon as the right to institute and maintain a suit 
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arises. See N.C.G.S. § 1-15(a) (2001); Thurston Motor Lines, Inc. v. 
General Motors Corp., 258 N.C. 323, 325, 128 S.E.2d 413, 415 (1962). 
However, this Court has also recognized the “continuing wrong” or 
“continuing violation” doctrine as an exception to the general rule. 
See Faulkenbury v. Teachers’ & State Employees’ Ret. Sys. of N.C., 
345 N.C. 683, 694-95, 483 S.E.2d 422, 429-30 (1997). When this doc- 
trine applies, a statute of limitations does not begin to run until the 
violative act ceases. See Virginia Hlosp. Ass’n. v. Baliles, 868 F.2d 
653, 663 (4th Cir. 1989). “A continuing violation is occasioned by 
continual unlawful acts, not by continual ill effects from an original 
violation.” Ward v. Caulk, 650 F2d 1144, 1147 (9th Cir. 1981). To 
determine whether BCBSNC suffers from a continuing violation, we 
examine this case under a test that considers “[t]he particular poli- 
cies of the statute of limitations in question, as well as the nature of 
the wrongful conduct and harm alleged,” as set out in Cooper v. 
United States, 442 F.2d 908, 912 (7th Cir. 1971). See Faulkenbury v. 
Teachers’ & State Employees’ Ret. Sys. of N.C., 108 N.C. App. 357, 
368, 424 S.E.2d 420, 425 (utilizing the Cooper test to determine if a 
continuing violation exists), aff'd per curiam, 335 N.C. 158, 436 
S.E.2d 821 (1993); National Adver. Co. v. City of Raleigh, 947 F.2d 
1158, 1167 (4th Cir. 1991) (same), cert. denied, 504 U.S. 931, 118 
L. Ed. 2d 593 (1992). In particular, we must examine the wrong 
alleged by BCBSNC to determine if the purported violation is the 
result of “continual unlawful acts,” each of which restarts the running 
of the statute of limitations, or if the alleged wrong is instead merely 
the “continual ill effects from an original violation.” Ward v. Caulk, 
650 F.2d at 1147. 


Our review of the record satisfies us that the alleged wrong here 
constitutes a continuing violation. To date, BCBSNC has been the 
subject of at least two lawsuits as well as numerous proceedings 
under the Ordinance. When the enabling legislation and the 
Ordinance were first enacted, BCBSNC was just another employer 
in Orange County to which these new laws applied; any harm to 
BCBSNC was both prospective and speculative. The alleged wrongs 
to BCBSNC became apparent only upon enforcement of the 
Ordinance through the filing of lawsuits and proceedings against 
BCBSNC. Thus, BCBSNC is not merely suffering the ill effects of a 
single alleged original wrong that accrued when the enabling leg- 
islation and the Ordinance were enacted. Instead, it has been sub- 
jected to a number of alleged wrongs through the application of the 
enabling legislation and the Ordinance. “[I]f the same alleged viola- 
tion was committed at the time of each act, then the limitations 


180 IN THE SUPREME COURT 


WILLIAMS v. BLUE CROSS BLUE SHIELD OF N.C. 
(357 N.C. 170 (2003)] 


period begins anew with each violation... .” Perez v. Laredo Junior 
Coll., 706 F.2d 731, 733 (5th Cir. 1983), cert. denied, 464 U.S. 1042, 79 
L. Ed. 2d 172 (1984). 


Counterclaim defendants cite several cases to support their 
position that the alleged wrong occurred upon enactment of the 
applicable laws and that any further wrong was no more than the ill 
effects of an original violation. See Capital Outdoor Adver., Inc. v. 
City of Raleigh, 337 N.C. 150, 164, 446 S.E.2d 289, 297 (1994) (where 
owner of outdoor advertising company challenged ordinance requir- 
ing amortization and ultimate removal of nonconforming signs, limi- 
tation period began on effective date of ordinance because “[i]t was 
on that precise date that the expected useful life of the plaintiffs’ bill- 
boards was foreshortened”); National Adver. Co. v. City of Raleigh, 
947 F.2d 1158 (where ordinance required that nonconforming signs be 
removed within five and one-half years, limitations period began to 
run when ordinance enacted because plaintiff advertiser was imme- 
diately on notice that his signs would have to be taken down at a time 
certain in the future); Rozar v. Mullis, 85 F.3d 556 (11th Cir. 1996) 
(where landfill placed in predominately African-American neighbor- 
hood, two-year statute of limitations applied to bar suit against 
county defendants because plaintiffs’ injury accrued when county 
selected the landfill site at a public hearing, but did not bar suit 
against state defendants, who became involved only during the later 
permitting process). We believe that these cases are distinguishable 
from the case at bar. In both Capital Outdoor Advertising and 
National Advertising Company, the plaintiffs were provided notice 
at the moment the ordinances were passed that they would suffer a 
specific loss at a specific time. By contrast, BCBSNC had no certainty 
that it would run afoul of the Ordinance until the instant suit and 
companion suit were filed against it. Rozar involved a taking, in that 
the value of the plaintiffs’ property would be diminished by the land- 
fill. “his argument misapprehends the differences between a statute 
that effects a taking and a statute that inflicts some other kind of 
harm.” Levald, Inc. v. City of Palm Desert, 998 F.2d 680, 688 (9th Cir. 
1993), cert. denied, 510 U.S. 1093, 127 L. Ed. 2d 217 (1994). In takings 
cases, there is a “single harm, measurable and compensable when the 
statute is passed.” Id. 


Unlike the cases cited by counterclaim defendants, the alleged 
wrong in the case at bar “is continuing, or does not occur until the 
statute is enforced—in other words, until it is applied.” Jd. According 
to BCBSNC, the suit brought by plaintiff here against BCBSNC, and a 
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companion case, were the first two lawsuits brought against an 
employer pursuant to the Ordinance. BCBSNC asserted a challenge 
to the constitutionality of the Ordinance nine months after plaintiff's 
lawsuit was filed and only four and a half months after this case was 
remanded from the federal district court. Similarly, BCBSNC sought 
to challenge the Ordinance eleven months after the companion law- 
suit was filed. Thus, BCBSNC’s action in the case at bar was brought 
well within any limitations period triggered by the suits and proceed- 
ings brought against it. 


These assignments of error are overruled. 


[2] We next address whether the trial court erred in concluding that 
BCBSNC’s declaratory judgment action against counterclaim defend- 
ants was not barred by the equitable doctrine of laches. Like the 
statute of limitations, laches may be raised properly on a motion for 
summary judgment. See Taylor v. City of Raleigh, 290 N.C. 608, 622, 
227 S.E.2d 576, 584 (1976); Capps v. City of Raleigh, 35 N.C. App. 
290, 241 S.E.2d 527 (1978). 


In equity, where lapse of time has resulted in some change in 
the condition of the property or in the relations of the parties 
which would make it unjust to permit the prosecution of the 
claim, the doctrine of laches will be applied. Hence, what delay 
will constitute laches depends upon the facts and circumstances 
of each case. 


Teachey v. Gurley, 214 N.C. 288, 294, 199 S.E. 83, 88 (1938). Our 
review of this issue involves a three-part analysis: 


(1) Do the pleadings, affidavits and exhibits show any dispute as 
to the facts upon which [counterclaim] defendants rely to show 
laches on the part of plaintiffs [technically, defendants in this 
case]? (2) If not, do the undisputed facts, if true, establish plain- 
tiffs’ laches? (8) If so, is it appropriate that [counterclaim] 
defendants’ motion for summary judgment, made under GS. 
1A-1, Rule 56(b), be granted? 


Taylor v. City of Raleigh, 290 N.C. at 621, 227 S.E.2d at 584. 


Here, counterclaim defendants contend that BCBSNC’s delay in 
filing a constitutional challenge—almost five and a half years after 
the Ordinance was adopted and eight and a half years from the effec- 
tive date of the enabling legislation—has caused a sufficient detri- 
mental change in their position that laches should act as a bar to suit. 
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Counterclaim defendants argue that BCBSNC’s delay in bringing the 
challenge, when considered along with the large amounts of money, 
time, and administrative effort expended in the creation and enforce- 
ment of the enabling legislation and the Ordinance, has caused it 
materially to change its position such that it would be prejudicial and 
unfair to allow BCBSNC’s challenge to continue. 


As detailed above, BCBSNC indicates in its brief that the suit at 
bar and the companion case were the first two lawsuits brought 
against an employer pursuant to the Ordinance. We have held “ ‘the 
mere passage or lapse of time is insufficient to support a finding of 
laches; for the doctrine of laches to be sustained, the delay must be 
shown to be unreasonable and must have worked to the disadvan- 
tage, injury or prejudice of the person seeking to invoke it.’” Id. at 
622-23, 227 S.E.2d at 584-85 (quoting 22 Am. Jur. 2d Declaratory 
Judgments § 78 (1965)). We do not discount the expense and good- 
faith effort expended by Orange County. Nevertheless, the record 
shows that BCBSNC moved expeditiously once these suits were filed 
against it. Accordingly, we believe that there was no unreasonable 
delay in bringing this challenge. 


These assignments of error are overruled. 


[3] We next consider whether the trial court erred in its holding that 
the employment discrimination provisions of the Ordinance and its 
enabling legislation violated Article II, Section 24 of the North 
Carolina Constitution. This section of the Constitution, entitled 
“Limitations on local, private, and special legislation,” provides in 
pertinent part: 


(1) Prohibited subjects. The General Assembly shall not 
enact any local, private, or special act or resolution: 


(j) Regulating labor, trade, mining, or manufacturing; 


(3) Prohibited acts void. Any local, private, or special act or 
resolution enacted in violation of the provisions of this Section 
shall be void. 


N.C. Const. art. II, § 24(1)(j), (3). 


Counterclaim defendants argue that neither the enabling legisla- 
tion nor the Ordinance is a local act under Article II, Section 24. 
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Further, counterclaim defendants contend that even if this Court 
determines that the enabling legislation and the Ordinance are lo- 
cal acts, they are not prohibited local acts because they seek to regu- 
late discrimination (which is not a forbidden purpose) rather than 
labor or trade. 


Our review of counterclaim defendants’ argument is two-fold. 
First, we must determine whether the enabling legislation and the 
Ordinance are local acts as contended by BCBSNC or whether they 
are general laws as contended by counterclaim defendants. Second, 
if they are found to be local acts, we must determine whether the 
enabling legislation and the Ordinance regulate labor or trade. As we 
make this determination, we are aware that: 


It is well settled in this State that the courts have the power, 
and it is their duty in proper cases, to declare an act of the 
General Assembly unconstitutional—but it must be plainly and 
clearly the case. If there is any reasonable doubt, it will be 
resolved in favor of the lawful exercise of their powers by the 
representatives of the people. 


Glenn v. Board of Educ., 210 N.C. 525, 529-30, 187 S.E. 781, 784 
(1936). 


“A statute is either ‘general’ or ‘local’; there is no middle ground.” 
High Point Surplus Co. v. Pleasants, 264 N.C. 650, 656, 142 S.E.2d 
697, 702 (1965). We have observed that “no exact rule or formula 
capable of constant application can be devised for determining in 
every case whether a law is local, private or special or whether gen- 
eral.” McIntyre v. Clarkson, 254 N.C. 510, 517, 119 S.E.2d 888, 893 
(1961). Consequently, since the enactment of Article II, Section 24 
(originally Article II, Section 29, see Smith v. County of Mecklenburg, 
280 N.C. 497, 506, 187 S.E.2d 67, 73 (1972)), we have set out alterna- 
tive methods for determining whether a law is general or local. See 
City of New Bern v. New Bern-Craven Cty. Bd. of Educ., 338 N.C. 
430, 435-36, 450 S.E.2d 735, 738-39 (1994). In earlier decisions, we 
held that if the legislation impacted a majority of the counties, the 
law was general. See State v. Dixon, 215 N.C. 161, 165, 1 S.E.2d 521, 
523 (1939). Later, we established what has become known as the “rea- 
sonable classification” test. See McIntyre v. Clarkson, 254 N.C. at 
518-19, 119 S.E.2d at 894-95. This test considers how the law in ques- 
tion classifies the persons or places to which it applies. Pursuant to 
this test, the “[c]lassification must be reasonable and . . . must be 
based on a reasonable and tangible distinction and operate the same 
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on all parts of the state under the same conditions and circum- 
stances.” Jd. at 519, 119 S.E.2d at 894. A law is deemed local 


where, by force of an inherent limitation, it arbitrarily sepa- 
rates some places from others upon which, but for such limita- 
tion, it would operate, where it embraces less than the entire 
class of places to which such legislation would be necessary or 
appropriate having regard to the purpose for which the legisla- 
tion was designed, and where the classification does not rest on 
circumstances distinguishing the places included from those 
excluded. 


Id. at 518, 119 S.E.2d at 894. On the other hand, 


the constitutional prohibition against local acts simply com- 
mands that when legislating in certain specified fields the 
General Assembly must make rational distinctions among units 
of local government which are reasonably related to the purpose 
of the legislation. A law is general if “any rational basis reason- 
ably related to the objective of the legislation can be identified 
which justifies the separation of units of local government into 
included and excluded categories.” 


Adams v. N.C. Dep’t. of Natural & Econ. Res., 295 N.C. 683, 691, 249 
S.E.2d 402, 407 (1978) (quoting Joseph S. Ferrell, Local Legislation 
in the North Carolina General Assembly, 45 N.C. L. Rev. 340, 391 
(1967)). 


In Town of Emerald Isle v. State, 320 N.C. 640, 360 S.E.2d 756 
(1987), we departed from the reasonable classification test enunci- 
ated in Adams where the act in question applied only to a site- 
specific portion of land on a particular beach. Instead, we applied a 
test that examined “the extent to which the act in question affects the 
general public interests and concerns,” id. at 651, 360 S.E.2d at 763, 
because the reasonable classification test was “ill-suited to the ques- 
tion presented in [that] case, since by definition a particular public 
pedestrian beach access facility must rest in but one location,” id. at 
650, 360 S.E.2d at 762. 


Our review of the various analyses for determining whether an 
act is local or general satisfies us that the reasonable classifica- 
tion test is most appropriate to the case at bar. While, in this case, 
the enabling legislation and the Ordinance allowing for the creation 
of a comprehensive civil rights ordinance apply only to Orange 
County, this legislation is not site-specific as in Emerald Isle be- 
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cause “[sjuch a legislated change could be effected as easily in 
{Orange County] as in any other [county] in the state.” City of 
New Bern v. New Bern-Craven Cty. Bd. of Educ., 338 N.C. at 436, 
450 S.E.2d at 739. Consequently, the Emerald Isle analysis is inap- 
plicable to this case. 


Under a reasonable classification analysis, “the distinguishing 
factors between a valid general law and a prohibited local act are the 
related elements of reasonable classification and uniform applica- 
tion.” Adams v. N.C. Dep’t. of Natural & Econ. Res., 295 N.C. at 
690, 249 S.E.2d at 407. Legislative classification of conditions, per- 
sons, places, or things is reasonable when it is “based on [a] rational 
difference of situation or condition.” High Point Surplus Co. v. 
Pleasants, 264 N.C. at 656, 142 S.E.2d at 702. 


Based upon our earlier decisions, we must determine in this case 
whether the legislature had a rational basis to justify singling out 
Orange County through the enabling legislation, thereby allowing this 
one county to create its own civil rights ordinance enforcing particu- 
lar employment rights of Orange County citizens. Phrased differently, 
we must determine whether the General Assembly should have 
granted Orange County the power, rationally based upon some situa- 
tion unique to that county, to create and enforce additional employ- 
ment rights beyond those accorded any other county in this state. 
Based upon our thorough review of the record, we determine that 
neither the enabling legislation passed by the legislature nor the 
Ordinance suggests any rational basis justifying treatment of 
Orange County differently from all other North Carolina counties 
as to those rights. 


A history of the promulgation of Article II, Section 24 reveals: 


The organic law of the State was originally drafted and pro- 
mulgated by a convention which met at Halifax in December, 
1776. During the ensuing 140 years, the Legislature of North 
Carolina possessed virtually unlimited constitutional power to 
enact local, private, and special statutes. This legislative power 
was exercised with much liberality, and produced a plethora of 
local, private, and special enactments. As an inevitable conse- 
quence, the law of the State was frequently one thing in one 
locality, and quite different things in other localities. To minimize 
the resultant confusion, the people of North Carolina amended 
their Constitution at the general election of 1916 so as to deprive 
their Legislature of the power to enact local, private, or special 
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acts or resolutions relating to many of the most common subjects 
of legislation. 


In thus amending their organic law, the people were moti- 
vated by the desire that the General Assembly should legislate for 
North Carolina in respect to the subjects specified as a single 
united commonwealth rather than as a conglomeration of innu- 
merable discordant communities. To prevent this laudable desire 
from degenerating into a mere pious hope, they decreed in 
emphatic and express terms that “any local, private, or special 
act or resolution passed in violation of the provisions of this 
section shall be void.” 


Idol v. Street, 233 N.C. 730, 732-33, 65 S.E.2d 313, 314-15 (1951) (quot- 
ing N.C. Const. of 1868, art. II, sec. 29 (1917) (now Article II, Section 
24, as previously noted); see also John V. Orth, The North Carolina 
State Constitution: A Reference Guide 89-90, 166-67 (1993). 


A brief comparison of the Ordinance with the employment dis- 
crimination law applicable across North Carolina reveals that the 
enabling legislation and the Ordinance generate different law in one 
locality from that applicable to other localities within the state. First, 
the Ordinance creates in Orange County two additional protected 
categories of employment discrimination apparently found nowhere 
else in the state.2 The Ordinance prevents Orange County employers 
with fifteen or more employees from discriminating because of 
“familial status” or “veteran status,” Ordinance, art. IV, sec. 4.1(a)(1), 
at 9, classifications that are not found in either the EEPA or section 
2000e-2 of title 42 of the United States Code, 42 U.S.C. § 2000e-2 
(2000) (“Unlawful employment practices”). Second, a method for 
enforcing employment discrimination suits has been created in 
Orange County that exists nowhere else in North Carolina. Thus, in a 
single dispute involving one employee, an employer in Orange County 
may be investigated and sued by either the HRC or the EEOC.? In 


2. We use the word “apparently” advisedly. The briefs indicate that the City of 
Durham and New Hanover County also have human relations commissions that 
enforce local employment discrimination ordinances. Those ordinances are not before 
us. However, even if their provisions mirror those of the Orange County Ordinance and 
create similar additional employment rights in the City of Durham and in New Hanover 
County, their existence in those limited locales does not affect our analysis that the 
enabling legislation and the employment provisions of the Orange County Ordinance 
constitute a local law. 


3. We note that a plaintiff may always bring suit as an individual upon receipt of 
a right-to-sue letter. 
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other words, as acknowledged in deposition by the Director of the 
Orange County Department of Human Rights and Relations, such an 
Orange County employer can be compelled to respond to two differ- 
ent government investigations and suits. By contrast, an employer 
elsewhere in North Carolina may be subject to investigation by the 
EEOC or the North Carolina Department of Administration’s Human 
Relations Commission, see N.C.G.S. § 143-422.3, but can only be sued 
through a federal claim brought by the EEOC. 


Additionally, an employee working in Orange County may benefit 
from a longer statute of limitations for the raising of administrative 
claims than employees working in other counties. Employers in any 
county other than Orange may raise a statute of limitations defense if 
an employee fails to file a complaint with the EEOC within 180 days 
of the alleged unlawful act. See 42 U.S.C. § 2000e-5(e) (2000). In 
Orange County, however, by virtue of the Ordinance, an employer 
may not raise a statute of limitations defense unless the charge 
was filed after 300 days of the alleged act. See id.; see also 29 U.S.C. 
§ 626(d)(2) (2000). 


Similarly, the statute of limitations period for the filing of dis- 
crimination lawsuits differs between Orange County employers and 
employers elsewhere. A North Carolina employer not in Orange 
County may assert a statute of limitations defense against an 
employee who fails to file suit within ninety days of receiving a 
right-to-sue letter from the EEOC. See 42 U.S.C. § 2000e-5()(1); 29 
U.S.C. § 626(e). In contrast, while the limitations period for EEOC 
complaints remains the same, an employer in Orange County may 
not assert a statute of limitations defense for discrimination claims 
filed under the Ordinance unless the employee fails to file suit one 
year after receiving a right-to-sue notice from the HRC. Ordinance, 
art. X, at 54. 


In addition, there is no evidence in the record to suggest that 
employment practices in Orange County differ in any significant way 
from the employment practices in other North Carolina counties. 
Consequently, we are unable to conclude that conditions in Orange 
County alone are suspect to such ar extent that the legislature legally 
could create a separate classification to address employment dis- 
crimination in that county only. See City of New Bern v. New Bern- 
Craven Cty. Bd. of Educ., 338 N.C. at 488, 450 S.E.2d at 740 (no 
rational basis to separate New Bern from other cities for special 
legislative attention regarding the designation of an appropriate 
inspection department); Smith v. County of Mecklenburg, 280 N.C. at 
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507-08, 187 S.E.2d at 74 (no particular features in Mecklenburg and 
Moore Counties that differentiate them from other counties with ref- 
erence to the right of their citizens to decide whether to have liquor 
by the drink); High Point Surplus Co. v. Pleasants, 264 N.C. at 657, 
142 S.E.2d at 703 (no reasonable distinction to demonstrate that a 
Sunday observance law is more necessary for the welfare of Wake 
County than other counties); Treasure City of Fayetteville, Inc. v. 
Clark, 261 N.C. 130, 134-35, 1384 $.E.2d 97, 100-01 (1964) (no reason- 
able basis to exempt certain counties from Sunday closing statute 
than other counties); McIntyre v. Clarkson, 254 N.C. at 524-25, 119 
S.E.2d at 898 (no reasonable and distinctive feature to allow certain 
counties to have different laws regarding the appointment of justices 
of the peace). Based on all the considerations set out above, we hold 
that the employment provisions of the enabling legislation and the 
Ordinance are local laws. 


Counterclaim defendants contend that the creation and imple- 
mentation of the Ordinance was the fruit of countless hours of 
thorough research regarding discrimination in Orange County. We do 
not doubt the difficult and well-intentioned labor that has been 
expended in the planning and implementation of this employment 
rights program, nor do we question the commendable motives behind 
Orange County’s effort to expunge as many vestiges of discrimination 
as is humanly possible. Our role, however, is to determine whether 
the method employed by Orange County comports with the 
Constitution of North Carolina. Any local, private, or special act or 
resolution enacted in violation of Article II, Section 24 shall be void, 
“no matter how praiseworthy or wise [its provisions] may be.” Idol v. 
Street, 233 N.C. at 733, 65 S.E.2d at 315. 


It was the purpose of [Article II, Section 24] to free the General 
Assembly from the enormous amount of petty detail which had 
been occupying its attention, to enable it to devote more time and 
attention to general legislation of statewide interest and concern, 
to strengthen local self-government by providing for the delega- 
tion of local matters by general laws to local authorities, and to 
require uniform and coordinated action under general laws on 
matters related to the welfare of the whole State. 


High Point Surplus Co. v. Pleasants, 264 N.C. at 656, 142 S.E.2d at 
702. Therefore, if the General Assembly should undertake to address 
employment discrimination by means of a state statute, Article II, 
Section 24 requires that it enact either a statewide law applicable to 
employers and their employees regardless of where they reside 
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within the state or a general law that makes reasonable classifica- 
tions based upon rational differences of circumstances. That process 
was not followed here. Upholding the particularized laws in this case 
could lead to a balkanization of the state’s employment discrimina- 
tion laws, creating a patchwork of standards varying from county to 
county. The end result would be the “conglomeration of innumerable 
discordant communities” that Article II, Section 24 was enacted to 
avoid. Jd. at 732, 65 S.E.2d at 315. 


[4] Having determined that the enabling legislation and the 
Ordinance are local laws, we next must consider whether they regu- 
late labor or trade. Previously, this Court has adopted the definition 
of to “regulate” as “ ‘to govern or direct according to rule; .. . to bring 
under the control of law or constituted authority.’ ” State v. Gulledge, 
208 N.C. 204, 208, 179 S.E. 883, 886 (1935) (quoting Webster's New 
International Dictionary 2099 (2d ed. 1935)), quoted in Cheape v. 
Town of Chapel Hill, 320 N.C. 549, 559, 359 S.E.2d 792, 798 (1987). 
“Labor” has been defined as “compensated employment,” State v. 
Chestnutt, 241 N.C. 401, 403, 85 S.E.2d 297, 299 (1955), and “trade” 
has been defined as “a business venture for profit and includes any 
employment or business embarked in for gain or profit,” High Point 
Surplus Co. v. Pleasants, 264 N.C. at 655-56, 142 S.E.2d at 702. After 
reviewing the record, we believe the enabling legislation and the 
Ordinance regulate labor in Orange County. 


As noted above, counterclaim defendants contend that the 
acts seek only to regulate discrimination, not labor or trade. 
However, the record demonstrates that while the intent of the 
enabling legislation and the Ordinance is to prohibit discrimination in 
the workplace, the effect of these enactments is to govern the labor 
practices of “person[s] engaged in an industry affecting commerce 
who has 15 or more employees” in Orange County. Numerous as- 
pects of the employer/employee relationship fall within the ambit 
of the Ordinance, from hiring through resignation, retirement, or ter- 
mination. The Ordinance requires covered employers to conduct 
their internal practices pursuant to the requirements of the 
Ordinance or face the possibility of civil suit by either an employee or 
the HRC. By seeking to curb unlawful discrimination by regulating 
covered employers, the enabling legislation and the Ordinance have 
the practical effect of regulating labor, as forbidden by Article II, 
Section 24. 


In their briefs and at oral argument, the parties discussed the 
enabling legislation and the Ordinance in terms of trade. Although 
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our conclusion that the acts regulate labor is dispositive as to this 
issue, we believe that they regulate trade as well. Most of the employ- 
ers affected by the Ordinance are businesses operated for gain or 
profit. Regulation of these employers has the practical effect of regu- 
lating trade. See Smith v. County of Mecklenburg, 280 N.C. at 509, 187 
S.E.2d at 75 (statute authorizing an election in Mecklenburg County 
to determine whether liquor by the drink could be sold under rules 
and regulations created by the local county board was determined to 
be a regulation of trade); High Point Surplus Co. v. Pleasants, 264 
N.C. at 656-57, 142 S.E.2d at 702-03 (local ordinance and statute that 
excepted forty-eight counties from its operation of establishing 
Sunday sales laws was determined to be a regulation of trade); 
Orange Speedway, Inc. v. Clayton, 247 N.C. 528, 533, 101 S.E.2d 406, 
410 (1958) (statute that forbade the holding of motorcycle or auto- 
mobile races on Sunday in Orange County was determined to be a 
regulation of trade). 


[5] Counterclaim defendants also argue that the enabling legislation 
does not “directly” regulate trade or labor because the legislation 
merely gives Orange County the option of adopting an employment 
discrimination ordinance. Therefore, counterclaim defendants 
claim that “permissive” legislation, such as the enabling legislation, 
does not violate Article II, Section 24 in this case. Even though we 
have concluded that the enabling legislation and the Ordinance regu- 
late labor, we address this argument because its validity is not de- 
pendent on the purpose for which the local law was passed. In other 
words, if the legislation as passed is valid because it is “permissive,” 
it does not matter that the purpose of the act is to regulate labor as 
opposed to trade. 


In High Point Surplus Company, this Court determined that leg- 
islation enabling fifty-two counties to prohibit sales on Sunday while 
excepting the remaining forty-eight counties was an unconstitutional 
local law regulating trade. High Point Surplus Co. v. Pleasants, 264 
N.C. at 656-57, 142 S.E.2d at 702-03. The legislation did not mandate 
that the fifty-two counties prohibit sales, but instead enabled the 
local board of commissioners of these fifty-two counties to make 
such determinations applicable to the incorporated towns and cities 
within the counties, so long as each town’s or city’s governing body 
by resolution agreed to such regulation. Id. at 653-54, 142 S.E.2d at 
700. The defendant-appellees in High Point Surplus Company 
sought to distinguish the Sunday sales legislation from our decision 
in Treasure City of Fayetteville, Inc. v. Clark, 261 N.C. 130, 134 
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S.E.2d 97, by pointing out that the statute in Treasure City involved 
a mandatory Sunday closing law, “whereas [this statute] is permissive 
and takes effect only when invoked by action of the county commis- 
sioners of an included county.” High Point Surplus Co. v. Pleasants, 
264 N.C. at 657, 142 S.E.2d at 703. We were unpersuaded by this argu- 
ment because “[a] statute’s validity must be judged not by what has 
actually been done under it but by what is possible under it.” Id.; see 
also State v. Smith, 265 N.C. 173, 143 S.E.2d 298 (1965) (statute 
authorizing the Forsyth County Board of Commissioners, after adop- 
tion by resolution, to regulate the operation of dance clubs or pool 
halls near a church or schoo] held to be unconstitutional local act 
regulating trade); McIntyre v. Clarkson, 254 N.C. 510, 119 S.E.2d 888 
(permissive statute that enables county commissioners, upon 
approval by county resolution, to determine the number of justices 
of the peace to be appointed held to be unconstitutional local and 
special law); Food Fair, Inc. v. City of Henderson, 17 N.C. App. 335, 
194 S.E.2d 213 (1973) (permissive statute that authorized the 
governing bodies of three counties to refuse to issue license for the 
sale of wine within corporate limits held to be an unconstitutional 
local act regulating trade). Accordingly, counterclaim defendants’ 
argument that the purportedly permissive nature of the enabling leg- 
islation renders it valid is unpersuasive. We hold that this legislation, 
by giving the power to Orange County to enact the employment 
legislation, is invalid, whether or not Orange County had chosen to 
act on that power. 


[6] Finally, counterclaim defendants argue that, even if the en- 
abling legislation is unconstitutional, Orange County possesses the 
inherent authority to pass the employment discrimination Ordinance 
at bar. They cite section 153A-121(a), which gives a county the power 
to enact ordinances that “define, regulate, prohibit, or abate acts, 
omissions, or conditions detrimental] to the health, safety, or welfare 
of its citizens and the peace and dignity of the county,” N.C.G.S. 
§ 153A-121(a), and section 160A-174, which provides that “[t]he fact 
that a State or federal law, standing alone, makes a given act, omis- 
sion, or condition unlawful shall not preclude city ordinances requir- 
ing a higher standard of conduct or condition,” N.C.G.S. § 160A-174 
(2001).4 However, under the Ordinance, a citizen is given subpoena 


4, Counterclaim defendants also cite to N.C.G.S. § 153A-4 (“Broad construction”), 
N.C.G.S. § 153A-123 (“Enforcement of ordinances”), and N.C.G.S. § 158A-134 
(“Regulating and licensing businesses, trades, etc.”). We do not interpret any of these 
statutes as providing Orange County with the authority to enact its own comprehen- 
sive employment rights law. 
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power and the right to sue, even in the absence of finding of cause by 
the HRC. Under the Ordinance, the citizen may seek an injunction 
against an employer and may recover back pay and compensatory 
and punitive damages. By creating a civil relationship and concomi- 
tant private cause of action by one citizen against another, the 
Ordinance goes far beyond merely “requiring a higher standard of 
conduct or condition.” Such a new and independent framework for 
litigation substantially exceeds the leeway permitted to individual 
counties by these statutes. Consequently, we are satisfied that Orange 
County’s employment discrimination Ordinance is not saved by these 
statutory provisions. 


In this analysis, as before, we are addressing only the employ- 
ment discrimination provisions of the Ordinance. Aspects of the 
Ordinance dealing with housing and public accommodation, includ- 
ing such matters as any enforcement mechanisms and remedies avail- 
able under those portions of the Ordinance, are not before us, and we 
express no opinion as to whether Orange County possessed inherent 
authority to address these areas. 


These assignments of error are overruled. 


Because we hold that the enabling legislation and the Ordinance 
violate Article II, Section 24 of the North Carolina Constitution, we 
need not address the additional assignments of error as to whether 
the acts are violative of equal protection under the federal and state 
Constitutions. Based upon the foregoing, we hold that the trial court 
did not err in concluding that the enabling legislation and the 
Ordinance pertaining to employment discrimination are unconsti- 
tutional acts. 


AFFIRMED. 


Justice MARTIN and Justice BRADY did not participate in the 
consideration or decision of this case. 
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DANIEL FABRICIO ROSERO v. LISA BLAKE 


No. 322A02 
(Filed 13 June 2003) 


Child Custody, Support, and Visitation— custody—illegitimate 
child—common law presumption abrogated 
The trial court did not err by awarding custody of an illegiti- 
mate child to plaintiff father based on the best interest of the 
child standard, because the common law rule that custody of an 
illegitimate child presumptively vests in the mother has been 
abrogated by changes in statutory law, including that: (1) 
N.C.G.S. § 50-18.2(a) provides that absent a showing that the bio- 
logical or adoptive parents are unfit, that they have otherwise 
neglected their children’s welfare, or that some other compelling 
reason exists, the paramount rights of both parents to the com- 
panionship, custody, or care and control of their minor child must 
prevail; (2) N.C.G.S. § 29-19(b)(2) and (c) provides that illegiti- 
mate children today are entitled to inherit from their fathers and 
his relatives, and the fathers would be entitled to inherit from 
their children, even though they have not been legitimated; (3) 
N.C.G.S. § 48-3-601(2)(b) provides that the consent of illegitimate 
children’s fathers who acknowledged paternity is required for 
their adoption; and (4) N.C.G.S. § 110-132(a) provides another 
method for formal acknowledgment of paternity even though the 
father may not have pursued legitimation procedures. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of 
a divided panel of the Court of Appeals, 150 N.C. App. 250, 563 
S.E.2d 248 (2002), reversing and remanding an order for permanent 
custody entered 2 January 2001, nunc pro tunc 12 December 2000, 
by Judge Anne Salisbury in District Court, Wake County. On 15 
August 2002, the Supreme Court allowed plaintiff's petition for 
discretionary review of additional issues. Heard in the Supreme 
Court 10 March 2003. 


Kathleen Murphy for plaintiff-appellant. 
Sally H. Scherer for defendant-appellee. 


The Sandlin Law Firm, by Deborah Sandlin, on behalf of the 
North Carolina Academy of Trial Attorneys, amicus curiae. 
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BRADY, Justice. 


The questions presented for review are whether the North 
Carolina common-law rule that custody of an illegitimate child pre- 
sumptively vests in the mother has been abrogated by statutory and 
case law and whether that presumption violates the federal and state 
Constitutions. We conclude that the common-law rule has been abro- 
gated by statute, and accordingly, we reverse the decision of the 
Court of Appeals. 


The parties to this action are the natural parents of Kayla 
Alexandria Rosero, born 20 March 1996. Following brief sexual 
encounters between the parties in 1995, plaintiff, Kayla’s father, 
moved to the state of Oklahoma, where he resided at the time of 
Kayla’s birth. Kayla’s mother, defendant, resided at all times in North 
Carolina with Kayla and Kayla’s two older, half brothers. The parties 
were never married to each other. 


Upon being informed of Kayla’s birth, first by defendant and then 
by the Wake County Child Support Enforcement Agency, plaintiff 
submitted to a blood test, which proved that he was Kayla’s 
father. Plaintiff acknowledged paternity on 3 March 1997 by signing a 
“Father’s Acknowledgment of Paternity” prepared pursuant to 
N.C.G.S8. § 110-132(a), and an “Order of Paternity” was subsequently 
entered pursuant to the acknowledgment. Plaintiff agreed to and 
began providing support for Kayla without a court order. Plaintiff has 
never legitimated Kayla pursuant to N.C.G.S. § 49-10 or sought a judi- 
cial determination of paternity as provided for in N.C.G.S. § 49-14. 


Kayla continued to reside with defendant in North Carolina but 
visited regularly with plaintiff and his wife in Oklahoma. Defendant 
maintained a relationship with Clea Johnson, the father of her other 
children, and Kayla also became close to Johnson, calling him “daddy 
Clea.” Defendant worked rotating shifts at a local medical facility, 
and as a result, Kayla often spent nights and weekends with defend- 
ant’s mother and grandmother. Defendant’s mother worked at the day 
care attended by Kayla. 


Kayla’s visits with her father in Oklahoma consisted of long 
weekends. Defendant flew with Kayla to meet plaintiff in Oklahoma, 
facilitating the minor child’s visits with her father. On three or four 
occasions, Kayla visited with her father two weeks at a time. Plaintiff 
also visited Kayla in North Carolina and kept in contact with her 
through telephone calls and other correspondence. 
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On 22 March 2000, shortly after Kayla’s fourth birthday, plaintiff 
initiated the present action for primary custody of his minor child, 
alleging that awarding him custody was in her best interest. 
Defendant answered plaintiff's allegations and filed a counterclaim 
for primary custody. According to defendant, she should retain pri- 
mary custody, as it is in Kayla’s best interest to remain in North 
Carolina and in the environment to which she had become accus- 
tomed. Four and one-half months after initiating the custody pro- 
ceeding, but prior to a hearing, plaintiff and his wife moved to North 
Carolina and continued regular visits with the child. 


Upon hearing testimony and arguments from both parties, the 
trial court awarded primary custody to plaintiff. In an order entered 
2 January 2001, signed nunc pro tunc 12 December 2000, the court 
concluded that, although both parents were fit and proper, it was in 
Kayla’s best interest that she be placed in plaintiff’s primary custody. 
The court found support in its conclusion in the stable and structured 
life provided by plaintiff and his wife, a person with whom Kayla had 
developed a loving relationship. The trial court noted that, in contrast 
to the environment created by plaintiff, defendant’s social life and 
work schedule created a “hectic household” that did not meet the 
child’s needs for stability and consistency. Defendant appealed the 
order for permanent custody. 


During the pendency of defendant’s appeal, plaintiff took physi- 
cal custody of Kayla, and in turn, defendant filed a motion for a pro- 
tective order with the trial court. The trial court denied the motion 
for a protective order. 


On 21 May 2002, a divided panel of the Court of Appeals reversed 
the trial court’s order awarding custody to plaintiff and remanded the 
case for a new hearing consistent with its opinion. Rosero v. Blake, 
150 N.C. App. 250, 563 S.E.2d 248 (2002). The Court of Appeals began 
by concluding that the trial court did not err in refusing to grant the 
protective order. Id. at 254, 563 S.E.2d at 251. Relevant to our review, 
the Court of Appeals further concluded that, in awarding custody to 
plaintiff based upon what was in Kayla’s best interest, the trial court 
ignored the common-law presumption that custody of an illegitimate 
child should be awarded to the mother, absent a showing that she is 
unfit or otherwise unable to care for the minor child. Jd. at 260, 563 
S.E.2d at 255, Judge Ralph Walker concurred in part and dissented in 
part with a separate opinion. Judge Walker found no error in the trial 
court’s application of the best interest of the child standard because 
it was his belief that the common-law presumption in favor of the 
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mother had been abrogated by statute. Jd. at 262, 563 S.E.2d at 256 
(Walker, J., concurring in part and dissenting in part). Judge Walker 
also concluded that the case should be remanded for more detailed 
findings, as the trial court’s findings were not supported by compe- 
tent evidence. /d. at 266, 563 S.E.2d at 258 (Walker, J., concurring in 
part and dissenting in part). 


The case is now before this Court pursuant to plaintiff’s appeal of 
right based upon Judge Walker’s dissent and plaintiff’s petition for 
discretionary review of an additional issue allowed by this Court. 


We find it appropriate to begin with a brief background into the 
common-law presumption giving rise to plaintiff's appeal. Under 
early North Carolina common law, an illegitimate child was nullius 
JSilius, meaning that the child had “no father known to the law, no dis- 
tinction being made between a reputed father and an admitted 
father.” Allen v. Hunnicutt, 230 N.C. 49, 50, 52 S.E.2d 18, 19 (1949). 
Thus, custody of an illegitimate child was to be presumptively 
awarded to the mother unless she was deemed unsuitable. See, e.g., 
Jolly v. Queen, 264 N.C. 711, 713, 142 S.E.2d 592, 595 (1965); 
Browning v. Humphrey, 241 N.C. 285, 287, 84 S.E.2d 917, 918-19 
(1954); In re Shelton, 203 N.C. 75, 79, 164 S.E. 332, 334 (1932). This 
well-established presumption in favor of the child’s mother could be 
rebutted by the putative father only if he proved that “the mother, by 
reason of character or special circumstances, is unfit or unable to 
have the care of her child and that, for this reason, the welfare, or 
best interest, of the child overrides [the mother’s] paramount right 
to custody.” Jolly, 264 N.C. at 714, 142 S.E.2d at 595. The presump- 
tion dates back to pre-America England, where “[b]etween the father 
and the mother... , the latter seems to have the prior claim; for if the 
father obtain[{ed] the custody surreptitiously, the king’s bench 
w[ould] make him restore it.” Moritz v. Garnhart, 7 Watts 302, 303 
(Pa. 1838) (citation omitted). The mother’s paramount right to cus- 
tody was based upon the “frequent doubt as to the child’s father, and 
[the fact] that the mother, nearest in interest and affection to the 
child, w[ould] best promote its welfare.” Wall v. Hardee, 240 N.C. 
465, 466, 82 S.E.2d 370, 372 (1954); see also Moritz, 7 Watts at 
303 (“Though [a child born out of wedlock] be not looked upon as 
a child for any civil purpose, the ties of nature are respected in 
regard to its maintenance.”). 


The North Carolina General Statutes provide that common law, 
“which has not been otherwise provided for in whole or in part, not 
abrogated, repealed, or become obsolete, [is] hereby declared to be 
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in full force within this [s]tate.” N.C.G.S. § 4-1 (2001) (last amended 
in 1778). Thus, because the common-law presumption recognizing a 
preference for maternal custody of an illegitimate child had not been 
abrogated, a putative father was on unequal footing with the mother 
unless he had the child statutorily legitimated either through a legiti- 
macy proceeding as provided for by N.C.G.S. § 49-10 or through sub- 
sequent marriage to the child’s mother pursuant to N.C.G.S. § 49-12. 
See N.C.G.S. § 49-11 (2001) (“The effect of legitimation . .. shall be to 
impose upon the father and mother all of the lawful parental privi- 
leges and rights, as well as all of the obligations which parents owe 
to their lawful issue, and to the same extent as if said child had been 
born in wedlock....”). 


In 1955, this Court held that a putative father was a “parent” as 
defined by North Carolina’s general custody statute in effect at that 
time, N.C.G.S. § 50-13 (1950) (repealed 1967), and therefore had a 
right to maintain an action for custody of his illegitimate child under 
that statute.! Dellinger v. Bollinger, 242 N.C. 696, 699, 89 S.E.2d 592, 
594 (1955) (“Certainly [N.C.G.S. § 50-13] is sufficiently broad and 
comprehensive to include this proceeding which is a controversy 
respecting the custody of a child.”). Although a putative father could 
maintain an action for custody under N.C.G.S. § 50-13, this Court 
confirmed, as late as 1965, that to be awarded custody, the putative 
father must still overcome the common-law presumption for award- 
ing custody in favor of the mother. In Jolly v. Queen, 264 N.C. 711, 
142 S.E.2d 592 (1965), a mother sought to retain custody of her ille- 
gitimate child under circumstances rermarkably similar to those exist- 
ing in the present case. The father in Jolly had held his illegitimate 
child out as his son, had cared for the child, and had provided for 
him. However, the father failed to have the child legitimated. 


This Court reversed the trial court’s award of custody to the puta- 
tive father based upon the trial court’s finding that such an award was 
in the child’s best interest. Id. at 716, 142 S.E.2d at 596. In so doing, 
this Court referenced the maternal-preference presumption, noting 


1. N.C.G.S. § 50-13 provided for a custody proceeding pursuant to a divorce. In 
1949, the General Assembly amended the statute to include not only custody actions 
arising out of divorce proceedings, but also “controversies respecting the custody of 
children not provided for by... G.S. 17-39.” Act of Apr. 15, 1949, ch. 1010, sec. 1, 1949 
N.C. Sess. Laws 1148, 1148. N.C.G.S. § 17-39, as found in the 1953 edition of our General 
Statutes, provided habeas corpus relief to determine custody where husband and wife 
were living separate and apart. 3 Robert E. Lee, North Carolina Family Law § 222 (3d 
ed. 1963) {hereinafter Lee’s Family Law]. Both N.C.G.S. § 17-39 and § 50-13 were 
repealed in 1967. Act of July 6, 1967, ch. 11538, sec. 1, 1967 N.C. Sess. Laws 1772, 1772. 
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that when confronted with a similar situation in the past, the Court 
was not “‘presented with convincing authority’ ” to sustain a trial 
court’s conclusion that the best interest of an illegitimate child would 
be served by placing it with the father. /d. at 715, 142 S.E.2d at 595 
(quoting In re Care & Custody of McGraw, 228 N.C. 46, 47, 44 S.E.2d 
349, 350 (1947)). The Court went on to emphasize the following: 


In this case [the putative father] has taken no steps to legiti- 
mate the son whose custody he now claims. Therefore, under our 
intestacy laws, the child cannot inherit from his father or his 
father’s relatives. Should [the putative father] die, [his wife], of 
course, would have no legal obligation to the boy. The child and 
his lineal descendants can take “by, through and from his mother 
and his other maternal kindred, both descendants and collaterals, 
and they are entitled to take from him.” G.S. 29-19. Should [the 
mother] and her husband desire that he adopt the [child], [the 
father’s] consent would be unnecessary. The child’s domicile is 
that of his mother .... The only legal right which the boy can 
enforce against his putative father is provided by Gen. Stats., ch. 
49, art. I.[*] But this article is not primarily to benefit illegitimate 
children but to prevent them from becoming public charges. 


Jolly, 264 N.C. at 715, 142 S.E.2d at 595-96 (citations omitted). 


The Court in Jolly envisioned a derogation to parents’ paramount 
right to custody of their children by sustaining a finding that the Jolly 
child’s best interest would be served by placing him with his father, a 
person with whom the child had no legal relationship. According to 
the Court, 


a judge might find it to be in the best interest of a legitimate child 
of poor but honest, industrious parents, who were providing him 
with the necessities, that his custody be given to a more affluent 
neighbor or relative who had no child and desired him. Such a 


2. At the time this Court decided Jolly, N.C.G.S. §§ 49-1 to -9 provided the exclu- 
sive remedy for collecting financial support for an illegitimate child. Pursuant to sec- 
tions 49-1 to -9, a criminal action could be brought in the name of the state against a 
reputed father for his willful negligence to support his illegitimate child. 2 Lee’s 
Family Law § 177. Violation of the statute was punishable as a misdemeanor, and, 
upon finding a violation, the judge was to set an amount of support to be paid by the 
father. /d. Any benefit to the child was incidental to the statute’s purpose, which was 
to prevent illegitimate children “from becoming public charges.” Allen, 230 N.C. at 51, 
52 $.E.2d at 19. Those same provisions, with subsequent modifications, still govern 
criminal actions for nonsupport of illegitimate children today. See N.C.G.S. § 49-1 to -9 
(2001). 


IN THE SUPREME COURT 199 


ROSERO v. BLAKE 
[357 N.C. 193 (2003)] 


finding, however, could not confer a right as against such parents 
who had not abandoned their child, even though they had per- 
mitted him to spend much time in the neighbor’s home. In other 
words, the parents’ paramount right to custody would yield only 
to a finding that they were unfit custodians because of bad char- 
acter or other, special circumstances. So it is with the paramount 
right of an illegitimate[ child’s] mother. 


Id. at 715-16, 142 8.E.2d at 596. 


It is against this background that we consider the dispositive 
issue for which plaintiff appealed of right to this Court: Whether the 
North Carolina common-law rule that custody of an illegitimate child 
presumptively vests in the mother has been abrogated by statutory 
and case law. Concluding that the presumption no longer exists as 
law in this state, we reverse the Court of Appeals’ decision to the con- 
trary for the reasons stated below. 


There is no question that the landscape of our law governing 
child custody, the rights of unwed fathers, and the rights of illegiti- 
mate children changed dramatically beginning shortly after our 1965 
decision in Jolly. In 1967, our General Assembly repealed all prior 
statutes governing the custody of minor children and enacted 
N.C.G.S. § 50-13.1 to -13.8, a statutory scheme under which all child 
custody actions are now to be brought. Ch. 1153, secs. 1-2, 1967 N.C. 
Sess. Laws at 1772-77; see also Oxendine v. Catawba Cty. Dep't of 
Soc. Servs., 303 N.C. 699, 706, 281 S.E.2d 370, 374 (1981) (noting that 
although section 50-13.1 is contained within that portion of our 
General Statutes governing divorce and alimony, its application was 
not to be restricted to custody disputes within the context of separa- 
tion or divorce). N.C.G.S. §§ 50-13.1 to -13.8 were enacted “to elimi- 
nate conflicting and inconsistent custody statutes and to replace 
them with a comprehensive act governing all custody disputes.” 
Oxendine, 303 N.C. at 706, 281 S.E.2d at 374. When enacted, N.C.G.S. 
§ 50-13.2 directed the trial courts to award custody based upon what 
“will best promote the interest and welfare of the child.” Ch. 1153, 
sec. 2, 1967 N.C. Sess. Laws at 1772 (adopting the text still contained 
in N.C.G.S. § 50-13.2(a), (b)). Significant to our discussion here, the 
legislature further amended N.C.G.S. § 50-13.2 in 1977 to provide: 
“TB]etween the mother and father, whether natural or adoptive, there 
is no presumption as to who will... better promote the interest and 
welfare of the child.” Act of June 8, 1977, ch. 501, sec. 2, 1977 N.C. 
Sess. Laws 582, 582-83 (amending subsection 50-13.2(a)) (The rele- 
vant portion of the current version of the statute provides the fol- 
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lowing: “Between the mother and father, whether natural or adoptive, 
no presumption shall apply as to who will better promote the interest 
and welfare of the child.”). 


During the same year that the General Assembly enacted N.C.G:S. 
§§ 50-13.1 to -13.8, it adopted N.C.G.S. §§ 49-14, -15, and -16, abrogat- 
ing common law to allow an illegitimate child’s father to bring a judi- 
cial action establishing paternity. 3 Robert E. Lee, North Carolina 
Family Law § 251 (Supp. 1976). N.C.G.S. § 49-15, which has not been 
amended since its enactment in 1967, provides as follows: 


Upon and after the establishment of paternity of an illegiti- 
mate child pursuant to G.S. 49-14, the rights, duties, and obliga- 
tions of the mother and the father so established, with regard to 
support and custody of the child, shall be the same, and may be 
determined and enforced in the same manner, as if the child were 
the legitimate child of such father and mother. 


N.C.G.S. § 49-15 (2001). 


soon after the enactment of and subsequent modifications to 
sections 50-13.1 to -13.8 and sections 49-14 to -16, our appellate 
courts acknowledged the legal consequences that followed there- 
from. Notably, a 1974 decision by the Court of Appeals indicated that 
the common-law presumption for awarding custody of illegitimate 
children to their mothers had been abrogated. In Conley v. Johnson, 
24.N.C. App. 122, 210 S.E.2d 88 (1974), the Court of Appeals affirmed 
a trial court’s award of visitation of an illegitimate child to her father 
based upon what was in the child’s best interest. The trial court in 
Conley found that the plaintiff, who alleged that he was the child’s 
father and had been previously ordered to pay child support in crim- 
inal court, was indeed the child’s father and was “a fit, suitable and 
proper person to have reasonable visitation privileges.” Jd. at 123, 210 
S.E.2d at 89. The mother appealed. 


The Court of Appeals in Conley acknowledged that the mother’s 
challenge to the trial court’s award of visitation was based upon com- 
mon law that dictated that an illegitimate child’s father was not enti- 
tled to visitation unless visitation was consented to by the mother. Id. 
The court, however, citing Dellinger, 242 N.C. 696, 89 S.E.2d 592, and 
N.C.G.S. §§ 50-13.1 to -13.2 and 49-14 to -16, noted its belief that the 
common law had been abrogated by case and statutory law. Conley, 
24 N.C. App. at 123-24, 210 S.E.2d at 89. The Court of Appeals con- 
cluded that the illegitimate child’s father was entitled to all rights, 
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duties, and obligations as was a parent under North Carolina stat- 
utes governing custody disputes. Jd. at 124, 210 S.E.2d at 89-90. The 
court reasoned that if the father would be entitled to custody under 
section 50-13.1, surely he would be entitled to visitation. Jd. at 124, 
210 S.E.2d at 90. 


In addition to those legislative changes acknowledged by the 
Court of Appeals in Conley, our General Assembly has continually 
enacted and modified legislation to establish legal ties binding illegit- 
imate children to their biological fathers and to acknowledge the 
rights and privileges inherent in the relationship between father and 
child. These provisions operate even where the father acknowledges 
paternity but fails to have his child judicially legitimated or to seek a 
judicial determination of paternity. See, e.g., N.C.G.S. § 7B-1111(a)(5) 
(2001) (providing that parental rights of an illegitimate child’s biolog- 
ical father cannot be terminated where the father has established or 
acknowledged paternity based upon any one of four enumerated 
methods); N.C.G.S. § 31-5.5 (2001) (entitling afterborn illegitimate 
children to devises under biological father’s will); N.C.G.S. § 49-12.1 
(2001) (allowing the putative father to legitimate his biological child, 
born to a mother married to another man, thus rebutting the well- 
established presumption that the child is the offspring of the 
other man); N.C.G.S. § 97-2(12) (2001) (granting “acknowledged” ille- 
gitimate children benefits pursuant to our workers’ compensation 
laws); N.C.G.S. § 143-166.2(a) (2001) (including illegitimate children 
in the definition of “dependent child” for the purpose of allowing 
them to receive death benefits if their fathers were employed as 
North Carolina law enforcement officers, firemen, or rescue squad 
employees). 


The General Assembly has also provided a method by which 
putative fathers may formally acknowledge illegitimate children 
without initiating legitimation proceedings or judicial determinations 
of paternity. At the time plaintiff formally acknowledged his pater- 
nity, N.C.G.S. § 110-132(a)? provided, in pertinent part: 


3. The Court of Appeals cited to a version of N.C.G.S. § 110-132(a) appearing in 
the 1999 edition of our General Statutes. Rosero, 150 N.C. App. at 259, 563 S.E.2d at 
255; see also N.C.G.S. § 110-132(a) (1999) (amended 2001). The 1999 version of 
N.C.G.S. § 110-132(a) contained amendments from the 1997 session of the General 
Assembly, which included that portion of the statute that now allows for rescission. 
Act of Aug. 19, 1997, ch. 433, sec. 4.7, 1997 N.C. Sess. Laws 1275, 1285-86. Because the 
1997 amendments did not become effective until October 1997, see ch. 433, sec. 11.3, 
1997 N.C. Sess. Laws at 1316, it appears that the version cited by the Court of Appeals 
included the allowance for rescission and was not applicable to plaintiff, who acknowl- 
edged his paternity in April of 1997. Thus, the version of the statute contained in the 
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In lieu of or in conclusion of any legal proceeding instituted to 
establish paternity, the written acknowledgment of paternity exe- 
cuted by the putative father of the dependent child when accom- 
panied by a written affirmation of paternity executed and sworn 
to by the mother of the dependent child . . . shall have the same 
force and effect as a judgment . . 


N.C.G.S. § 110-132(a) (Supp. 1990) (amended 1997 and 2001).4 


1990 cumulative supplement of our General Statutes is the version that we note as 
being applicable to plaintiff. 


4, N.C.G.S. § 110-132(a), with recent additions underlined and omissions 
stricken, now provides: 


§ 110-132 Aeknewledgement Affidavit of paternity parentage and agree- 


ment to support. 


(a) In lieu of or in conclusion of any legal proceeding instituted to establish 
paternity, the written eeknewledement affidavits of paternity parentage G executed 
by the putative father e : 


stinntotr nt penitence titan the mother OF the dependent 
cng fle 











shall Se an eadiniseion ee appeanay and shall ihese a ihe same siomee aaa le egal 
effect as a judgment of that-eeurt-end-e paternity for the purpose of establishing 


a child support obligation, subject to the right of either signatory to rescind within 
the earlier of: 


(1) 60 days of the date the document is executed, or 


(2) The date of entry of an order establishing paternity or an order for the 
payment of child support. 


In order to rescind, a challenger must request the district court to order the 
rescission and to include in the order specific findings of fact that the request for 
rescission was filed with the clerk of court within 60 days of the signing of the 
document. The court must also find that all parties, including the child support 
enforcement agency, if appropriate, have been served in accordance with Rule 4 
of the North Carolina Rules of Civil Procedure. In the event the court orders 
rescission and the putative father is thereafter found not to be the father of the 
child, then the clerk of court shall send a copy of the order of rescission to the 
State Registrar of Vital Statistics. Upon receipt of an order of rescission, the State 
Registrar shall remove the putative father’s name from the birth certificate. In the 
event that the putative father defaults or fails to present or prosecute the issue of 


paternity, the trial court shall find the putative father to be the biological father as 
a matter of law. 


After 60 days have elapsed, execution of the document may be challenged 
in court only upon the basis of fraud, duress, mistake, or excusable neglect. The 
burden of proof shall be on the challenging party, and the legal responsibili- 
ties, including child support obligations, of any signatory arising from the exe- 


cuted documents may not be suspended during the challenge except for good 
cause shown. 
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The above-noted statutory changes to our family-law jurispru- 
dence follow or are reflective of many decisions from this Court and 
the United States Supreme Court. These decisions acknowledge that, 
absent a showing that the biological or adoptive parents are unfit, 
that they have otherwise neglected their children’s welfare, or that 
some other compelling reason exists, the paramount rights of both 
parents to the companionship, custody, care, and control of their 
minor children must prevail. See, e.g., Troxel v. Granville, 530 U.S. 
57, 72-73, 147 L. Ed. 2d 49, 61 (2000) (recognizing that “the Due 
Process Clause [of the United States Constitution] does not permit a 
[s]tate to infringe on the fundamental right of parents to make child 
rearing decisions simply because a state judge believes a ‘better’ deci- 
sion could be made”); Caban v. Mohammed, 441 U.S. 380, 392-93, 60 
L. Ed. 2d 297, 307-08 (1979) (holding that gender-based law that 
allowed a child’s unwed mother to withhold consent to adopt the 
child but did not allow the same as to the child’s father violated the 
Equal Protection Clause); Stanley v. Illinois, 405 U.S. 645, 657-58, 31 
L. Ed. 2d 551, 562 (1972) (concluding that there was a violation of an 
unwed father’s due process rights where he had custody of his child 
after the mother had died and the child was taken from him without 
a hearing on his fitness); Prince v. Massachusetts, 321 U.S. 158, 166, 
88 L. Ed. 645, 652 (holding that “[i]t is cardinal with us that the cus- 


A written agreement to support setd_the child by periodic payments, which 
may include provision for reimbursement for medical expenses incident to the 
pregnancy and the birth of the child, accrued maintenance and reasonable 
expense of prosecution of the paternity action, when acknowledged as provided 
herein, filed with, and approved by a judge of the district court at any time, shall 
have the same force and effect as an order of support entered by that court, and 
shall be enforceable and subject to modification in the same manner as is pro- 
vided by law for orders of the court in such cases. SHeh—writter-affizmetions, 
eckremiedgments The written affidavit shall contain the social security number 

of the person executing the affidavit. Voluntary agreements to support shall 
contain the social security number of each of the parties to the agreement. The 
written affidavits and agreements to support shall be sworn to before a certifying 
officer or notary public or the equivalent or corresponding person of the state, 
territory, or foreign country where the affirmation, acknowledgment, or agree- 
ment is made, and shail be binding on the person executing the same whether ke 
the person is an adult or a minor. S#ek The child support enforcement agency 
shall ensure that the mother and putative father are given oral and written notice 
of the legal consequences and responsibilities arising from the signing of an affi- 
davit of parentage and of any alternatives to the execution of an affidavit of 
parentage. The mother shall not be excused from making seek-effiermatior the 
affidavit on the grounds that it may tend to disgrace or incriminate her; nor shall 
she thereafter be prosecuted for any criminal act involved in the conception of 
the child as to whose paternity she mekes-eftemeatier attests. 


N.C.G.S. § 110-132(a) (2001). 
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tody, care and nurtur[ing] of the child reside first in the parents, 
whose primary function and freedom include preparation for obliga- 
tions the state can neither supply nor hinder.”); Owenby v. Young, 357 
N.C. 142, 144-45, 579 S.E.2d 264, 266 (2003) (affirming that biological 
and adoptive parents have a constitutionally protected liberty inter- 
est in the care and custody of their children); Adams v. Tessener, 354 
N.C. 57, 66, 550 S.E.2d 499, 505 (2001) (holding that in a custody 
action between natural parents and grandparents, grandparents were 
properly awarded custody because natural parents’ conduct was 
inconsistent with their protected right to care for the child); Price v. 
Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997) (holding that due 
process afforded the parents of minor children a superior right to 
custody of that child in dispute between parents and nonrelatives 
where the parents have acted consistent with their constitutionally 
protected status); Petersen v. Rogers, 337 N.C. 397, 402-03, 445 S.E.2d 
901, 904-05 (1994) (recognizing parents’ constitutionally protected 
right to custody, care, and control of their children); cf. Skinner v. 
Oklahoma, 316 U.S. 535, 86 L. Ed. 1655 (1942) (striking down in- 
voluntary sterilization law because it violated fundamental rights to 
marriage and procreation). 


In light of the changes in our laws governing familial relation- 
ships, we conclude that the Court of Appeals improperly relied upon 
Jolly v. Queen. The relationship of the father in Jolly to his illegi- 
timate child was governed by the strict common-law doctrine of 
nullius filius, dictating the presumption that custody of illegitimate 
children vested in their mother. The Court in Jolly refused to sustain 
the trial court’s findings as to what was in the illegitimate child’s best 
interest, where the child was not entitled to inherit from the father or 
his father’s relatives and could be adopted without the father’s con- 
sent. Jolly, 264 N.C. at 715, 142 S.E.2d at 595-96. As such, the Court 
was forced to look upon the father, not as a parent entitled to a legal 
relationship, but as a stranger who wished to take in an unrelated 
child and raise him as his own. 


Since Jolly, the General Assembly has modified those statutes 
governing intestate succession and adoption discussed therein, such 
that the restrictions imposed upon an unwed father’s estate and his 
right to consent to an adoption no longer exist. Unlike the child in 
Jolly, illegitimate children today are entitled to inherit from their 
fathers and his relatives, and their fathers would be entitled to in- 
herit from them, even though they have not been legitimated. 
N.C.G.S. § 29-19(b)(2), (c) (2001); see also Estate of Lucas v. Jarrett, 
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55 N.C. App. 185, 188-89, 284 S.E.2d 711, 713-14 (1981) (noting that 
there was a change in section 29-19(b), the statute governing intes- 
tate succession where a child is illegitimate, since the decision in 
Jolly). Additionally, the consent of illegitimate children’s fathers 
who acknowledged paternity would now be required for their adop- 
tion. See N.C.G.S. § 48-3-601(2)(b) (2001). Further, in contrast to the 
father in Jolly, illegitimate children’s fathers, including plaintiff, now 
benefit from the provisions of N.C.G.S. § 110-132(a), providing 
another method for formal acknowledgment of paternity, and other 
statutory provisions establishing legal ties between illegitimate chil- 
dren and their fathers, even though they may not have pursued legit- 
imation procedures. 


Moreover, we disagree with the Court of Appeals’ majority that 
the vast changes to the law discussed above indicate only a patch- 
work of abrogations to the common law such that the presumption 
for awarding custody of an illegitimate child is still the law in this 
state. The majority reasoned that the differences between sections 
110-132(a) and 49-14 support its conclusion that the presumption 
still exists, even where a father acknowledges paternity via section 
110-132(a) and embraces his role as the illegitimate child’s father. See 
Rosero, 150 N.C. App. at 258-59, 563 S.E.2d at 254. Unlike the Court of 
Appeals, we find the divergent purposes underlying the article in 
which N.C.G.S. § 110-132(a) is contained, to provide child support, 
and N.C.G.S. § 49-14, to determine paternity, irrelevant. The legisla- 
tive intent of the comprehensive statutes addressing child weifare 
should be the paramount consideration. See Brown v. Flowe, 349 
N.C. 520, 5238-24, 507 S.E.2d 894, 896 (1998) (noting that this Court 
construes multiple statutes governing a single subject 7n part mate- 
ria to effectuate legislative intent and “to harmonize them into one 
law on the subject”). Given the changes to our General Statutes dis- 
cussed supra, the effects of acknowledging paternity, a judicial deter- 
mination of paternity, and legitimation proceedings are similar: The 
illegitimate child is able to inherit by and through the father, the 
father is able to inherit from his child, and the father’s consent is 
needed for adoption. 


We also note that the Court of Appeals’ majority found support 
for its conclusion in the distinction between the high standard for 
establishing paternity judicially under section 49-14, that is, by clear 
and convincing evidence, and the complete lack of standards for 
acknowledging paternity in section 110-132(a). Rosero, 150 N.C. App. 
at 259, 563 S.E.2d at 254-55. The majority further found it significant 
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that acknowledgment under the version of section 110-132(a) appear- 
ing in the 1999 edition of our General Statutes could be rescinded, 
while a judicial determination of paternity was absolute. Id. 
According to the Court of Appeals, these distinctions indicated that a 
father acknowledging paternity under section 110-132(a) was not on 
equal footing with the father who had received a judicial determina- 
tion of paternity. Thus, the court reasoned, the maternal-preference 
presumption still applied to the detriment of the father who acknowl- 
edged paternity under N.C.G.S. § 110-132(a). Id. at 260, 563 S.E.2d at 
255. Again, we disagree. Although section 110-132(a) does not pro- 
vide for even a modicum of proof of paternity, it does require, in both 
the current version and the version in effect for this case, that the 
child’s mother affirm that the acknowledging father is, in fact, the 
natural father. Such a requirement prevents a man from “simply 
declar[ing] his paternity of a child unilaterally and easily filfing] for a 
court order approving his acknowledgment and agreement to sup- 
port.” Durham Cty. Dep’t of Soc. Servs. v. Williams, 52 N.C. App. 
112, 117 n.3, 277 S.E.2d 865, 869 n.3 (1981). Furthermore, whether the 
affirmation of paternity can be rescinded is irrelevant. At the time 
custody is adjudicated, a father who affirms his paternity pursuant to 
section 110-132(a) and pays child support in conjunction with that 
affirmation is acting consistent with his right to care for and have 
control of the child. As with any custody determination, the arrange- 
ment arrived at by the trial court can subsequently yield to a modifi- 
cation based upon a substantial change in circumstances. 


Given the legal relationship between fathers and their illegiti- 
mate children now existing by virtue of certain statutory enactions, 
we believe that the legislature’s 1977 modifications to N.C.G.S. 
§ 50-13.2(a) represent an express abrogation of the common-law pre- 
sumption at issue in the present case. As noted supra, given the 
unambiguous 1977 modification, N.C.G.S. § 50-13.2(a) now provides 
that “[b]etween the mother and father, whether natural or adoptive, 
no presumption shall apply as to who will better promote the interest 
and welfare of the child.” We are unpersuaded by defendant’s argu- 
ment that N.C.G.S. § 50-13.2(a) applies only to abrogate the so-called 
“tender years” doctrine, which previously provided that a mother had 
the superior right to custody of her young children. See Westneat v. 
Westneat, 113 N.C. App. 247, 251, 437 S.E.2d 899, 901 (1994). To deter- 
mine whether N.C.G.S. § 50-13.2(a) abrogated the presumption at 
issue, we must examine its plain language. State v. Dellinger, 343 
N.C. 93, 95, 468 S.E.2d 218, 220 (1996). “When the language of a 
statute is clear and unambiguous, there is no room for judicial con- 
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struction, and the courts must give it its plain and definite meaning.” 
Lemons v. Old Hickory Council, BSA, Inc., 322 N.C. 271, 276, 367 
S.E.2d 655, 658 (1988) (citations omitted). Neither section 50-13.2(a) 
nor the case in which the Court of Appeals held that the “tender 
years” doctrine was no longer applicable, Westneat, expressly pro- 
vides that the statute abrogates only the “tender years” doctrine. 
There is absolutely nothing in the plain language of section 50-13.2(a) 
or Westneat that supports defendant’s assertion. We therefore con- 
clude that, by its plain language, the statute clearly abrogates the 
common-law presumption vesting custody of an illegitimate child in 
the child’s mother. 


Applying N.C.G.S. § 50-13.2(a) in such a manner is not only dic- 
tated by its plain language, but also ensures that the best interest of 
the child, illegitimate or legitimate, not the relationship, or lack 
thereof, between natural or adoptive parents, is the district court’s 
paramount concern. For, as between natural or adoptive parents, 
“{t]he welfare of the child has always been the polar star which 
guides the courts in awarding custody.” Pulliam v. Smith, 348 N.C. 
616, 619, 501 S.E.2d 898, 899 (1998); see also Owenby, 357 N.C. at 145, 
579 S.E.2d at 267. Several courts in our sister states have applied this 
same reasoning to find the common-law presumption for awarding 
custody in favor of the illegitimate child’s mother no longer applica- 
ble, with varying degrees of consideration given to the method by 
which the father acknowledged or established paternity. See Heyer v. 
Peterson, 307 N.W.2d 1, 7 lowa 1981) (noting that “the controlling 
consideration must be the interests of the child”); Cox v. Hendricks, 
208 Neb. 23, 27, 302 N.W.2d 35, 38 (1981) (acknowledging and adopt- 
ing the “clear trend in recent cases .. . to disregard the fact that a 
child was born out of wedlock in deciding custody disputes between 
natural parents”); In re Byrd, 66 Ohio St. 2d 334, 338, 421 N.E.2d 
1284, 1286-87 (1981) (recognizing that use of best interest standard, 
rather than the maternal-preference presumption, promotes equality 
between the right of legitimate and illegitimate children to be placed 
with the parent who would promote their best interest); see also Pi v. 
Delta, 175 Conn. 527, 530-31, 400 A.2d 709, 710-11 (1978) (concluding 
that although state statute provides that the mother of an illegitimate 
child was that child’s sole guardian, custody should be determined 
according to what is in the child’s best interest); Bazemore v. Davis, 
394 A.2d 1377, 1379 (D.C. Ct. App. 1978) (noting that in custody dis- 
putes between natural parents, the best interest of the child standard 
applies); Race v. Sullivan, 612 So. 2d 660, 661 (Fla. Dist. Ct. App. 
1993) (holding that “[t]he shared parental responsibility law . . . is 
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applicable to non-married parents” and that the best interest of the 
child standard applies as between non-married parents); In re 
Custody of Bourey, 127 Ill. App. 3d 530, 533, 469 N.E.2d 386, 388 
(1984) (noting that “the best interest of the child guides the decision, 
no matter what form the proceedings may take”); La Grone v. La 
Grone, 238 Kan. 630, 632-33, 713 P.2d 474, 476 (1986) (holding that “an 
unwed parent, whether mother or father, should be treated the same 
as any other parent for the purpose of determining custody” and that 
the best interest of the child standard should apply); Walton v. 
Deblieux, 428 So. 2d 937, 939 (La. Ct. App. 1983) (holding that “[t]he 
criteria applicable in determining the custody of legitimate children 
are also applicable in determining the custody of illegitimate chil- 
dren”). But see Ex parte D.J., 645 So. 2d 303 (Ala. 1994) (per curiam) 
(concluding that maternal presumption for custody of an illegitimate 
child was still good law in that state); Taylor v. Commonwealth, 260 
Va. 683, 537 S.E.2d 592 (2000) (holding that defendant’s status as 
fiancée to the unwed father of the ten-month-old victim did not 
excuse the defendant’s actions in assisting in the kidnapping of the 
child because the right of the father to immediate custody of the child 
was inferior to that of the mother). If the reasoning of the Court of 
Appeals in its 1974 decision in Conley v. Johnson was correct—that 
the common-law presumption in favor of the mother had already 
been abrogated by case law and the 1967 amendments to our General 
Statutes—there is no question that the presumption no longer exists 
in this, the twenty-first century. 


The above-noted modification to N.C.G.S § 50-13.2(a) was an 
abrogation of the common-law presumption at issue in the present 
case. That abrogation, coupled with those changes to our General 
Statutes recognizing the legal relationship between parent and ille- 
gitimate child, establishes that an illegitimate child’s father who has 
acknowledged or affirmed his paternity under section 110-132(a) and 
whose conduct is consistent with his right to care for and control his 
child, no longer stands as a third party in relation to his illegitimate 
child. We therefore hold that the father’s right to custody of his ille- 
gitimate child is legally equal to that of the child’s mother, and, as dic- 
tated by section 50-13.2, if the best interest of the child is served by 
placing the child in the father’s custody, he is to be awarded custody 
of that child. Accordingly, in the present case, the trial court did not 
err in applying the best interest of the child standard. 


As we have determined that the best interest of the child 
standard was properly applied in the present case, we must now 
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review the trial court’s findings of fact and conclusions of law in 
accordance with that standard. “In a custody proceeding, the trial 
court’s findings of fact are conclusive on appeal if there is evi- 
dence to support them, even though the evidence might sustain find- 
ings to the contrary.” Owenby, 357 N.C. at 147, 579 S.E.2d at 268. Our 
review of the custody order in the case at issue reveals that the trial 
court’s findings of fact are supported by record evidence and that 
those findings, in turn, support the trial court’s conclusions of 
law. We therefore affirm the trial court’s order awarding custody of 
Kayla to plaintiff. 


In conjunction with plaintiff’s appeal of right discussed supra, 
this Court granted plaintiff’s petition for discretionary review of an 
additional issue: Whether the common-law presumption that the 
mother of an illegitimate child retains a superior right to that 
child’s custody violates the Equal Protection Clause of the United 
States and North Carolina Constitutions. Because we have deter- 
mined that this presumption has been abrogated by statute, we need 
not address whether it violates plaintiff's rights under the United 
States and North Carolina Constitutions. See Anderson v. Assimos, 
356 N.C. 415, 416, 572 S.E.2d 101, 102 (2002) (per curiam) (noting 
that “the courts of this [s]tate will avoid constitutional questions, 
even if properly presented, where a case may be resolved on other 
grounds”). 


Because a mother’s right to the custody of her illegitimate child 
is no longer superior to that of the child’s father, the trial court prop- 
erly applied the best interest of the child standard as between the 
parties to the present action. Furthermore, the evidence of record 
supports the trial court’s findings of fact, which further supports the 
trial court’s conclusion that awarding custody of Kayla to plaintiff 
was in Kayla’s best interest. Accordingly, we reverse the Court of 
Appeals’ decision and remand this case to that court for further 
remand to the District Court, Wake County, for reinstatement of the 
trial court’s order. 


REVERSED. 
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HOCUTT, anp LANE WHITAKER Anp wire, DELOIS C. WHITAKER 


No. 609A02 
(Filed 13 June 2003) 


References and Referees— compulsory reference—abuse 
of discretion standard 


The trial court did not abuse its discretion in an adverse pos- 
session case by ordering a compulsory reference under N.C.G.S. 
§ 1A-1, Rule 53(a)(2)(c) because considering the type of evidence 
necessary to prove the elements of adverse possession, it cannot 
be said as a matter of law that plaintiff's claim did not require a 
reference or that the trial court could not reasonably conclude 
from a review of the pleadings that resolution of the issues would 
involve a complicated question of boundary or require a personal 
view of the site. 


. Adverse Possession; References and Referees— com- 


pulsory reference—demand for jury trial—order of 
confirmation 


The test to determine a demand for a jury trial following a 
compulsory reference is the same as that for a motion for 
directed verdict pursuant to N.C.G.S. 1A-1, Rule 50. Therefore, 
the trial court did not err in an adverse possession case by 
denying plaintiff's demand for a jury trial following a compulsory 
reference because plaintiff failed to adduce evidence before the 
referee demonstrating known and visible lines and boundaries on 
the ground and the existence of these boundaries for the requi- 
site twenty-year period. 


. Adverse Possession— compulsory reference—adoption of 


referee’s report in full—witness credibility 


Although the trial court erred in an adverse possession case 
by adopting in full a referee’s report containing findings of fact 
requiring assessment of witnesses’ credibility in the context of a 
compulsory reference, the error was not prejudicial because the 
trial court also reviewed the evidence and concluded that taken 
in the light most favorable to plaintiff, the evidence presented 
was insufficient to raise controverted issues of fact that would 
support plaintiff's claim including that plaintiff failed to offer any 
evidence from which a jury could find the existence for twenty 
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years of known and visible lines and boundaries of the disputed 
property to identify the extent of any possession claim. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 153 N.C. App. 744, 571 S.E.2d 
81 (2002), affirming an order entered 30 August 2001 by Judge Donald 
W. Stephens in Superior Court, Wake County. Heard in the Supreme 
Court 8 April 2003. 


Hatch, Little & Bunn, LLP, by A. Bartlett White and Tina L. 
Frazier, for plaintiff-appellant Lewis Dockery. 


Douglass & Douglass, by Thomas G. Douglass, for defendant- 
appellees. 


PARKER, Justice. 


Plaintiffs Lewis D. Dockery (plaintiff) and James L. Gunter insti- 
tuted this civil action claiming title to certain lands by adverse pos- 
session. Plaintiff Gunter resolved his dispute with defendants and is 
no longer a party to this litigation. The determinative issues before 
this Court are whether the Court of Appeals properly affirmed the 
trial court’s compulsory reference of the case to a referee and 
whether the Court of Appeals properly affirmed the trial court’s 
denial of plaintiff’s request for jury trial after an adverse determina- 
tion by the referee. For the reasons discussed herein, we modify and 
affirm the decision of the Court of Appeals. 


Plaintiff owns a one-half interest in a home on Gumtree Circle, 
located in the Idlewood Village Subdivision in the City of Raleigh, 
Wake County, North Carolina. Defendants Hocutt and Whitaker own 
adjacent lots on Savannah Drive, located in the Kingswood Forest 
Subdivision in the City of Raleigh, Wake County, North Carolina. The 
land in dispute was originally part of a 1.43-acre tract located to the 
rear of and between plaintiff's parcel and defendants’ parcels as 
shown on Exhibit A to plaintiff’s complaint.! In 1995 the 1.43-acre 
tract was owned by a trust; the trustee conveyed the tract to J.J. Allen 
and Paulette F. Rogers in 1996. Thereafter, Allen and Rogers con- 
veyed a .67-acre tract to defendants. This new tract was divided and 
combined with defendants’ lots as shown on a survey recorded 14 
April 1997 in the Wake County Public Registry, which is Exhibit B to 
plaintiff's complaint. This survey divided the .67-acre tract into two 


1. Exhibits A, B, and C to the complaint were hearing Exhibits 1, 2A, and 2B, 
respectively. 
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parcels, .30 acre and .37 acre, respectively, and created a new east 
boundary line dividing the .67-acre tract from the remainder of the 
1.43-acre tract. Defendants Hocutts’ deed was recorded 10 February 
1998 in the Wake County Public Registry; defendants Whitakers’ 
deed was recorded 8 February 1998 and re-recorded 12 February 
1998 in the Wake County Public Registry. Plaintiff's complaint al- 
leges the following: 


6. Other than a strip of land 35 feet wide and 100 feet 
long which Hocutt has used as a garden, said strip being to 
the rear of and adjacent to the 0.28 acre tract owned by Hocutt, 
and other than a 35 foot wide by 127 foot long strip of land to the 
rear and adjacent to the property of Plaintiff Gunter which 
Gunter has used as a garden, Plaintiff Dockery has had exclusive, 
complete, actual, open, notorious, hostile and continuous undis- 
puted possession of the 0.37 acre and 0.30 acre tracts shown on 
Exhibit B. 


7. Plaintiff Dockery’s possession of the 0.37 and 0.30 acre 
tracts under known and visible lines (other than the Hocutt gar- 
den and Gunter garden) has been actual, open, hostile, continu- 
ous and exclusive in excess of 20 years. 


Plaintiff attached to his complaint as Exhibit C a copy of the survey 
recorded in April 1997 adding lines demarcating the Hocutt and 
Gunter garden plots. Plaintiff’s ownership claim is premised upon his 
clearing, caring for, and using the land in question for a garden and 
storage for a disputed amount of time between January 1978 and 
March 1998. In their counterclaim defendants asserted ownership 
through record title to the land in question pursuant to the deeds 
recorded in February 1998. 


Defendants moved for summary judgment. The motion was 
denied on 27 July 1999 on the basis that genuine issues of material 
fact existed. On 20 August 1999 when the case came on for trial, the 
trial court, upon reviewing the pleadings, entered an order of com- 
pulsory reference pursuant to N.C.G.S. § 1A-1, Rule 53. Plaintiff and 
defendants objected to the order of reference. 


After hearing the evidence, the referee filed his report of referee 
in which he made findings of fact and concluded as a matter of law 
among other things that “[t]here was no evidence of known and visi- 
ble lines and boundaries of the property existing for 20 years to iden- 
tify the extent of any possession claimed”; and “[t]he plaintiff did not 
have actual, open, hostile, exclusive and continuous possession of the 
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property for 20 years under known and visible lines and boundaries.” 
The referee denied plaintiff’s claim, allowed defendants’ claim to 
quiet title, and vested title to the property in defendants as set out in 
their respective deeds. Plaintiff filed exceptions to the referee's find- 
ings and conclusions, submitted issues, and demanded a jury trial on 
all issues. Defendants moved that the trial court adopt and render 
judgment on the referee’s report. 


The trial court entered an order confirming the referee's findings 
and conclusions on 30 August 2001. In that order the trial court 
recited that the court had reviewed the evidence presented to the ref- 
eree and the exceptions taken by plaintiff. The trial court stated that 
“It]he Court, considering the evidence in the light most favorable to 
the Plaintiff[], could find no material facts that would support a claim 
for adverse possession of the subject property. The evidence pre- 
sented is insufficient to raise controverted issues of fact that could 
support Plaintiff[’s} claims.” The trial court further concluded that 
plaintiff failed to offer any evidence from which a jury could find: “(1) 
the existence for 20 years of known and visible lines and boundaries 
of the disputed property to identify the extent of any possession 
claimed; and (2) that Plaintiff[’s] possession was actual, open, hostile, 
exclusive and continuous for 20 years under known and visible lines 
and boundaries.” The trial court denied plaintiff's motion for jury 
trial, allowed defendants’ motion for entry of judgment consistent 
with the referee’s report, adopted the referee’s findings and conclu- 
sions, and vested title to the property in defendants pursuant to their 
respective deeds. 


On appeal to the Court of Appeals, plaintiff contended that the 
trial court erred in ordering a compulsory reference, that the trial 
court erred in adopting the findings and conclusions of the referee, 
and that the trial court erred in denying plaintiff's demand for jury 
trial in that genuine issues of fact existed which were properly for 
resolution by a jury. The Court of Appeals held that any error by the 
trial court in referring the matter to a referee was “cured by Judge 
Stephens’ Order of Confirmation which indicates that he indepen- 
dently evaluated the evidence presented by both sides and deter- 
mined that as a matter of law, plaintiff had failed to establish a claim 
of title by adverse possession.” Dockery v. Hocutt, 153 N.C. App. 744, 
745-46, 571 S.E.2d 81, 82 (2002). The Court of Appeals stated that “the 
trial court, by independently reviewing the evidence, determined that 
there were no issues of fact and effectively entered summary judg- 
ment on the issue of adverse possession.” Jd. at 746, 571 S.E.2d at 82. 
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The majority analyzed the trial court’s action in terms of a motion 
pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6) where matters outside the 
pleadings are considered and the motion is converted to a motion for 
summary judgment under N.C.G.S. § 1A-1, Rule 56. Id. at 746-47, 571 
S.E.2d at 83. Based on its review of the record on appeal, the Court of 
Appeals further upheld the trial court’s order that “ ‘plaintiff[] has 
failed to offer any evidence from which a jury could find: (1) the 
existence for 20 years of known and visible lines and boundaries of 
the disputed property to identify the extent of any possession 
claimed; and (2) that Plaintiff[’s] possession was actual, open, hostile, 
exclusive and continuous for 20 years under known and visible lines 
and boundaries.’ ” Id. at 747, 571 S.E.2d at 83. 


The dissenting judge in the Court of Appeals was of the opinion 
that the pleadings did not require resolution of a complicated bound- 
ary dispute or a personal view of the premises and that, hence, a com- 
pulsory reference was not permitted by N.C.G.S. § 1A-1, Rule 
53(a)(2)(c). Id. at 748, 571 S.E.2d at 84 (Greene, J., dissenting). The 
dissenting judge also disagreed that the trial court effectively entered 
summary judgment for defendants, noting that on summary judgment 
defendant would have had the burden to show that plaintiff was 
unable to present substantial evidence; whereas, in the present case 
the trial court placed the burden on plaintiff to produce evidence. Id. 
at 749, 571 S.E.2d at 84 (Greene, J., dissenting). The dissenting judge 
also reasoned that even assuming the trial court’s order was tanta- 
mount to summary judgment, the order did not cure the prejudicial 
error resulting from the improper reference for the reason that on a 
motion pursuant to N.C.G.S. § 1A-1, Rule 12(b)(6), the trial court 
could not have considered the transcript of the evidence before the 
referee and would have had only the pleadings upon which to base its 
decision. Since the complaint sufficiently alleged a claim for adverse 
possession, plaintiff would have been entitled to a jury trial. Id. 
(Greene, J., dissenting). Finally, the dissenting judge opined that the 
evidence raised genuine issues of material fact with respect to each 
of the elements of adverse possession. Id. at 749-50, 571 S.E.2d at 84 
(Greene, J., dissenting). 


[1] On appeal to this Court, plaintiff first argues that the trial court 
erred by ordering a compulsory reference. We disagree. Rule 53(a)(2) 
of the North Carolina Rules of Civil Procedure provides that where 
the parties do not consent to a reference, a trial court may order a ref- 
erence on its own motion “[w]here the case involves a complicated 
question of boundary, or requires a personal view of the premises.” 
N.C.G.S. § 1A-1, Rule 53(a)(2)(c) (2001). 
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This Court has held that “ ‘(t]he ordering or refusal to order a 
compulsory reference in an action which the court has authority to 
refer is a matter within the sound discretion of the court.” Long v. 
Honeycutt, 268 N.C. 33, 41, 149 S.E.2d 579, 585 (1966)* (quoting 
Rudisill v. Hoyle, 254 N.C. 33, 46, 118 S.E.2d 145, 154 (1961)). When 
a decision is discretionary with the trial court, the standard for appel- 
late review is whether the trial court abused its discretion. White v. 
White, 312 N.C. 770, 777, 824 S.E.2d 829, 833 (1985). “A trial court may 
be reversed for abuse of discretion only upon a showing that its 
actions are manifestly unsupported by reason.” Jd. The pleadings in 
this case, including the exhibits to plaintiff's complaint, reveal that 
resolution of the issues would require the determination of the 
boundaries of an irregularly shaped tract of land surrounded by no 
fewer than twelve discrete lots. As in Sledge v. Miller, 249 N.C. 447, 
106 S.E.2d 868 (1959), the location of the known and visible lines and 
boundaries marking the land plaintiff adversely possessed was the 
complicated question of boundary required by Rule 53(a)(2)(c) that 
formed the basis for the reference in this case. Jd. at 450, 106 S.E.2d 
at 872. Considering the type of evidence necessary to prove the ele- 
ments of adverse possession, we cannot say as a matter of law that 
plaintiff's claim did not require a reference or that the trial court 
could not reasonably conclude from a review of the pleadings that 
resolution of the issues would involve a complicated question of 
boundary or require a personal view of the site. We, therefore, hold 
that the trial court had authority to order and did not abuse its dis- 
cretion in ordering the reference. 


[2] Plaintiff's remaining three arguments relate to plaintiff's con- 
tention that the Court of Appeals erred in holding that the order of 
confirmation constituted summary judgment. Plaintiff argues that 
this holding was error in that (i) defendants’ motion for summary 
judgment had previously been denied, and one superior court judge 
cannot allow a summary judgment previously denied by another on 
the same issues; (ii) the complaint was sufficient to state a claim for 
adverse possession; and defendants, having the burden of proof as 
the moving party, had not shown that plaintiff would be unable to 
prove any element of his claim; and (iii) plaintiff had presented evi- 
dence of each element of adverse possession sufficient to take the 


2. This case was decided before the effective date of the North Carolina Rules of 
Civil Procedure. Nonetheless, the pertinent substance of the current Rule 53(a)(2) and 
the former statute, N.C.G.S. § 1-189 (1953) (repealed 1967), is identical. Thus, despite 
the intervening passage of the Rules of Civil Procedure, this case still has precedential 
value. 
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case to the jury. We are not persuaded that these arguments provide 
plaintiff with a basis for relief. 


At the outset we note that defendants’ summary judgment 
motion; supporting affidavits, if any; and the trial court’s order 
thereon are not in the record on appeal. Thus, this Court cannot 
review plaintiff's contention that the Court of Appeals erred on the 
basis that one trial judge cannot allow a summary judgment previ- 
ously denied by another on the same issue. See N.C. R. App. P. 


9(a)C)Q). 


The dissenting judge properly noted that when the trial court 
entered the order of confirmation, the court had before it the tran- 
script of the testimony at the hearing before the referee and the 
exhibits, heard arguments of counsel, and made an independent 
determination from the evidence that plaintiff had not satisfied his 
burden of showing evidence of all the elements of adverse posses- 
sion. Dockery, 153 N.C. App. at 749, 571 S.E.2d at 84. On a motion for 
summary judgment, defendants as movants would have had the bur- 
den to show that plaintiff could not adduce evidence of an essential 
element of his claim and that no genuine issue of material fact 
existed, thereby entitling defendants to judgment as a matter of law. 
See Roumillat v. Simplistic Enters., Inc., 331 N.C. 57, 62-63, 414 
S.E.2d 339, 341-42 (1992). 


Rule 53(b)(2)(c) provides that “[ijf there is a trial by jury upon 
any issue referred, the trial shall be only upon the evidence taken 
before the referee.” N.C.G.S. § 1A-1, Rule 53(b)(2)(c). Thus, when the 
trial court reviews a referee’s order, the claimant has been put to the 
full burden of proof; and the trial court has before it all the testimony, 
including cross-examination, not merely a forecast of the evidence. 
Given the limitation imposed by Rule 53(b)(2)(c), the trial court in 
ruling on a party’s demand for jury trial following a compulsory 
reference is in a position analogous to that of a trial judge in ruling on 
a motion for directed verdict pursuant to Rule 50 of the North 
Carolina Rules of Civil Procedure at the close of all evidence. This 
Court has stated: 


The question raised by [a motion for directed verdict] is whether 
the evidence is sufficient to go to the jury. In passing upon such 
motion the court must consider the evidence in the light most 
favorable to the non-movant. That is, “the evidence in favor of the 
non-movant must be deemed true, all conflicts in the evidence 
must be resolved in his favor and he is entitled to the benefit of 
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every inference reasonably to be drawn in his favor.” Summey v. 
Cauthen, [283 N.C. 640, 647, 197 S.E.2d 549, 554 (1973)]. It is only 
when the evidence is insufficient to support a verdict in the non- 
movant’s favor that the motion should be granted. 


Rappaport v. Days Inn of America, Inc., 296 N.C. 382, 384, 250 
S.E.2d 245, 247 (1979) (citations omitted), overruled in part on other 
grounds by Nelson v. Freeland, 349 N.C. 615, 507 S.E.2d 882 (1998). 
Under the North Carolina Constitution, a party has a right to a jury 
trial in “all controversies at law respecting property.” N.C. Const. art. 
I, § 25. This constitutional right to a jury trial preserved in Rule 
53(b)(2) and properly asserted procedurally by plaintiff in this case is 
not absolute, however. N.C. Nat'l Bank v. Burnette, 297 N.C. 524, 537, 
256 S.E.2d 388, 396 (1979). The right “is premised upon a preliminary 
determination by the trial judge that there indeed exist genuine 
issues of fact and credibility which require submission to the jury.” 
Id. Moreover, this Court has recognized in certain cases credibility is 
manifest as a matter of law but that no general rule can be stated to 
determine whether credibility is manifest in a particular case. Jd. at 
536-37, 256 S.E.2d at 3985. 


Although the opinion predates the current Rules of Civil 
Procedure, in Nantahala Power & Light Co. v. Horton, 249 N.C. 300, 
106 S.E.2d 461 (1959), this Court applied the Rule 50 standard in 
reviewing a compulsory reference. The Court held that the respond- 
ents were entitled to a jury trial only if the evidence taken before the 
referee supported more than nominal damages in respect to mineral 
and water-power rights, thereby requiring the respondents as the 
claimants to have produced evidence to substantiate submission of 
the contended issue of fact. Jd. at 306, 106 S.E.2d at 465. This stand- 
ard would also be applicable if the case were tried without a refer- 
ence. See State v. Brooks, 275 N.C. 175, 188, 166 S.E.2d 70, 77 (1969). 
Accordingly, we hold that following a compulsory reference, the test 
to determine a demand for jury trial is the same as that for a motion 
for directed verdict pursuant to Rule 50 of the North Carolina Rules 
of Civil Procedure. 


We now address plaintiff's contention that the Court of Appeals 
erred in affirming the order of confirmation for the reason that plain- 
tiff had presented sufficient evidence of each element of adverse pos- 
session to take the case to the jury. The law is that 


[o]ne may assert title to land embraced within the bounds of 
another’s deed by showing adverse possession of the portion 


218 IN THE SUPREME COURT 


DOCKERY v. HOCUTT 
(357 N.C. 210 (2003)] 


claimed for twenty years under known and visible lines and 
boundaries (G.S. 1-40), but his claim is limited to the area actu- 
ally possessed, and the burden is upon the claimant to establish 
his title to the land in that manner. 


Wallin v. Rice, 232 N.C. 371, 373, 61 S.E.2d 82, 83 (1950); see also 
Carswell v. Town of Morganton, 236 N.C. 375, 377-78, 72 S.E.2d 748, 
749 (1952). The adverse nature of the possession was defined thusly 
in Locklear v. Savage: 


It consists in actual possession, with an intent to hold solely for 
the possessor to the exclusion of others, and is denoted by the 
exercise of acts of dominion over the land, in making the ordi- 
nary use and taking the ordinary profits of which it is susceptible 
in its present state, such acts to be so repeated as to show that 
they are done in the character of owner, in opposition to right or 
claim of any other person, and not merely as an occasional tres- 
passer. It must be decided and notorious as the nature of the land 
wil permit, affording unequivocal indication to all persons that 
he is exercising thereon the dominion of owner. 


159 N.C. 236, 237-38, 74 S.E. 347, 348 (1912). Hence, the possession 
must be “open, notorious, and adverse.” Wilson Cty. Bd. of Educ. v. 
Lamm, 276 N.C. 487, 490, 173 S.E.2d 281, 283 (1970). Additionally, 
the claimant may claim title by adverse possession only when he 
“has possessed the property under known and visible lines and 
boundaries . . . for 20 years.” N.C.G.S. § 1-40 (2001). 


Measured by this burden of proof, plaintiff’s evidence, when con- 
sidered in the light most favorable to plaintiff with every inference 
drawn in plaintiff's favor, is not sufficient to take the case to the jury. 
A review of the record reveals that it is devoid of evidence of known 
and visible boundaries as to six of the twelve lots surrounding the 
land. Five lots were at some point marked by fences, and one lot was 
at some point marked by a tree line; but even as to these lots the 
record is devoid of evidence that these boundaries were known and 
visible for the entire, required twenty-year period. Moreover, in his 
pleadings plaintiff alleges that the property to which plaintiff now 
claims title by adverse possession was originally part of a 1.43-acre 
tract shown on Exhibit A to the complaint. The east boundary of the 
property to which plaintiff now claims title was not established until 
the 0.67 acres was conveyed to defendants in 1998 as shown on 
Exhibit B to the complaint. According to Exhibit A the east boundary 
of the 1.43-acre tract was an undeterminable number of feet from the 
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east boundary shown on the 1997 survey, Exhibit B. Thus, from the 
evidence of record, what east boundary plaintiff claimed prior to 
1997 is left to pure speculation. Plaintiff must adduce evidence 
demonstrating known and visible lines and boundaries on the 
ground. See Scott v. Lewis, 246 N.C. 298, 302, 98 S.E.2d 294, 297-98 
(1957). Plaintiff must also demonstrate the existence of these bound- 
aries for the requisite twenty-year period. Jd.; N.C.G.S. § 1-40. In the 
record before this Court, nothing identifies the boundaries as they 
existed in January 1978, the date, according to his testimony, that 
plaintiff's adverse possession of the property commenced. Plaintiff 
introduced into evidence a survey prepared in 1997 to substan- 
tiate his claim. However, this map does not suffice to establish 
known and visible boundaries for twenty years. See Brooks, 275 
N.C. at 181, 166 S.E.2d at 73. The location of these boundaries is crit- 
ical inasmuch as plaintiff can claim title only to that land he has actu- 
ally possessed. Jd. at 187, 166 S.E.2d at 77. Plaintiff having failed to 
satisfy this element of adverse possession, his claim to title to the 
property also fails. 


The Court of Appeals additionally concluded as did the trial court 
that plaintiff's evidence was not sufficient to show open, notorious, 
exclusive, and hostile possession. Having concluded that plaintiff's 
claim fails for the above-stated reason, we decline to address this 
additional issue. 


[3] Finally, we note that the trial court adopted all findings and con- 
clusions of the referee. On review of a compulsory reference, this 
action by the trial court was error. Under Rule 53(g)(2), the trial 
court “after hearing may adopt, modify or reject the [referee’s] report 
in whole or in part, render judgment, or may remand the proceedings 
to the referee with instructions.” N.C.G.S. § 1A-1, Rule 53(g)(2). Rule 
53 does not differentiate between reference by consent and compul- 
sory reference in authorizing permissible action by the trial court 
after a reference. In applying Rule 53 as codified in the statute, we 
must construe the provisions in pari materia and give effect as 
nearly as possible to every provision. See Brown v. Flowe, 349 N.C. 
520, 523-24, 507 S.E.2d 894, 896 (1998). Consistent with this canon of 
construction and with a party’s right to jury trial following a compul- 
sory reference, we hold that in the context of a compulsory reference 
the trial court cannot adopt in full a referee’s report containing find- 
ings of fact requiring assessment of witnesses’ credibility. The trial 
court must, however, evaluate the evidence to determine if, taken in 
the light most favorable to the party demanding jury trial, the evi- 
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dence is sufficient to support that party’s claim. If the evidence is 
insufficient as a matter of law to support the party’s claim, the trial 
court may modify the report by striking the offending findings of fact 
and making its own conclusions, may adopt the report in part exclu- 
sive of those findings of fact and make its own conclusions, or may 
reject the report and then enter judgment. 


In this case the trial court’s error was not prejudicial, however, in 
that the trial court also reviewed the evidence and concluded that 
taken in the light most favorable to plaintiff, the evidence presented 
was insufficient to raise controverted issues of fact that would sup- 
port plaintiff's claim. In particular, plaintiff failed to offer any evi- 
dence from which a jury could find the existence for twenty years of 
known and visible lines and boundaries of the disputed property to 
identify the extent of any possession claimed. Adoption by the trial 
court of the findings and conclusions of the referee was, therefore, 
surplusage. See Britt v. Allen, 291 N.C. 630, 635, 231 S.E.2d 607, 612 
(1977) (holding that a statement in the order that the trial court had 
committed unspecified errors of law was surplusage and did not 
effect the trial court’s discretionary ruling). 


For the reasons stated herein, the opinion of the Court of Appeals 
is affirmed as modified. 


MODIFIED AND AFFIRMED. 


STATE OF NORTH CAROLINA v. RICHARD ALLEN STOKES 


No. 275A02 
(Filed 13 June 2003) 


Evidence— rebuttal—impeachment testimony 


The trial court did not err in a first-degree felony murder and 
felonious child abuse case by admitting in rebuttal as impeach- 
ment testimony defendant’s statement to an officer about defend- 
ant’s treatment of a minor child on the night of the minor child’s 
death, made approximately nineteen hours after defendant was 
given his Miranda rights, because: (1) the cross-examination 
questions of defendant about his statement to the officer were 
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proper; (2) the officer was properly called as a rebuttal witness 
when the impeaching evidence pertained to the substance of 
defendant’s statement; (3) even assuming arguendo that defend- 
ant properly preserved plain error review concerning whether 
the statement was in fact admitted as substantive evidence rather 
than as impeaching evidence, the alleged error did not arise to 
the level of plain error; (4) defendant failed to object to the pros- 
ecutor’s characterization of the statement during closing argu- 
ment, and it was not so grossly improper that the trial court 
abused its discretion by failing to intervene ex mero motu; and 
(5) the trial court instructed the jury that defendant’s statement 
to the officer was being made for the limited purpose of impeach- 
ing defendant’s truthfulness. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 211, 565 S.E.2d 
196 (2002), ordering a new trial after appeal from a judgment entered 
29 February 2000 by Judge Michael E. Beale in Superior Court, 
Davidson County. On 15 August 2002, the Supreme Court granted 
discretionary review of an additional issue. Heard in the Supreme 
Court 10 March 2003. Upon consideration of the briefs filed with this 
Court and after hearing oral argument, on 10 March 2003, this Court 
allowed the State’s petition for discretionary review as to an addi- 
tional issue. 


Roy Cooper, Attorney General, by Robert J. Blum, Special 
Deputy Attorney General, for the State-appellant. 


Danny T. Ferguson for defendant-appellee. 


Robinson, Bradshaw & Hinson, P-A., by Joshua FP. Long; and 
Seth H. Jaffe, General Counsel, on behalf of the American Civil 
Liberties Union North Carolina Legal Foundation, amicus 
curiae. 


EDMUNDS, Justice. 


Defendant was convicted of first-degree felony murder and of 
felonious child abuse and was sentenced to life imprisonment with- 
out parole. Defendant appealed to the Court of Appeals, which, in a 
split decision, found error and ordered a new trial. The State of North 
Carolina appealed as of right and petitioned for discretionary review 
as to additional issues. This Court allowed discretionary review as to 
one issue. After hearing oral argument, this Court sought briefing 
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from the parties as to an additional issue. We reverse the Court of 
Appeals and reinstate defendant’s conviction. 


The victim in the case, two-year-old Alexander Ray Asbury 
(Alex), was the son of Tricia Burnette (Tricia), who went by the name 
Tricia Asbury at the time of the offense. Alex, Tricia, and defend- 
ant had been living together for several months. At approximately 
9:30 p.m. on 31 March 1998, Tricia put Alex to bed. She turned in 
about a half-hour later, and defendant followed shortly there- 
after. Just before 4:00 a.m. the next morning, 1 April 1998, defendant 
yelled to Tricia from Alex’s room that Alex was not breathing. Tricia 
called 911. Defendant attempted to perform CPR on Alex, but when 
the emergency medical technicians responded, they found that Alex 
was not breathing and had no pulse. Alex was transported to Wake 
Forest University Medical Center, where he was pronounced dead 
at 4:52 a.m. 


On the afternoon of 1 April 1998, Detective Sergeant David 
McDade of the Davidson County Sheriff's Department went to the 
funeral home to meet defendant. After Detective McDade explained 
that he was participating in the investigation of Alex’s death, defend- 
ant voluntarily accompanied Detective McDade to the Sheriff's 
Department, where he was advised of his rights pursuant to Miranda 
v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694 (1966). Defendant acknowl- 
edged that he understood his rights and said he was willing to talk to 
Detective McDade without a lawyer present. During the following 
extended interview, defendant made several statements. He began by 
claiming that he had nothing to do with Alex’s death. He said that 
when he checked Alex around 4:00 a.m., he saw that Alex’s fingers 
were blue. This statement was reduced to writing. About two hours 
later, defendant made an oral statement during which he said, “[I]f I 
did it, I don’t remember it, just give me the death penalty or I will do 
it in jail.” Detective McDade wrote this comment down, and shortly 
thereafter, defendant signed a similar written statement in which he 
said that he did not remember being abusive to Alex but that if he had 
been, it was not intentional. Later during this same interview, defend- 
ant admitted striking Alex: “I told Alex to go to sleep and I hit him in 
the head with my right hand half open, fingers closed. I guess I lost 
it.” Detective McDade transcribed this statement, and defendant 
signed it. Questioning of defendant ended in the early morning hours 
of 2 April 1998. He was then arrested and taken to a jail cell. 


Defendant’s father and sister retained counsel for him at approx- 
imately 8:30 a.m. on 2 April 1998, and defendant met with his attorney 
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for about an hour at approximately 10:00 a.m. that day. However, at 
about noon on 2 April 1998, Davidson County Sheriff’s Deputy Todd 
Varner, who then held the rank of patrol sergeant and had been par- 
ticipating in the investigation, went to defendant’s cell to see who had 
been arrested in the case.! According to Varner, defendant asked him, 
“What do you want?” and Varner answered with the word “How.” 
Varner described defendant’s response as, “He just kept crying, ‘I lost 
it, there ain’t nothing I can do but the time now.’ ” 


Defendant moved to suppress all statements made by him. After 
conducting an evidentiary pretrial hearing on the motion, Judge 
James C. Davis entered an order denying the motion to suppress. 
However, at defendant’s trial before Judge Michael E. Beale, the State 
presented evidence in its case-in-chief of the statements made by 
defendant to Detective McDade before he met with his attorney but 
did not present evidence of defendant’s later statement to Varner. In 
addition, Tricia’s mother testified that, on the evening before he died, 
Alex had appeared healthy and active, though he had twice run into a 
piece of furniture and hit his head. She stated that the impacts did not 
cause a bruise or break the skin, and she did not feel that Alex needed 
medical treatment as a result of these mishaps. 


Dr. Patrick Lantz, the forensic pathologist who performed 
the autopsy, testified as to his observations of Alex’s body. He saw 
that Alex 


had a small bruise between his right eyebrow and the hairline, 
which was about a quarter of an inch in size, then he had a 
smaller one than that, a small little bruise right at the corner of 
his eyebrow on the right side. He also had a small little bruise on 
the left side. Looking through the hair, I could actually see that 
there was some bruising of the scalp on the right and left side in 
the hair, farther back on the forehead, both on the right and the 
left side. 


He concluded that Alex’s death was caused by “cerebral edema or 
swelling of the brain due to an intracranial injury from blunt trauma 
of the head.” Dr. Lantz did not believe that Alex’s injuries were con- 
sistent with running into a piece of furniture. Instead, it was his opin- 
ion that Alex’s head trauma could be “consistent with a mature adult 
taking his right hand, folding it .. . and striking th[e] child.” 


1. Patrol Sergeant Varner had been promoted to lieutenant at the time of defend- 
ant’s trial. For consistency and to avoid confusion, we shall refer to him as “Varner.” 
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Dr. Lantz was also accepted as an expert in the field of battered- 
child syndrome. After reviewing the records maintained by other 
physicians who treated Alex, along with hospital records, Alex’s com- 
puterized axial tomography scan, and other related materials, Dr. 
Lantz testified that he was of the opinion that Alex suffered from 
battered-child syndrome. In addition, another witness stated that she 
had observed injuries to Alex’s ear and head approximately two 
months before his death. 


Defendant testified on his own behalf. He stated that he did not 
notice anything unusual about Alex’s condition when he helped Tricia 
put the child to bed the evening of 31 March 1998. He admitted that 
he smoked marijuana that night but denied that he ever smoked mar- 
jjuana or drank alcohol around Alex. He testified that he checked on 
Alex around midnight and observed that he was breathing regularly. 
However, when he checked again around 3:55 a.m., he saw that Alex’s 
fingers were blue. He attempted CPR on Alex while calling for Tricia 
to dial 911. He claimed that the admissions contained in his signed 
statements were coerced and not true. He also denied ever hitting 
Alex. In addition, defendant presented expert evidence supporting 
a theory that Alex suffered from Reyes Syndrome or a similar condi- 
tion and that the injuries could have resulted from some cause other 
than being struck by a fist. 


As noted above, the prosecution did not introduce evidence of 
defendant’s statement to Varner during its case-in-chief. The first tes- 
timony pertaining to this encounter was provided by defendant. 
During his direct testimony, defendant stated that a uniformed indi- 
vidual approached and stood before his cell for several seconds. 
Defendant testified that he asked the individual, “[W]hat do you 
want?” According to defendant, the individual commented that he 
had children of his own, then asked defendant, “[W]hy did you do it?” 
Defendant testified that he responded by saying, “I didn’t do any- 
thing.” Defendant went on to testify that the individual asked, “[W]hy 
did you write this statement, confession?” and defendant responded, 
“I f---ed up.” The uniformed individual then departed. 


On cross-examination, defendant denied that the uniformed indi- 
vidual had said to him the word, “How.” Over objection, he further 
denied telling this individual, “I lost it. Ain’t nothing I can do but the 
time now.” The prosecutor then called Varner as a rebuttal witness. 
Varner testified that, on his own initiative, he went to defendant’s cell 
to see who had been charged in Alex’s death. When defendant asked, 
“What do you want?” Varner testified that he responded by saying 
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only the word “How.” Defendant then “just kept crying, ‘I lost it, 
there ain’t nothing I can do but the time now.’” Varner further 
testified that he and defendant swapped a few inconsequential 
comments, and then he left the cell area. 


The Court of Appeals’ majority held that the superior court erred 
in ruling that defendant’s statement to Varner, made approximately 
nineteen hours after defendant was given his Miranda rights, was 
voluntary. The Court of Appeals concluded that the encounter was an 
interrogation and that enough time had passed and a sufficient num- 
ber of legally significant events had taken place in the meantime to 
vitiate the Miranda warnings. Accordingly, the Court of Appeals held 
that the taking of defendant’s statement violated defendant’s Fifth 
Amendment right against self-incrimination. The dissenting judge dis- 
agreed and argued that defendant’s statement was given voluntarily. 
State v. Stokes, 150 N.C. App. 211, 227, 565 S.E.2d 196, 207 (2002) 
(Hunter, J., dissenting). However, we are not called upon to deter- 
mine whether the trial court correctly determined that the statement 
was admissible because the testimony was never offered as direct 
evidence. Instead, the statement was tendered only after defendant 
took the stand and, while under oath, denied making the comment 
described above to Varner. Therefore, we must determine whether 
defendant’s statement was properly admitted in rebuttal as impeach- 
ment testimony. 


First, assuming without deciding that the statement to Varner 
was made in violation of defendant’s constitutional right against self- 
incrimination, we consider whether he could be cross-examined 
about the statement. This Court addressed a similar issue in State v. 
McQueen, 324 N.C. 118, 377 S.E.2d 38 (1989). In that case, the defend- 
ant was charged with the murder of a highway patrol officer. The 
State presented evidence that, as part of the offense, the defendant 
had also kidnapped an individual named Barker. Jd. at 121-23, 377 
S.E.2d at 40-42. The State’s case included evidence that the defendant 
had left Barker’s car while carrying a rifle, a pistol, and a box of 
ammunition. However, when the defendant was arrested, he had only 
two pocketknives in his possession. After his arrest, the defendant 
was advised of his Miranda rights, made several statements, and 
then told the investigators that he wanted a lawyer. Jd. at 127-30, 377 
S.E.2d at 43-45. At trial, the defendant’s cross-examination of the 
arresting officers included questions that pointed out that the 
firearms had not been found. When the defendant took the stand, he 
testified that he had only a knife when he left Barker’s car. On cross- 
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examination, the prosecutor asked the defendant about statements 
he made to investigators after asking for counsel. While suggesting 
that these statements were “otherwise inadmissible,” this Court held 
that the questions were proper impeachment. 


“Every criminal defendant is privileged to testify in his 
own defense, or to refuse to do so. But that privilege cannot 
be construed to include the right to commit perjury. Having vol- 
untarily taken the stand, petitioner was under an obligation to 
speak truthfully and accurately, and the prosecution here did no 
more than utilize the traditional truth-testing devices of the 
adversary process. Had inconsistent statements been made by 
the accused to some third person, it could hardly be contended 
that the conflict could not be laid before the jury by way of cross- 
examination and impeachment.” 


Id. at 1384-35, 377 S.E.2d at 48 (quoting Harris v. New York, 401 U.S. 
222, 225-26, 28 L. Ed. 2d 1, 4-5 (1971)). Accordingly, as in State v. 
McQueen, the cross-examination questions of defendant here about 
his statement to Varner were proper. 


We next consider whether Varner was properly called as a rebut- 
tal witness. “Under certain circumstances a witness may be 
impeached by proof of prior conduct or statements which are incon- 
sistent with the witness’s testimony.” State v. Whitley, 311 N.C. 656, 
663, 319 S.E.2d 584, 589 (1984); see also N.C.G.S. § 8C-1, Rule 607 
(2001). We have held that when a witness is confronted with prior 
statements that are inconsistent with the witness’ testimony, the wit- 
ness’ answers are final as to collateral matters, but where the incon- 
sistencies are material to the issue at hand in the trial, the witness’ 
testimony may be contradicted by other testimony. State v. Green, 
296 N.C. 183, 192-93, 250 S.E.2d 197, 203 (1978). There can be no 
doubt that any statement defendant made to Varner about his treat- 
ment of Alex on the night of Alex’s death is material to the central 
issue of this trial. Moreover, the impeaching evidence pertained to 
the substance of defendant’s statement. See State v. Williams, 322 
N.C. 452, 456, 368 S.E.2d 624, 626 (1988). Accordingly, we hold that 
Varner’s testimony rebutting defendant’s cross-examination 
responses to the prosecutor was properly admitted. 


Defendant argues that the State is improperly changing its theory 
of the case. He points out that the State’s position before the Court of 
Appeals was that the statement was admissible because it was given 
voluntarily. The Court of Appeals’ opinion and dissent analyzed the 
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issue of the statement’s admissibility as though it had been offered 
as substantive evidence. Defendant contends that this Court is lim- 
ited to reviewing the issues raised in the dissent in the Court of 
Appeals and also that the State is precluded from raising a new 
theory for the first time before us. However, as defendant also prop- 
erly acknowledges, this Court has the inherent power to super- 
vise the other courts of this state. State v. Williams, 274 N.C. 328, 
333, 163 S.E.2d 353, 357 (1968). We allowed the State’s petition for 
discretionary review as to this issue. Accordingly, we may consider 
whether defendant’s statement to Varner was properly admitted as 
impeaching evidence. 


Defendant also maintains that the statement was in fact admitted 
as substantive evidence rather than as impeaching evidence and that 
the error was compounded when the prosecutor argued to the jury 
that the statement should be considered as substantive evidence. As 
to the first of these contentions, although defendant made a pretrial 
motion to suppress the statement, he did not object when it was 
offered and admitted at trial. See State v. Golphin, 352 N.C. 364, 405, 
533 S.E.2d 168, 198 (2000), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 
305 (2001). In the absence of a contemporaneous objection, we 
review for plain error. State v. Gary, 348 N.C. 510, 518, 501 S.E.2d 
57, 63 (1998). Because defendant has not asserted plain error, this 
review is waived. See id. However, even assuming arguendo that 
defendant properly preserved plain error review and that the trial 
court committed some error in admitting the statement, we do not 
find that the alleged error arises to the level of plain error. See id. As 
to defendant’s second argument, relating to the prosecutor's charac- 
terization of the statement during closing argument, defendant again 
did not object. We have reviewed the prosecutor's argument and con- 
clude that it was not so grossly improper (if it was improper at all) 
that the trial court abused its discretion in failing to intervene 
ex mero motu. See State v. Richmond, 347 N.C. 412, 433, 495 S.E.2d 
677, 688 (1998). In addition, we note that the trial court instructed the 
jury as follows: 


The State contends, and the defendant denies, that the 
defendant made false, contradictory or conflicting statements. If 
you find that the defendant made such statements, they may be 
considered by you as a circumstance tending to reflect the men- 
tal process of a person possessed of a guilty conscience seeking 
to divert suspicion or to exculpate themselves and you should 
consider that evidence along with the other believable evidence 
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in this case. However, if you find that defendant made such 
statements, they do not create a presumption of guilt and such 
evidence standing alone is not sufficient to establish guilt. Such 
evidence may not be considered by you in any way as tending 
to show premeditation and deliberation .... 


This instruction was adequate to advise the jury that defendant’s 
statement to Varner, which he denied making, was being admitted for 
the limited purpose of impeaching defendant’s truthfulness. 


In light of this result, we determine that this Court improvidently 
granted discretionary review as to whether the passage of time 
diluted the reading of defendant’s Miranda rights. 


The opinion of the Court of Appeals is reversed. 


REVERSED; DISCRETIONARY REVIEW IMPROVIDENTLY 
ALLOWED IN PART. 





BRENDA JOYCE HOLLEY, EMPLoyYee v. ACTS, INC., EMPLOYER, LIBERTY MUTUAL 
INSURANCE COMPANY, CARRIER 


No. 482A02 
(Filed 13 June 2008) 


Workers’ Compensation— findings of fact—causation—specu- 
lation—reasonable degree of medical certainty 


The Industrial Commission’s findings of fact in a workers’ 
compensation case were not supported by competent evidence 
establishing causation between an employment-related injury 
and the development of deep vein thrombosis (DVT), because: 
(1) although expert testimony as to the possible cause of a med- 
ical condition is admissible if helpful to the jury, it is insufficient 
to prove causation when there is additional evidence or testi- 
mony showing the expert’s opinion to be a guess or mere specu- 
lation; (2) a review of the expert testimony revealed that neither 
of plaintiff employee’s physicians could establish with any degree 
of medical certainty the required causal connection between 
plaintiff's accident and her DVT; and (3) evidence of plaintiff's 
age and medical history of hypertension, breast tumors, leg 
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cramps, and estrogen use suggested other potential causes of 
plaintiff’s DVT. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 152 N.C. App. 369, 567 S.E.2d 
457 (2002), remanding with instructions an opinion and award 
entered 26 February 2001 by the North Carolina Industrial 
Commission. Heard in the Supreme Court 13 March 2003. 


Griffin, Smith, Caldwell, Helder & Helms, PA., by Annika M. 
Brock; The Law Offices of George W. Lennon, by George W. 
Lennon; and Scudder & Hedrick, by Samuel A. Scudder, for 
plaintiff-appellee. 


Hedrick, Eatman, Gardner & Kincheloe, L.L.P., by Terry L. 
Wallace and Neil P. Andrews, for defendant-appellants. 


Smith Moore LLP, by Jeri L. Whitfield and Caroline H. Lock, on 
behalf of the North Carolina Association of Defense Attorneys, 
amicus curiae. 


LAKE, Chief Justice. 


This case arises from proceedings before the North Carolina 
Industrial Commission and raises the issue of whether the 
Commission's findings of fact were supported by competent evidence 
establishing causation between an employment-related injury and the 
development of deep vein thrombosis (DVT), a condition caused by a 
blood clot in a deep vein which obstructs blood flow and causes 
inflammation. 


At the time of the incident, plaintiff was forty-nine years old. She 
was on blood pressure medication to control her hypertension and 
was under a doctor’s care to lose weight. Since 1995, plaintiff had 
been taking the estrogen replacement drug Premarin, which 
increases the risk of blood clots. Her medical history also included 
treatment for benign breast tumors and complaints of leg cramps. 
According to medical treatises relied on by the Commission, some of 
the risk factors for DVT are: age greater than forty; use of estrogen; 
history of tumors; and preexisting conditions such as heart disease, 
obesity and hypertension. 


On 13 July 1996, while working as a certified nurses’ assistant for 
employer-defendant ACTS, Inc., a retirement center/rest home facil- 
ity, plaintiff twisted her leg on the carpet and felt a sudden pain in her 


230 IN THE SUPREME COURT 


HOLLEY v. ACTS, INC. 
[357 N.C. 228 (2003)] 


left calf. She reported the injury immediately but finished working 
her shift, and afterwards, went home to soak her injured leg. The next 
day, plaintiff sought medical care for her sore leg at Presbyterian 
Hospital, where she was examined by Dr. Jason Ratterree, an emer- 
gency room physician. Dr. Ratterree diagnosed plaintiff with a pulled 
calf muscle but wrote in his medical report that he might have sus- 
pected “DVT in etiology had not the patient told me that there was 
sudden pain during slight traumatic episode.” Plaintiff was treated 
with anti-inflammatory and pain medications for a pulled calf muscle, 
was sent home with a bandage and crutches, and was ordered to stay 
off her left leg for three days. As a preventive measure, Dr. Ratterree 
told plaintiff to stop taking her estrogen replacement drug. If her pain 
increased, plaintiff was told to return to the hospital for a Doppler 
study of the leg to determine whether she might have a blood clot. 
Plaintiff returned to work on 22 July 1996, following a week of bed 
rest. Approximately five weeks later, following a weekend in bed with 
a stomach virus, plaintiff awoke with a painful, swollen leg. On 3 
September 1996, she returned to the emergency room for treatment. 
On that date, her doctor ordered a Doppler study of her left leg, 
which revealed that plaintiff had DVT. After her release from the 
hospital three days later, plaintiff was seen regularly by internist 
Dr. Dietlinde Zipkin until 16 November 1996 when she returned to 
light-duty work. Plaintiff continued to experience leg pain and was 
hospitalized again in June of 1997 for “chronic DVT.” She returned to 
work on 11 July 1997. 


When plaintiff filed a workers’ compensation claim, defendants 
denied payment on the grounds that plaintiff's medical problems 
stemmed from “a pre-existing condition that was not aggravated or 
accelerated by a compensable accident or occupational disease.” On 
31 August 1999, plaintiff filed a request for a hearing before the 
Commission seeking: lost wages; payment of medical expenses; pay- 
ment for permanent partial disability; and payment for permanent 
injury to internal organs or parts of the body, which she claimed 
resulted from the accident at work. On 22 March 2000, a deputy com- 
missioner heard the matter and, on 27 June 2000, filed an opinion and 
award concluding that plaintiff's DVT was not the result of her injury 
by accident to her left leg arising out of and in the course and scope 
of her employment, and denying all claims. On 24 January 2001, the 
full Commission reviewed the case and, on 26 February 2001, filed its 
opinion and award concluding that plaintiff’s DVT was the result of a 
compensable injury at work and awarding benefits. One commis- 
sioner dissented, maintaining that the evidence failed to establish a 
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causal connection between the twisting injury and the DVT. 
Defendants gave notice of appeal to the Court of Appeals. 


On 20 August 2002, a divided panel of the Court of Appeals held 
that competent evidence supported the full Commission’s determina- 
tion that plaintiff's accident on 13 July 1996 caused her DVT. Holley 
v. ACTS, Inc., 152 N.C. App. 369, 567 S.E.2d 457 (2002). The dissent- 
ing judge held that plaintiff had failed to establish a causal connec- 
tion between the compensable injury and her ensuing DVT and that 
the expert testimony was mere speculation. Jd. at 378-79, 567 S.E.2d 
at 463-64. 


The specific issue before this Court is whether there was com- 
petent evidence presented to establish a causal connection between 
the original injury by accident to plaintiff’s leg on 13 July 1996 and 
her diagnosis of DVT on 3 September 1996. The Court of Appeals’ 
majority determined that competent evidence was presented suffi- 
cient to support the Commission's findings of fact and conclusions of 
law. We disagree. 


In deciding an appeal from an award of the Industrial 
Commission, appellate courts may set aside a finding of fact only if it 
lacks evidentiary support. Saunders v. Edenton Ob/Gyn Ctr., 352 
N.C. 136, 140, 530 S.E.2d 62, 65 (2000); McRae v. Wall, 260 N.C. 576, 
578, 133 S.E.2d 220, 222 (1963). Although the Industrial Commission 
is the sole judge of the credibility and the evidentiary weight to be 
given to witness testimony, Adams v. AVX Corp., 349 N.C. 676, 680, 
509 8.E.2d 411, 413 (1998), the Commission’s conclusions of law are 
fully reviewable, Lanning v. Fieldcrest-Cannon, Inc., 352 N.C. 98, 
106, 530 S.E.2d 54, 60 (2000). “When the Commission acts under a 
misapprehension of the law, the award must be set aside and the case 
remanded for a new determination using the correct legal standard.” 
Ballenger v. [ITT Grinnell Indus. Piping, Inc., 320 N.C. 155, 158, 357 
S.E.2d 683, 685 (1987). 


In a workers’ compensation claim, the employee “has the burden 
of proving that his claim is compensable.” Henry v. A.C. Lawrence 
Leather Co., 231 N.C. 477, 479, 57 S.E.2d 760, 761 (1950). An injury is 
compensable as employment-related if “ ‘any reasonable relationship 
to employment exists.’” Kiger v. Bahnson Serv. Co., 260 N.C. 760, 
762, 133 S.E.2d 702, 704 (1963) (quoting Allred v. Allred-Gardner, 
Inc., 253 N.C. 554, 557, 117 S.E.2d 476, 479 (1960)). Although the 
employment-related accident “need not be the sole causative force to 
render an injury compensable,” Hansel v. Sherman Textiles, 304 N.C. 
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44, 52, 283 S.E.2d 101, 106 (1981), the plaintiff must prove that the 
accident was a causal factor by a “preponderance of the evidence,” 
Ballenger, 320 N.C. at 158-59, 357 S.E.2d at 685. See also 1 Kenneth S. 
Broun, Brandis and Broun on North Carolina Evidence § 41, at 137 
(5th ed. 1998). 


In cases involving “complicated medical questions far removed 
from the ordinary experience and knowledge of laymen, only an 
expert can give competent opinion evidence as to the cause of the 
injury.” Click v. Pilot Freight Carriers, Inc., 300 N.C. 164, 167, 265 
S.E.2d 389, 391 (1980). “However, when such expert opinion testi- 
mony is based merely upon speculation and conjecture, ... it is not 
sufficiently reliable to qualify as competent evidence on issues of 
medical causation.” Young v. Hickory Bus. Furn., 353 N.C. 227, 230, 
538 S.E.2d 912, 915 (2000). “[T]he evidence must be such as to take 
the case out of the realm of conjecture and remote possibility, that is, 
there must be sufficient competent evidence tending to show a prox- 
imate causal relation.” Gilmore v. Hoke Cty. Bd. of Educ., 222 N.C. 
358, 365, 23 S.E.2d 292, 296 (1942) (discussing the standard for com- 
pensability when a work-related accident results in death). 


Treatises on evidence note that the standards for admissibility of 
expert opinion testimony have been confused with the standards for 
sufficiency of such testimony. See 1 Henry Brandis, Jr., Brandis on 
North Carolina Evidence § 137, at 549 n.57 (2d rev. ed. 1982); Dale F- 
Stansbury, The North Carolina Law of Evidence § 137, at 108 n.67a 
(Henry Brandis, Jr., 2d ed. Supp. 1970). Prior to 1988, an expert was 
not allowed to testify on causation “with outright certainty since that 
would supposedly invade the ‘province of the jury.’” Cherry v. 
Harrell, 84 N.C. App. 598, 603, 353 S.E.2d 433, 436, disc. rev. denied, 
320 N.C. 167, 358 S.E.2d 49 (1987); see also N.C.G.S. § 8C-1, Rule 704 
(2001) (not changed since its adoption in 1983). Therefore, medical 
experts were asked only whether “‘a particular event or condition 
could or might have produced the result in question, not whether it 
did produce such result.’ ” Lockwood v. McCaskill, 262 N.C. 663, 668, 
138 S.E.2d 541, 545 (1964) (quoting Stansbury, North Carolina 
Evidence § 137, at 332 (2d ed. 1963)). With the adoption of Rule 704 
in 1983, experts were allowed to testify more definitively as to 
causation. N.C.G.S. § 8C-1, Rule 704. While the “could” or “might” 
question format circumvented the admissibility problem, it led to 
confusion that such testimony was sufficient to prove causation. See 
Alva v. Charlotte Mecklenburg Hosp. Auth., 118 N.C. App. 76, 80-81, 
453 S.E.2d 871, 874 (1995) (a case that erroneously relied on 
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Lockwood, an opinion on the admissibility of expert opinion testi- 
mony, to find “could” or “might” testimony sufficzent to prove causa- 
tion). Although expert testimony as to the possible cause of a medical 
condition is admissible if helpful to the jury, Cherry, 84 N.C. App. at 
604-05, 353 S.E.2d at 437, it is insufficient to prove causation, partic- 
ularly “when there is additional evidence or testimony showing the 
expert’s opinion to be a guess or mere speculation,” Young, 353 N.C. 
at 233, 538 S.E.2d at 916. 


In the case sub judice, the Court of Appeals’ majority held that 
the Industrial Commission’s findings of fact regarding plaintiff's DVT 
were not based on speculative expert medical testimony and were, 
therefore, competent to show that plaintiff’s DVT was a result of her 
13 July 1996 accident at work. Holley, 152 N.C. App. at 376-77, 567 
S.E.2d at 462. However, a review of the expert testimony reveals that 
neither of plaintiff’s physicians could establish the required causal 
connection between plaintiff’s accident and her DVT. 


In his deposition, Dr. Ratterree made a number of comments that 
demonstrate the speculative nature of his opinion. Dr. Ratterree tes- 
tified that DVT is a consideration anytime a patient has calf pain, but 
he thought it was a “low possibility” in plaintiff's case given her sud- 
den acute injury. Dr. Ratterree said that “by far 90 percent or greater” 
of his DVT patients have not suffered any injury. He testified that 
plaintiff could have been developing a blood clot prior to the injury 
at work, concluding: “It’s just a galaxy of possibilities.” On cross- 
examination, Dr. Ratterree responded to questioning as follows: 


Q. Can you say to a reasonable degree of medical certainty 
or a reasonable degree of medical probability that the incident 
related to you by Ms. Holley was a significant contributing factor 
in causing DVT? 


A. I can’t say that, no. 


Dr. Zipkin was equally uncertain about the etiology of plaintiff's 
DVT. In her letter of 14 April 1997 to plaintiff's attorney, Dr. Zipkin 
stated: “I am unable to say with any degree of certainty whether or 
not the above mentioned work injury is related to the development of 
her DVT.” (Emphasis added.) During her deposition, Dr. Zipkin testi- 
fied in part as follows: 


Q. ... what, in your opinion, could or might have caused this 
DVT? 


A. I don’t really know what caused the DVT. 
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Q. Is it fair to say that you can't state to a reasonable 
degree of medical certainty what caused the DVT in this par- 
ticular incident? 


A. It is fair to state, yes. 


The entirety of the expert testimony in the instant case suggests 
that a causal connection between plaintiff's accident and her DVT 
was possible, but unlikely. Doctors are trained not to rule out medical 
possibilities no matter how remote; however, mere possibility has 
never been legally competent to prove causation. See, e.g., Young, 
353 N.C. at 233, 5388 S.E.2d at 916. Although medical certainty is not 
required, an expert’s “speculation” is insufficient to establish causa- 
tion. See id. As the foregoing testimony indicates, plaintiff's doctors 
were unable to express an opinion to any degree of medical certainty 
as to the cause of plaintiff's DVT. 


When dealing with a complicated medical question such as the 
genesis of DVT, expert medical testimony is necessary to provide a 
proper foundation for the Commission’s findings. “Reliance on 
Commission expertise is not justified where the subject matter 
involves a complicated medical question.” Click, 300 N.C. at 168, 265 
S.E.2d at 391. Therefore, we hold that the medical evidence as to cau- 
sation in this case was insufficient to support the Industrial 
Commission’s findings of fact and conclusions of law. 


Finally, plaintiff argues that defendants failed to prove that plain- 
tiff’s preexisting conditions were the sole cause of her DVT and that, 
to the contrary, no evidence was presented that plaintiffs DVT was 
caused by anything other than her work-related accident. This argu- 
ment is unpersuasive. Plaintiff has the burden to prove each element 
of compensability, Harvey v. Raleigh Police Dep’t, 96 N.C. App. 28, 
35, 384 S.E.2d 549, 553, disc. rev. denied, 325 N.C. 706, 388 S.E.2d 454 
(1989); see also Taylor v. Twin City Club, 260 N.C. 435, 437, 132 
S.E.2d 865, 867 (1963). Furthermore, evidence of plaintiff's age and 
medical history of hypertension, breast tumors, leg cramps, and 
estrogen use suggests other potential causes of plaintiff's DVT. 


We hold that the entirety of causation evidence before the 
Commission failed to meet the reasonable degree of medical cer- 
tainty standard necessary to establish a causal link between plain- 
tiffs twisting injury and her DVT. The opinion of the Court of 
Appeals, affirming the Industrial Commission’s findings of fact, is, 
therefore, reversed, and this case is remanded to that court for fur- 
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ther remand to the North Carolina Industrial Commission for dis- 
position in accordance with this opinion. 


REVERSED AND REMANDED. 





STATE OF NORTH CAROLINA v. ROBERT BRYAN SEXTON 


No. 595PA02 
(Filed 13 June 2003) 


Arson— first-degree—malicious burning of an occupied 
dwelling with an incendiary device—instructions—malice 


The trial court did not commit plain error by instructing the 
jury that it could find defendant guilty of malicious burning of an 
occupied dwelling with an incendiary device and first-degree 
arson of a mobile home if the jury found that defendant acted 
with implied malice, because: (1) the jury instruction was taken 
verbatim from the North Carolina pattern jury instructions, 2 
N.C.BI. Crim. 213.20; (2) there is no reason why the definition of 
malice used in homicide and arson cases should not also apply to 
the crime of malicious damage to an occupied real property by 
use of an incendiary device; and (3) there is no requirement that 
only express malice can be used to prove a violation of N.C.G.S. 
§ 14-49.1. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 153 N.C. App. 641, 571 S.E.2d 
41 (2002), finding no error after appeal of judgments entered 28 June 
2001 by Judge Richard D. Boner in Superior Court, Gaston County. 
Heard in the Supreme Court 10 April 2003. 


Roy Cooper, Attorney General, by Kevin L. Anderson, Assistant 
Attorney General, for the State. 


Jarvis John Edgerton, IV, for defendant-appellant. 


WAINWRIGHT, Justice. 


On 3 July 2000, Robert Bryan Sexton (defendant) was indicted for 
willful and malicious burning of an occupied mobile home used as 
the dwelling house of another. See N.C.G.S. § 14-58.2 (2001) (first- 
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degree arson). On 7 August 2000, defendant was indicted for will- 
ful and malicious damage to occupied real property by use of an 
incendiary device pursuant to N.C.G.S. § 14-49.1, and for posses- 
sion of a weapon of mass death and destruction pursuant to N.C.G.S. 
§ 14-288.8. 


Defendant was tried before a jury at the 25 June 2001 session of 
Superior Court, Gaston County. On 27 June 2001, the jury unani- 
mously found defendant guilty of willful and malicious burning of an 
occupied mobile home used as the dwelling house of another, willful 
and malicious damage to real property by use of an incendiary device, 
and possession of a weapon of mass death and destruction. The trial 
court sentenced defendant to concurrent prison terms of a minimum 
of sixty-four and a maximum of eighty-six months’ imprisonment on 
the first two convictions. For defendant’s conviction for possessing a 
weapon of mass death and destruction, the trial court sentenced 
defendant to a maximum of nineteen and a minimum of twenty-three 
months’ imprisonment but suspended this sentence and placed 
defendant on sixty months of supervised probation; the trial court 
also ordered that defendant pay restitution and attorney’s fees. 


Defendant’s convictions and sentences stemmed from the burn- 
ing of a trailer in a trailer park in Gaston County. The trailer park 
included five trailers. Joe Neal lived in one trailer. Joe was separated 
from his wife, Brenda Neal. Brenda lived in the trailer across from 
Joe. The Neals’ three sons, Bobby Neal, Marvin Neal, and Danny Neal, 
lived with Joe and Brenda in these two trailers. Defendant lived with 
his girlfriend, Hilda Seeley, in a trailer directly behind Joe’s trailer. 


On 3 June 2000, defendant and Bobby Neal got into a confronta- 
tion when Bobby went to Seeley’s trailer. Defendant told Bobby to get 
off the property and then pushed Bobby. Bobby threw an unopened 
beer can at defendant. Defendant went into the trailer, grabbed a 
baseball bat, and chased Bobby with the bat. When Bobby slipped, 
defendant and Bobby wrestled and fought in the mud. Bobby eventu- 
ally took the bat away from defendant. Defendant then obtained a 
larger, metal bat; chased Bobby with this bat; and beat Bobby’s truck 
with the bat. Joe Neal chased defendant off with a hatchet and 
wooden bat. 


Around 7:00 or 8:00 a.m. the next day, defendant chased Bobby 
again, this time throwing a beer at Bobby. For the rest of the morn- 
ing, defendant paced behind Joe Neal’s trailer. Brenda Neal was cook- 
ing breakfast inside Joe’s trailer. Brenda heard glass breaking in the 
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back of the trailer. Brenda went to the back of the trailer and saw 
smoke and flames coming up from under the back window. She went 
to the front porch and yelled for her sons. Bobby Neal was in 
Brenda's trailer at this time. Bobby ran out and saw defendant run 
from behind Joe’s trailer to Seeley’s trailer. 


Bobby Neal called the police, and defendant fled into the woods. 
Within ten minutes, Joe’s trailer was completely burned and 
destroyed. Police later found fuel cans at Seeley’s trailer. Deputy Fire 
Marshall Eric Hendrix testified that the fire was started with an 
incendiary device. 


On 28 June 2001, after being convicted and sentenced, defendant 
filed his notice of appeal in the Court of Appeals. In a unanimous 
opinion filed 5 November 2002, the Court of Appeals found no error 
in defendant’s trial and sentence. On 19 December 2002, this Court 
granted defendant’s petition for discretionary review as to two issues. 


First, defendant argues that the trial court’s jury instructions in 
the present case were improper. Specifically, defendant contends that 
the trial court erred in instructing the jury that it could find defend- 
ant guilty of malicious burning of an occupied dwelling with an incen- 
diary device and first-degree arson of a mobile home if the jury found 
that defendant acted with implied malice. According to defendant, 
only express malice, that is “actual ill will, hatred, or animosity,” is 
required for a defendant to be convicted of malicious damage of an 
occupied dwelling by use of an incendiary device. In short, defendant 
essentially argues that his convictions cannot be supported by any- 
thing other than express malice. Defendant therefore reasons that the 
trial court’s instruction in the present case was error. 


The actual jury instruction that was given is as follows: 


Malice means not only hatred, ill will, or spite as it is ordinarily 
understood; again, to be sure, that is malice; but it also means 
that condition of mind that prompts a person to intentionally 
inflict damage without just cause, excuse, or justification. 


For purposes of clarity, we note that the first portion of the jury 
instruction above (“[m]alice means not only hatred, ill will, or spite as 
it is ordinarily understood; again, to be sure, that is malice... .”) 
refers to express malice. The second portion of the instruction (“but 
it also means that condition of mind that prompts a person to inten- 
tionally inflict damage without just cause, excuse, or justification”) 
refers to implied malice. 
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We also note that malice, like intent, is a state of mind and as 
such is seldom proven with direct evidence. Rather, malice is ordi- 
narily proven by circumstantial evidence from which it may be 
inferred. See State v. Richardson, 328 N.C. 505, 513, 402 8.E.2d 401, 
406 (1991); State v. Childress, 321 N.C. 226, 229-30, 362 S.E.2d 263, 
265-66 (1987). 


Defendant made no objection to this jury instruction at trial. 
Accordingly, to prevail on appeal, defendant must show that the trial 
court’s instruction constituted plain error. See State v. Odom, 307 
N.C. 655, 660, 300 S.E.2d 375, 378 (1983). 


The jury instruction given in the present case was taken verbatim 
from the North Carolina pattern jury instructions. 2 N.C.PI. Crim. 
213.20 (1999). The definition of malice in this jury instruction also 
tracks the definition of malice generally used in arson cases. See, e.g., 
State v. Allen, 322 N.C. 176, 196, 367 S.E.2d 626, 637 (1988). In Allen, 
this Court stated that a burning is willful and malicious under the 
common law of arson if the burning was done “ ‘voluntarily and 
without excuse or justification and without any bona fide claim or 
right.’ ” Id. (quoting State v. White, 291 N.C. 118, 126, 229 S.E.2d 152, 
157 (1976)). We further stated in Allen that no intent or animus 
against the property or owner is required. /d. 


We also note that the malice definition used in the present case is 
the same definition of malice used in homicide cases. See, e.g., State 
v. Reynolds, 307 N.C. 184, 191, 297 S.E.2d 532, 536 (1982). We see no 
reason why the definition of malice used in homicide and arson cases 
should not also apply to the crime of malicious damage to an occu- 
pied real property by use of an incendiary device. 


Our interpretation of the applicable definition of malice is fur- 
ther supported by a well-established commentary on criminal law. In 
their criminal law treatise, Professors Rollin Perkins and Ronald 
Boyce stated that cases speaking of malice as requiring actual ill 
will or resentment towards the property owner are “quite illogical” 
and result from “faulty analysis of the legal meaning of the word 
‘malice.’ ” Rollin Perkins & Ronald Boyce, Criminal Law 408 (8d ed. 
1982). Perkins and Boyce further note: 


[T]he element of malice .. . requires either a specific intent to 
cause the destruction of, or substantial damage to, the property 
of another, or an act done in wanton and wilful disregard of the 
plain and strong likelihood of such harm, without any circum- 
stances of justification, excuse or substantial mitigation. Stated 
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in other words: The mens-rea requirement of malicious mischief 
is a property-endangering state of mind, without justification, 
excuse or mitigation. 


Id. at 413. 


In support of his argument, defendant relies on a single sentence 
from this Court’s decision in State v. Conrad, 275 N.C. 342, 168 S.E.2d 
39 (1969). In Conrad, this Court stated, “The word ‘malicious’ as used 
in [section 14-49.1] connotes a feeling of animosity, hatred or ill will 
toward the owner, the possessor, or the occupant.” Jd. at 352, 168 
S.E.2d at 46. As the State points out in its brief, malice was not an 
issue in Conrad. As such, this statement from Conrad is dicta. 
Moreover, nothing in the statement means that only express malice 
can be used to prove a violation of section 14-49.1. 


Accordingly, we conclude that the trial court’s instruction was 
proper. 


This assignment of error is overruled. 


Defendant also argues that the trial court erred in allowing the 
State to present evidence of “other crimes” in violation of the North 
Carolina Rules of Evidence. As to this issue, we conclude that dis- 
cretionary review was improvidently allowed. 


AFFIRMED IN PART; DISCRETIONARY REVIEW IMPROVI- 
DENTLY ALLOWED IN PART. 








STATE EMPLOYEES ASSOCIATION OF NORTH CAROLINA, INC. v. STATE OF 
NORTH CAROLINA; MICHAEL F. EASLEY, GOVERNOR OF NORTH CAROLINA; 
EDWARD RENFROW, STATE CONTROLLER OF NORTH CAROLINA; AND DAVID T. 
McCOY, STATE BUDGET OFFICER OF NORTH CAROLINA 


No. 9A08 
(Filed 13 June 2003) 


Associations; Declaratory Judgments— standing of employees 
association 

A decision of the Court of Appeals that SEANC lacked stand- 

ing to maintain a declaratory judgment action seeking to enjoin 

the State and certain of its officials from redirecting funds allo- 

cated to the State’s retirement systems to attempt to balance the 
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budget rather than to fund the retirement systems is reversed 
for the reason stated in the dissenting opinion that a threat 
of immediate injury to each and every individual member of 
an association is not required in order for the association to 
have standing. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 207, 573 S.E.2d 
525 (2002), affirming an order entered 29 May 2001 by Judge Narley 
L. Cashwell in Superior Court, Wake County. Heard in the Supreme 
Court 7 May 2003. 


State Employees Association of North Carolina, Inc., by 
Thomas A. Harris, General Counsel, for plaintyff-appellants. 


Roy Cooper, Attorney General, by Norma S. Harrell, Alexander 
McC. Peters, and John R. Corne, Special Deputy Attorneys 
General, and Robert M. Curran, Assistant Attorney General, for 
defendant-appellees. 


Southern Environmental Law Center, by Donnell Van Noppen 
III, Michelle B. Nowlin, and Sierra B. Weaver, on behalf of 
North Carolina Bar Association, North Carolina Academy of 
Trial Lawyers, North Carolina Association of Educators, North 
Carolina Citizens for Business and Industry, North Carolina 
Federation of Independent Businesses, North Carolina Forestry 
Association, North Carolina School Boards Association, Inc., 
North Carolina Chapter of the American Institute of Architects, 
North Carolina Automobile Dealers Association, North 
Carolina Association of Certified Public Accountants, North 
Carolina Association of Administrators, North Carolina 
Conference of the American Association of University 
Professors, Sierra Club, Conservation Council of North 
Carolina, Southern Environmental Law Center, Manufacturers 
and Chemical Industry Council of North Carolina, amicr 
curiae. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals and remand this case to that court 
for consideration of the remaining assignments of error. 


REVERSED and REMANDED. 
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DONNA PITTMAN, PETITIONER v. NORTH CAROLINA DEPARTMENT OF HEALTH 
AND HUMAN SERVICES, RESPONDENT 


No. 70403 
(Filed 13 June 2003) 


Public Officers and Employees— health care technician—ter- 
mination for unacceptable personal conduct—insufficient 
evidence 

A decision of the Court of Appeals upholding the termination 
of a health care technician at a State facility for unacceptable per- 
sonal conduct is reversed for the reason stated in the dissenting 
opinion that the evidence supported the findings and conclusion 
of the Administrative Law Judge that the technician should be 
given only a written warning for unsatisfactory performance. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. —, 573 S.E.2d 
628 (2002), affirming an order entered 13 July 2001 by Judge Knox V. 
Jenkins, Jr., in Superior Court, Johnston County. Heard in the 
Supreme Court 5 May 2003. | 


Mast, Schulz, Mast, Mills, Stem & Johnson, PA., by David F 
Mills, for petitioner-appellant. 


Roy Cooper, Attorney General, by Thomas M. Woodward, 
Assistant Attorney General, for respondent-appellee. 
PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals. 


REVERSED. 
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STATE OF NORTH CAROLINA v. PAUL WILLIAM MARK, SR. 


No. 5A03 
(Filed 13 June 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 341, 571 S.E.2d 
867 (2002), finding no error after appeal of judgments entered 12 July 
2001 by Judge Melzer A. Morgan, Jr., in Superior Court, Guilford 
County. Heard in the Supreme Court 5 May 2003. 


Roy Cooper, Attorney General, by Isaac T. Avery, III, Special 
Deputy Attorney General, and Patricia A. Duffy, Assistant 
Attorney General, for the State. 


Douglas L. Hall for defendant-appellant. 
PER CURIAM. 


AFFIRMED. 
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VALERIE MESCHTER WILLIAMS v. JANICE T. LEVINSON, DURHAM CHILD CARE 
COUNCIL, INC. (FORMERLY KNOWN AS DURHAM Day CARE COUNCIL, INC.), AND CHILD 
CARE SERVICES ASSOCIATION 


No. 88A03 
(Filed 13 June 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. —-, 573 S.E.2d 
590 (2002), affirming a judgment entered 26 February 2001 by Judge 
Evelyn W. Hill in Superior Court, Durham County. Heard in the 
Supreme Court 6 May 2003. 


Moore & Van Allen, PLLC, by Lewis A. Cheek, for plaintiff- 
appellant. 


Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, L.L.P, 
by C. Ernest Simons, Jr. and Susan H. Hargrove, for defendant- 
appellees Durham Child Care Council, Inc. and Child Care 
Services Association. 


PER CURIAM. 


AFFIRMED. 
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WILLIAM SCOTT GILBERT AnD WIFE, ANGELA R. GILBERT v. NORTH CAROLINA 
FARM BUREAU MUTUAL INSURANCE COMPANIES 
No. 59A03 
(Filed 13 June 2003) 


Appeal pursuant to N.C.G.S. § 74-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. —, 574 S.E.2d 
115 (2002), reversing an order and partial judgment entered 25 July 
2001 by Judge Ernest B. Fullwood in Superior Court, New Hanover 
County. Heard in the Supreme Court 6 May 2003. 


Block, Crouch, Keeter & Huffman, L.L.P., by Auley M. Crouch, 
III, and Christopher K. Behm, for plaintiff-appellants. 


Cox & Tillery, PA., by J. Thomas Cox, Jr. for defendant- 
appellee. 


PER CURIAM. 


AFFIRMED. 


IN THE SUPREME COURT 245 


STATE v. MARCOPLOS 
[857 N.C. 245 (2003)] 


STATE OF NORTH CAROLINA v. MARK MARCOPLOS, NANCY WOODS, PASCAL L. 
PITTS, LAURA WINBUSH VANDERBECK, JAMES EDWIN WARREN, AND 
RUTH C. ZALPH 


No. 48A03 
(Filed 13 June 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 581, 572 S.E.2d 
820 (2002), finding no error after appeal of judgments entered 9 
August 2001 by Judge J.B. Allen, Jr., in Superior Court, Wake County. 
Heard in the Supreme Court 7 May 2003. 


Roy Cooper, Attorney General, by William P. Hart, Special 
Deputy Attorney General, for the State. 


Glenn, Mills & Fisher, PA., by Stewart W. Fisher; and George 
Hausen, for defendant-appellants. 


PER CURIAM. 


Defendants appeal to this Court from the decision of the Court of 
Appeals on the basis of a dissent. We affirm the decision of the Court 
of Appeals. 


Defendants, in their brief and at oral argument, further sought 
review in this Court of a constitutional issue originally presented to 
but not addressed by the Court of Appeals. We decline to consider 
this constitutional issue in the first instance. This matter is remand- 
ed to the Court of Appeals so that this issue may be addressed by 
that court. 


AFFIRMED and REMANDED. 
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JOEL T. LEWIS, PETITIONER v. NORTH CAROLINA DEPARTMENT OF CORRECTION, 
RESPONDENT 


No. 585A02 
(Filed 13 June 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 153 N.C. App. 449, 570 S.E.2d 
231 (2002), affirming an order entered 10 August 2001 by Judge A. 
Moses Massey in Superior Court, Stokes County. Heard in the 
Supreme Court 5 May 2003. 


Randolph and Fischer, by J. Clark Fischer, for petitioner- 
appellee. 


Roy Cooper, Attorney General, by Neil Dalton, Assistant 
Attorney General, and James Peeler Smith, Special Counsel, for 
respondent-appellant. 

PER CURIAM. 


AFFIRMED. 
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A. NEAL BRUMLEY, EXECUTOR OF THE ESTATE OF WILLIAM GLENN DELLINGER, DECEASED 
v. MALLARD, L.L.C. AnD BONN A. GILBERT, JR., A/K/A BONN GILBERT 
No. 658A02 
(Filed 13 June 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of 
a divided panel of the Court of Appeals, 154 N.C. App. 563, 575 
S.E.2d 35 (2002), affirming an order denying defendants’ motion for 
summary judgment and an order granting plaintiff's motion for sum- 
mary judgment entered 30 May 2001 by Judge James E. Lanning in 
Superior Court, Mecklenburg County. Heard in the Supreme Court 
9 April 2003. 


Richard H. Robertson for plaintiff-appellee. 
Richard H. Tomberlin for defendant-appellants. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA ) 
) 
v. ) ORDER 
) 
RONALD LEE POINDEXTER, ) 
A/K/A/ SAM PUGH ) 
No. 563A99-2 


Pursuant to N.C.G.S. § 15A-1418, defendant’s Motion for 
Appropriate Relief filed in this Court on 28 April 2003 is allowed for 
the limited purpose of entering the following order: 


Defendant’s Motion for Appropriate Relief sets forth the follow- 
ing two claims which are opposed by the State: 


l. The trial court lacked jurisdiction to impose a death sentence 
upon Ronald Lee Poindexter, a/k/a/ Sam Pugh, a person with 
mental retardation; the death sentence violates state, federal, and 
international law, and must be vacated. 


2. Ineffective assistance of trial counsel requires that defendant 
receive a new trial or, in the alternative, that his death sentence 
be vacated and the case remanded for the trial court either to 
impose a sentence of life imprisonment without parole, or to hold 
a new sentencing hearing. 


Defendant’s Motion for Appropriate Relief is hereby remanded to 
the Superior Court, Randolph County, for resolution of the issues 
raised by defendant’s Motion for Appropriate Relief and the defenses 
raised by the State. 


It is further ordered, within ninety days from the entry of this 
order, that an evidentiary hearing be held on the aforesaid motion 
and that the resulting order containing the findings of fact and con- 
clusions of law of the trial court determining the motion be transmit- 
ted to this Court so that it may proceed with the appeal or enter such 
other appropriate order as required. Time periods for perfecting or 
proceeding with the appeal are tolled pending receipt of the order of 
disposition of the motion in the trial division. 


By order of the Court in Conference, this the 22nd day of 
May, 2003. 


Brady, J. 
For the Court 
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No. 203A03 Beall v. Beall | 1. Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-743) 

Case below: 

2. Def’s NOA Based Upon a Dissent 
156 N.C. App. 542 


3. Def's Motion to Dismiss Both Appeal] 3. Allowed 
and Petition for Discretionary Review 05/19/03 





No. 243P03 Benton v. Plt’s PWC to Review the Decision of the} Denied 
Sutherland COA (COA02-548) 

Case below: Precision 
Framing 

156 N.C. App. 697 


No. 047PA03 1. Def’s PDR Under N.C.G.S. § 7A-31 1. Allowed 
(COA02-357) 
Case below: 

2. Def’s PWC to Review the Decision of|2. Dismissed as 
154 N.C. App. 734 the COA Moot 





No. 229P03 Boyd v. Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
Howard (COA02-534) 
Case below: 


157 N.C. App. 364 


No. 198P03 Brotherton v. | Def’s (Point on Norman, LLC) PDR Under} Denied 
Point on N.C.G.S. § 7A-31 (COA02-668) 
Case below: Norman, LLC 


156 N.C. App. 577 


No, 232P03 Carroll v. 1. Defs’' Motion for Temporary Stay 1. Allowed 
Living Ctrs. | (COA02-647) 05/07/03 

Case below: Southeast, Dissolved 
Inc. 06/12/03 

157 N.C. App. 116 


2. Defs’ Petition for Writ of Supersedeas | 2. Denied 
3. Defs’ PDR Under N.C.G.S. § 7A-31 3. Denied 


4, Plt’s Motion to Deny PDR 4, Dismissed as 
Moot 





No. 225P03 Clontz v. St. | Def’s (St. Mark’s Evangelica] Lutheran} Denied 
Mark’s Church) PDR Under N.C.G.8. § 7A-31 
Case below: Evangelical | (COA02-606) 
Lutheran 
157 N.C. App. 325 Church 
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No. 267P03 
Case below: 


157 N.C. App. 364 


No. 087P03 
Case below: 


155 N.C. App. 603 


No. 093P03 
Case below: 


155 N.C. App. 362 


No. 268P03 
Case below: 


157 N.C. App. 317 


No. 140P03 
Case below: 


156 N.C. App. 217 


No. 032P03 
Case below: 
154 N.C. App. 742 
No. 212P03 
Case below: 


156 N.C. App. 628 


No. 236PA03 
Case below: 


157 N.C. App. 38 


12 JUNE 2003 


Ditscheiner v.|1. Plt’s PDR Under N.C.G:S. § 7A-31 
(COA02-486) 


Jelly Beans, 
LLC 
2. Def’s Motion to Dismiss Appeal 


3. Def’s Conditional PDR as to Additional 
Issues 


Plt’s PDR Under N.C.G.S. § 7A-31 
(COA02-222) 


Harleysville 
Mut. Ins. Co. 
v. Narron 


1. Plt’s Motion for Temporary Stay 
(COA02-137) 


2. Plt’s Petition for Writ of Supersedeas 


3. Plt’s Motion to Withdraw Petition for 


Writ of Supersedeas 


Plt’s PDR Under N.C.G.S, § 7A-31 
(COA02-720) 


Harleysville 
Mut. Ins. Co. 
v. Zurich- 
American Ins. 
Co. 


Hollifield v. 
City of 
Hickory 


Pits’ PWC to Review the Decision of the 
COA (COA02-483) 


In re Mayhew | Respondent's (Mayhew) PDR Under 
N.C.G.S. § 7A-31 (COA02-47) 


Pits’ PDR Under N.C.G.S. § 7A-31 
(COA02-36) 


Ivarsson v. 
Office of 
Indigent Def. 
Servs. 


Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-356) 


Johnson v. 
Board of Tr. 
of Durham 
Technical 
Cmty. Coll. 


1. Denied 
2. Dismissed as 
Moot 


3. Dismissed as 
Moot 


3. Allowed 
05/22/03 
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No. 138P03 Johnson v. Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Piggly Wiggly | (COA02-263) 

Case below: of Pinetops, 
Ine. 

156 N.C. App. 

No. 097P03 Lakey v. U.S. |Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
Airways, Inc. | (COA02-244) 

Case below: 

155 N.C. App. 

1.— 


No. 206A03 Lancaster v. |1. Pits’ NOA Based Upon COA Dissent 
Maple Street | (COA02-666) 
Case below: Homeowners 
Ass'n 2. Def’s NOA Based Upon a Constitutional | 2. Dismissed 
156 N.C. App. Question ex mero motu 









































3. Def’s PDR as to additional] issues 3. Denied 
No. 270A03 1. Def’s NOA (Dissent) (COA02-567) 1.— 


Case below: 2. Def’s PDR as to Additional Issues 2. Denied 


157 N.C. App. 3. Plt’s Conditional Petition as to 3. Dismissed as 
Additional Issues Moot 


No. 651P02 Def’s (Brian Center) PWC to Review the |Allowed 
Decision of the COA (COA01-650) 
Case below: 
153 N.C. App. 
No. 197P03 Loy v. Martin | Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-540) 
Case below: 
156 N.C. App. 
No. 204P03 McKinnon v. |Def’s (Key Benefit Services) PDR Under | Denied 
L & S$ Holding|N.C.G.S. § 7A-31 (COA02-681) 
Case below: Co. 
156 N.C. App. 
ea 


No. 653A02 N.C. Forestry |1. Petitioner's NOA (Dissent) 
Ass'n v. N.C. |(COA0i-1329) 
Case below: Dep't of 
Envtl. & 2. Petitioner’s PDR Under 
154 N.C, App. Natural Res. |N.C.G.S. § 7A-31 





2. Denied 












3. Allowed as 
to issues two 
and three of 

NOA 


3. Respondents’ (State Agencies) Motion 
to Dismiss Certain Issues from Appeal 


4, Dismissed as 
moot 


4, Intervenors’ Motion to Dismiss Certain 
Issues from Appeal 
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No. 218P03 


Case below: 


156 N.C. App. 


No. 081A03 


Case below: 


155 N.C. App. 372 


No. 231P03 


Case below: 


156 N.C. App. 


No. 260P03 


Case below: 


157 N.C. App. 


No. 001P02-2 


Case below: 


155 N.C. App. 


No. 161P03 


Case below: 


156 N.C. App. 


No. 208P03 


Case below: 


156 N.C. App. 


No. 409P02-2 


Case below: 


149 N.C. App. 


No. 196P03 


Case below: 


156 N.C. App. 


12 JUNE 2003 


Pass v. Beck |Def’s PWC to Review the Decision ofthe |Denied 
COA (COA02-669) 


Phillips v. A }1. Pit’s NOA (Based Upon a Dissent} 1.— 
Triangle (COA01-1418) 

Women’s 

Health Clinic, }2. Def’s (Schnider) PDR as to Additional |2. Allowed 
Inc. Issues 


Pit’s PDR Under N.C.G.S. § 7A-31 
(COA02-1061) 


Reimann v. 
Research 
Triangle Inst. 


Severt v. Cox |1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied 
(COA02-409) 
2. Def’s (Kyle Ray Harris) Conditional 2. Dismissed as 
PDR as to Additional Issues Moot 


Shackleford- | Plt’s PDR Under N.C.G.S. § 7A-31 
Moten v. (COA00-1513-2) 

Lenoir Cty. 

DSS 


State v. Def’s PDR Under N.C.G:8. § 7A-31 
Anderson (COA02-490) 


State v. 1. Def’s NOA Based Upon a Constitutional 
Batten Question (COA02-984) 
2. Def’s PDR Under N.C.G.S. § 7A-31 
3. AG’s Motion to Dismiss Appeal 
State v. Beli |Def’s PWC to Review the Decision of the | Denied 
COA (COAGI1-811) 
State v. Def’s PDR Under N.C.G.S. § 7A-31 


Blakney (COA02-592) 
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1. Def’s NOA Based Upon a 
Constitutional Question (COA02-851) 


No. 215P02-2 
Case below: 
2, Def’s PDR Under N.C.G.S. § 7A-31 


158 N.C. App. 698 
3. AG's Motion to Dismiss Appeal 


State v. 
Brooks 
State v. Dove 


State v. Gant 


State v. 
Gonzalez 


State v. Hall 
State v. 
Harding 


State v. 
Harrison 


1. Def’s Petition for Rehearing on 
PDR/Petition to Have Error Corrected 
(COA01-1085) 


No. 131 P01-5 
Case below: 


153 N.C. App. 524 2. Def’s Petition for Rehearing 

3. Def’s Motion for Court to Determine if 
a Witness Charged With “Accessory After 
the Fact” Possesses “A Privilege Not to 
Testify” 


1. Def’s NOA Based Upon a Constitutional 
Question (COA2-393) 


No. 026P03 


Case below: 
2. Def’s PDR Under N.C.G:.S. § 7A-31 








154 N.C. App. 742 
3. AG’s Motion to Dismiss Appeal 


1. Def’s NOA Based Upon a 
Constitutional Question (COA02-1173) 


No. 288P03 









Case below: 
2, Pit’s PDR Under N.C.G.S. § 7A-81 





157 N.C. App. 574 











Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-460) 


No. 188P03 





Case below: 


156 N.C, App. 427 


Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-313) 


No. 072P03 








Case below: 
155 N.C. App. 221 


Def’s PWC to Review the Decision of the 
COA (COA00-834) 


No. 207P03 









Case below: 


145 N.C. App. 715 


Def’s PWC to Review the Decision of the 
COA (COAO1-1397) 


No. 2938P03 
Case below: 


153 N.C. App. 396 
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1, — 


2. Denied 


3. Allowed 
with instruc- 
tions to correct 
clerical errors 


1. Dismissed 


2. Dismissed 


3. Dismissed 


1. — 


2. Denied 
3. Allowed 


1. Dismissed 
ex mero motu 


2. Denied 





Denied 


Denied 


Denied 


Denied 
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No. 266P03 State v. Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Johnson (COA02-611) 
Case below: 


157 N.C. App. 


No. 210P03 State v. Little | 1. Def’s NOA Based Upon a Constitutional! 1. — 
Question (COA02-957) 
Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
156 N.C. App. 
3. AG’s Motion to Dismiss Appeal 3. Allowed 
No. 205P03 State v. Def’s PDR Under N.C.G.S, § 7A-31 Denied 
Morgan (COA02-620) 
Case below: 
156 N.C. App. 


No. 2387P03 State v. 1. Def’s NOA Based Upon a Constitutional] 1. — 
Murray Question (COA02-653) 
Case below: 
2. Def’s PDR Under N.C.G:S. § 7A-31 2. Denied 
157 N.C. App. 
3. Def’s Motion to Supplement NOA and | 3. Allowed 
PDR 
4. AG’s Motion to Dismiss Appeal 4. Allowed 


No. 209P03 State v. 1. Def’s NOA Based Upon a Constitutional} 1. — 
Newsome Question (COA02-792) 
Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
156 N.C. App. 
3. AG’s Motion to Dismiss Appeal 3. Allowed 


No. 068P03 State v. 1. Defs’ NOA Based Upon a Constitutional! 1. Dismissed 
Oliver Question (COA02-177) ex mero motu 
Case below: 
2. Defs’ PDR Under N.C.G.S. 8 74-31 2. Denied 
155 N.C. App. 


No. 269PA08 State v. 1. AG’s Motion for Temporary Stay 1, Allowed 
Partridge (COA02-1289) 05/23/03 
Case below: 
2. AG’s Petition for Writ of Supersedeas | 2. Allowed 
157 N.C. App. 
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed 


No. 134P03 State v. Penn |Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-488) 

Case below: 

156 N.C. App. 
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No. 189P03 State v. Def’s PDR Under N.C.G:S. § 7A-31 
Ramirez (COA02-453) 
Case below: 
156 N.C. App. 
No. 192P03 State v. Def’s PDR Under N.C.G.S. § 7A-31 
Samuels (COA02-687) 
Case below: 
156 N.C. App. 
No. 250P03 State v. Smith |Def’s PWC to Review the Decision of the 
COA (COAO1-1185) 
Case below: 
151 N.C, App. 
No. 083P03 State v. Smith | Def’s PDR Under N.C.G:.S. § 7A-31 
(COA01-1360) 
Case below: 
155 N.C. App. 


No. 317P03 Def’s Motion for Temporary Stay 
(COAN2-1220) 


























Case below: 


157 N.C. App. 


No. 234P03 State v. 1. Def's NOA Based Upon a Constitutional 
Williams Question (COA02-597) 


Case below: 
29. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 


157 N.C. App. 
3. AG’s Motion to Dismiss Appeal 3. Allowed 


No. 217P03 State v. Wolfe | 1. Def’s NOA Based Upon a Constitutional] 1. — 
Question (COA02-388) 
Case below: 
2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
157 N.C. App. 
3. AG’s Motion to Dismiss Appeal 3, Allowed 


No. 224P03 Swain v. Pits’ PDR Under N.C.G.S. § 7A-31 Denied 
Preston Falls | (COA02-266) 
Case below: E., L.L.C. 


ii _ ve a 





No. 139P03 Taylor's Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
Nursery, Inc. | (COA02-134) 

Case below: v. Baylor 
Boys, Inc. 


156 N.C. App. 


256 


IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G:.S. 7A-31 


No. 213P03 
Case below: 


156 N.C. App. 512 


No. 235P03 
Case below: 


157 N.C. App. 143 


No, 293PA02 


Case below: 
357 N.C. 157 


No. 159A02 


Case below: 
357 N.C. 41 


12 JUNE 2003 


Terry v. PPG |Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
Indus., Inc. | (COA02-342) 


Thompson v. | Pit’s PDR Under N.C.G.S. § 74-31 Denied 
Lee Cty. (COA02-711) 





PETITIONS TO REHEAR 


Colombo v. }Defs’ (George M. Stevenson, III and Susan | Denied 
Stevenson Stevenson) Petition for Rehearing 


Wiley v. Def’s Petition for Rehearing Denied 
Williamson 05/27/03 
Produce 





IN THE SUPREME COURT 257 


STATE v. HUNT 
[357 N.C. 257 (2003)] 


STATE OF NORTH CAROLINA v. HENRY LEE HUNT 


No. 5486-8 
(Filed 16 July 2003) 


Homicide— first-degree murder—short-form indictment—fail- 
ure to list aggravating circumstances—constitutionality 


The trial court did not err by denying a petitioner’s writ of 
habeas corpus petition even though petitioner contends the 
short-form murder indictments used to charge him with two 
counts of capital first-degree murder and two counts of conspir- 
acy to commit murder were rendered unconstitutional by the 
United States Supreme Court’s decision in Ring v. Arizona, 536 
U.S. 584, 153 L. Ed. 2d 556 (2002), based on the fact that the 
aggravating circumstances relied upon by the State at trial were 
not alleged in petitioner’s indictments, because: (1) N.C.G.S. 
§ 15A-2000(c)(1) provides that aggravating circumstances must 
be submitted to and found by the jury beyond a reasonable doubt; 
(2) the Ring case does not require that aggravating circum- 
stances be alleged in state-court indictments; (8) constructive 
statutory notice under N.C.G.S. § 15A-2000(e) in which the eleven 
aggravating circumstances are listed for first-degree 
murder is adequate to satisfy the constraints of due process as 
dictated by the United States Constitution’s Sixth Amendment 
and the North Carolina Constitution; and (4) if aggravating 
circumstances are the functional equivalent of elements for the 
purposes of complying with the Sixth Amendment notice require- 
ment, this Court has already indicated that aggravators, being 
akin to other elements of murder such as premeditation and 
deliberation, do not necessarily have to be listed in the 
short-form murder indictment for a defendant to receive suffi- 
cient notice. 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) to review an 
order entered 21 January 2003 by Judge Jack A. Thompson in 
Superior Court, Robeson County, denying defendant’s petition for 
writ of habeas corpus. Heard in the Supreme Court 8 April 2003. 


Roy Cooper, Attorney General, by G. Patrick Murphy, Barry S. 
McNeill, and William P. Hart, Special Deputy Attorneys 
General, for the State. 
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D. Stuart Meiklejohn, pro hac vice, and Steven L. Holley, pro 
hac vice, for defendant-appellant. 


Hunter, Higgins, Miles, Elan & Benjamin, by Robert Neal 
Hunter, Jr; and Gaskins & Gaskins, by Herman E. Gaskins, 
Jr., on behalf of the North Carolina Academy of Trial Lawyers, 
amicus curiae. 


Louis D. Bilionis on behalf of North Carolina Law Professors 
Anthony V. Baker; Sara Sun Beale; Louis D. Bilionis; John 
Charles Boger; Kenneth S. Broun; James E. Coleman, Jr.; 
Michael Kent Curtis; Marshall L. Dayan; Irving Joyner; Robert 
P. Mosteller; Eric L. Muller; Gene R. Nichol; J. Wilson Parker; 
H. Jefferson Powell; Richard A. Rosen; Fred J. Williams; and 
Ronald F. Wright, Jr., amici curvae. 


North Carolina Conference of District Attorneys, by William D. 
Kenerly, amicus curiae. 


BRADY, Justice. 


Henry Lee Hunt (petitioner), convicted of two capital murders 
over seventeen years ago, challenges the lawfulness of the charging 
instruments used to indict him for first-degree murder. These instru- 
ments, known as “short-form indictments,” have been used to charge 
murder suspects under North Carolina law for over a hundred years. 
This appeal therefore raises a question of critical importance to the 
legal validity of virtually every murder conviction secured in this 
state over the past century. 


The dispositive issue in the present case is whether the United 
States Supreme Court’s recent decision in Ring v. Arizona, 536 U.S. 
584, 153 L. Ed. 2d 556 (2002), renders North Carolina's short-form 
murder indictment unconstitutional. We conclude that it does not and 
therefore affirm the decision of the trial court. 


Petitioner is currently incarcerated on North Carolina’s death 
row. On 28 May 1985, petitioner was indicted in Superior Court, 
Robeson County, on two counts of first-degree murder and two 
counts of conspiracy to commit murder in connection with the 
killings of Jackie Ray Ransom and Larry Jones. Petitioner was 
indicted pursuant to short-form murder indictments authorized by 
N.C.G.S. § 15-144. 


Petitioner was tried and convicted on all counts at the 18 
November 1985 session of Superior Court, Robeson County. The facts 
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underlying petitioner’s conviction were presented fully in our opinion 
reviewing petitioner’s case on direct appeal. See State v. Hunt, 323 
N.C. 407, 373 S.E.2d 400 (1988). Briefly, those facts indicate that peti- 
tioner’s codefendant, Elwell Barnes, recruited petitioner to assist in 
the killing of Jack Ransom. Barnes had agreed to kill Ransom for 
$2,000 so that Ransom’s wife could obtain the proceeds of a life insur- 
ance policy. On 8 September 1984, petitioner killed Ransom. 
Believing that another individual, Larry Jones, had discussed 
Ransom’s murder with police, petitioner shot and killed Jones on 14 
September 1984. 


Pursuant to our statutory capital sentencing procedures, the 
State introduced evidence to the jury supporting two aggravating cir- 
cumstances for each of petitioner’s first-degree murder convictions. 
As for the murder of Ransom, the State presented evidence as to the 
following aggravating circumstances: (1) a prior conviction for a 
felony involving the use or threat of violence to another person, 
N.C.G.S. § 15A-2000(e)(3) (1983) (amended 1994); and (2) capital 
felony committed for pecuniary gain, N.C.G.S. § 15A-2000(e)(6). 
For the murder of Jones, the State introduced evidence sup- 
porting the following aggravating circumstances: (1) a prior convic- 
tion for a felony involving the use or threat of violence to another 
person, N.C.G.S. § 15A-2000(e)(3); and (2) murder committed for 
the purpose of avoiding or preventing a lawful arrest, N.C.G.S. 
§ 15A-2000(e)(4). The jury found that the State had established each 
of the submitted aggravators beyond a reasonable doubt and recom- 
mended a sentence of death for each of the murders. The trial court 
entered judgments accordingly. 


Petitioner sought and received extensive direct and collateral 
review of his convictions and sentences. On direct appeal, this Court 
found no error in petitioner’s convictions and sentences. Hunt, 323 
N.C. 407, 373 S.E.2d 400. The United States Supreme Court vacated 
the sentences of death and remanded the case to this Court with 
instructions to review the penalty phase of petitioner’s trial in light of 
McKoy v. North Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 (1990). 
Hunt v. North Carolina, 494 U.S. 1022, 108 L. Ed. 2d 602 (1990). On 
remand, this Court found any error in the penalty proceeding harm- 
less beyond a reasonable doubt and again found no reversible error 
in petitioner’s convictions and sentences. State v. Hunt, 330 N.C. 501, 
411 S.E.2d 806 (1992). The United States Supreme Court subsequently 
denied petitioner’s writ of certiorari to review our decision. Hunt v. 
North Carolina, 505 U.S. 1226, 120 L. Ed. 2d 913 (1992). 
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Petitioner filed his first post-conviction motion for appropriate 
relief (MAR) pursuant to N.C.G.S. § 15A-1415 in Superior Court, 
Robeson County, on 3 December 1992. On 2 June 1994, several of 
petitioner’s claims were dismissed as procedurally barred. This Court 
affirmed that dismissal. State v. Hunt, 336 N.C. 783, 447 S.E.2d 436 
(1994). Beginning on 12 September 1994, the Superior Court con- 
ducted a five-week evidentiary hearing in connection with the 
remaining MAR claims. On 16 September 1996, the court denied peti- 
tioner’s MAR. Both this Court and the United States Supreme Court 
denied writs of certiorari. State v. Hunt, 345 N.C. 758, 485 S.E.2d 
304, cert. denied, 522 U.S. 861, 1389 L. Ed. 2d 107 (1997). 


On 10 April 1998, petitioner initiated federal habeas corpus pro- 
ceedings under 28 U.S.C. § 2254. The United States District Court for 
the Eastern District of North Carolina granted the State’s motion for 
summary judgment and denied petitioner’s section 2254 petition. 
Petitioner appealed to the United States Court of Appeals for the 
Fourth Circuit, which affirmed the district court’s order on 23 May 
2002. Hunt v. Lee, 291 F.3d 284 (4th Cir. 2002). The United States 
Supreme Court denied certiorari review on 2 December 2002. Hunt v. 
Lee, — U.S. —, 154 L. Ed. 2d 517 (2002). Upon exhaustion of fed- 
eral habeas corpus review, petitioner’s execution was scheduled to 
occur between 12:01 a.m. and 12:00 p.m. on 24 January 2003. 


On 23 December 2002, petitioner filed a petition for writ of 
habeas corpus in Superior Court, Orange County, pursuant to chapter 
17 of the North Carolina General Statutes. Petitioner alleged that the 
Superior Court, Robeson County, did not have jurisdiction to try his 
case, as the indictments under which the court proceeded were 
defective. Specifically, petitioner contended that his indictments 
failed to allege: (1) the specific elements of intent, premeditation, and 
deliberation; and (2) the aggravating circumstances presented by the 
State in support of its contention that petitioner should receive the 
death penalty. 


In an order entered 14 January 2002, the Orange County trial 
court denied in part and granted in part the petition for writ of habeas 
corpus. The trial court first denied petitioner’s argument that the 
indictment failed to allege intent, premeditation, and deliberation. 
The trial court concluded that the argument was meritless based 
upon well-established case law from both this Court and the United 
States Supreme Court. However, the trial court granted a writ of 
habeas corpus as to petitioner’s second argument based upon the 
United States Supreme Court’s recent decision in Ring, 536 U.S. 584, 
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153 L. Ed. 2d 556. The trial court concluded that the court in which 
petitioner was convicted and sentenced did not have jurisdiction 
because, pursuant to Ring, the aggravating circumstances relied 
upon by the State at sentencing should have been alleged in peti- 
tioner’s indictments. Pursuant to Rule 25(4) of the General Rules of 
Practice for the Superior and District Courts, the trial court con- 
cluded that the United States Supreme Court’s decision in Ring ren- 
dered petitioner’s second claim a “meritorious” challenge to the 
Superior Court’s jurisdiction. 


The trial court went on to conclude that if the petition “is deemed 
not to present a jurisdictional challenge, ... it presents a meritorious 
non-jurisdictional challenge” and should be transferred to Robeson 
County “for disposition as a [MAR].” The State petitioned this Court 
for a writ of certiorari to review the trial court’s order, but this Court 
denied the State’s petition on 16 January 2003. State v. Hunt, 356 N.C. 
686, 576 S.E.2d 333 (2003). 


On 14 January 2003, petitioner filed a second MAR, along with a 
stay of execution, in Superior Court, Robeson County, alleging that 
he was factually innocent based upon evidence unavailable at the 
time of his trial. The trial court denied the second MAR and stay on 
22 January 2003. 


On 17 January 2003, Superior Court Judge Jack A. Thompson, 
who was assigned to Robeson County, held a hearing to consider the 
writ of habeas corpus returned to Superior Court, Robeson County, 
pursuant to Rule 25(4). Judge Thompson conducted a de novo review 
and thereafter entered an order on 21 January 2003 denying the peti- 
tion. According to Judge Thompson, this Court had consistently 
rejected the very same arguments raised by petitioner: that the indict- 
ments should have contained the aggravating circumstances that the 
State intended to introduce at trial. Judge Thompson found that noth- 
ing in Ring required a different result or reconsideration of the issue 
raised. As such, Judge Thompson concluded that Superior Court, 
Robeson County, had subject matter jurisdiction over the crimes 
for which petitioner was indicted and denied the petition, as it 
lacked merit and presented no probable grounds for review. See 
N.C.G.S. § 17-4(4) (2001). 


Thereafter, petitioner filed a petition for writ of habeas corpus 
with this Court to review Judge Thompson's 21 January 2003 order 
and further moved for stay of execution. On 22 January 20038, this 
Court allowed petitioner’s motion for a temporary stay and allowed 
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the petition for writ of habeas corpus for the limited purpose of 
considering whether the failure to include aggravating circumstances 
in petitioner’s indictments is inconsistent with Ring v. Arizona, 
536 U.S. 584, 153 L. Ed. 2d 556, and thus violative of the United 
States Constitution. 


We begin our analysis of the above-stated issue with a brief his- 
tory of those North Carolina statutes governing the crime of murder 
and proceedings in capital cases. Prior to any statutory codification 
of the crime of homicide, North Carolina common law divided homi- 
cide into three classes: (1) murder, the killing of a human being with 
malice aforethought, express or implied, for which the offender was 
punished by death; (2) manslaughter, a killing with sudden provoca- 
tion and without malice, for which the convicted was “entitled to his 
clergy”; and (3) simple homicide, a killing that was justified or excus- 
able, for which one would be deemed “unfortunate” but not punished. 
State v. Boon, 1 N.C. 191, 201-02 (1802); see also State v. Rhyne, 124 
N.C. 847, 33 S.E. 128 (1899). 


In 1893, our General Assembly codified the common-law crime of 
murder and divided it into two degrees, first-degree and second- 
degree murder. See State v. Davis, 305 N.C. 400, 422, 290 S.E.2d 574, 
588 (1982). Under what is now N.C.G.5. § 14-17, the common-law def- 
inition of murder remained unchanged. State v. Streeton, 231 N.C. 
301, 304, 56 S.E.2d 649, 652 (1949). Section 14-17 now provides: 


A murder which shall be perpetrated by means of a nuclear, 
biological, or chemical weapon of mass destruction as defined in 
N.C.G.S. § 14-288.21, poison, lying in wait, imprisonment, starv- 
ing, torture, or by any other kind of willful, deliberate, and 
premeditated killing, or which shall be committed in the perpe- 
tration or attempted perpetration of any arson, rape or a sex 
offense, robbery, kidnapping, burglary, or other felony committed 
or attempted with the use of a deadly weapon shall be deemed to 
be murder in the first degree, a Class A felony, and any person 
who commits such murder shall be punished with death or 
imprisonment in the State’s prison for life without parole as the 
court shall determine pursuant to N.C.G.S. § 15A-2000, except 
that any such person who was under 17 years of age at the time 
of the murder shall be punished with imprisonment in the State’s 
prison for life without parole. Provided, however, any person 
under the age of 17 who commits murder in the first degree while 
serving a prison sentence imposed for a prior murder shall be 
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punished with death or imprisonment in the State’s prison for life 
without parole as the court shall determine pursuant to N.C.G:S. 
§ 15A-2000. All other kinds of murder, including that which shall 
be proximately caused by the unlawful distribution of opium or 
any synthetic or natural salt, compound, derivative, or prepara- 
tion of opium, or cocaine or other substance described in 
N.C.G.S. § 90-90(1)d., when the ingestion of such substance 
caused the death of the user, shall be deemed murder in the sec- 
ond degree, and any person who commits such murder shall be 
punished as a Class B2 felon. 


N.C.G.S. § 14-17 (2001). However, the legislature “select[ed] from all 
murders denounced by the common law those deemed most heinous 
by reason of the mode of their perpetration and classifie[d] them as 
murder in the first degree, for which a greater punishment is pre- 
scribed.” Davis, 305 N.C. at 422, 290 S.E.2d at 588. “Any other inten- 
tional and unlawful killing of a human being with malice afore- 
thought, express or implied, remains murder as at common law, but 
is classified by the statute as murder in the second degree and a 
lesser sentence is prescribed.” Id. at 423, 290 S.E.2d at 588. 


In 1887, North Carolina first authorized the indictment of sus- 
pects for both first-degree and second-degree murder using a short- 
ened version of an indictment. Act of Feb. 10, 1887, ch. 58, 1887 N.C. 
Sess. Laws 106 (“An act to simplify indictments in certain cases”) 
(enacting what is now N.C.G.S. § 15-144). This unique charging instru- 
ment, which has become known in our parlance as the “short-form 
murder indictment,” has been used in virtually every capital prosecu- 
tion in North Carolina since then, and neither this Court nor the 
United States Supreme Court has ever deemed it unconstitutional. 
The importance of the short-form murder indictment is illustrated by 
its widely accepted use and impact. 


Petitioner was indicted pursuant to two short-form murder 
indictments providing, in pertinent part, the following: “The jurors 
for the State upon their oath present that on or about the date of 
offense shown and in [Robeson County], [Henry Lee Hunt] unlaw- 
fully, willfully and feloniously and of malice aforethought did kill and 
murder [victim’s name].” The indictments noted that they were suffi- 
cient to charge both first- and second-degree murder and that the 
offenses were committed in violation of N.C.G.S § 14-17. 


In North Carolina, capital defendants are not only subject to 
indictment in accordance with N.C.G.S. § 15-144, but also receive 
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additional consideration concerning appointment of counsel in the 
case of indigency and are prosecuted under certain criminal proce- 
dures specifically reserved for capital cases. These additional protec- 
tions ensure that such defendants receive all the due process of law 
to which they are entitled. Indigent capital defendants like petitioner 
receive the assistance of two attorneys, a lead and an associate attor- 
ney. N.C.G.S. § 7A-450(b1) (2001) (effective 1 July 1985). The associ- 
ate attorney must be appointed “in a timely manner.” Jd. Subsequent 
to the time of Hunt’s prosecution, this Court concluded that the fail- 
ure to appoint a capital defendant assistant counsel is grounds for a 
new trial. State v. Hucks, 323 N.C. 574, 374 S.E.2d 240 (1988). 


Chapter 15A, article 100 of our state’s General Statutes, aptly 
titled “Capital Punishment,” governs the procedures by which North 
Carolina capital defendants are prosecuted. N.C.G.S. § 15A-2000(a) 
provides, the same as it did at the time of petitioner’s trial, notice 
to capital defendants that the trial court will hold a proceeding 
separate from the determination of their guilt to ascertain whether 
they should be sentenced to death or to life imprisonment. N.C.G.S. 
§ 15A-2000(a)(1) (2001). A judge presides over the proceeding, 
which is held before a jury. The jury must determine the following: 
whether sufficient aggravating circumstance(s), as listed in N.C.G.S. 
§ 15A-2000(e), exist; whether sufficient mitigating circumstance(s) 
exist; and based upon the weighing of the above-noted circum- 
stances, whether defendant should be sentenced to death or to life 
imprisonment. N.C.G.S. § 15A-2000(b). The jury considers only the 
aggravating circumstances drawn from the exclusive list of eleven 
contained in N.C.G.S. § 15A-2000(e). The list contains neither a non- 
statutory category nor a catchall provision. The State must prove to 
the jury that the aggravating circumstances exist beyond a reason- 
able doubt before it can consider whether the aggravators support a 
sentence of death. N.C.G.S. § 15A-2000(c)(1). The defendant must 
demonstrate the existence of mitigating circumstances by a prepon- 
derance of the evidence. State v. Holden, 321 N.C. 125, 158-59, 362 
S.E.2d 513, 534 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 
(1988). The jury’s recommendation that the defendant be sentenced 
to death must be unanimous. N.C.G.S. § 15A-2000(b). 


In addition to these statutory protections, either party may 
request what has become known as a Watson hearing when there is a 
question as to the legal sufficiency of a set of facts supporting the 
aggravating circumstances. State v. Blake, 317 N.C. 632, 634 n.1, 346 
S.E.2d 399, 400 n.1 (1986); see also State v. Watson, 310 N.C. 384, 388, 


IN THE SUPREME COURT 265 


STATE v. HUNT 
[357 N.C. 257 (2003)] 


312 S.E.2d 448, 452 (1984) (acknowledging that a pretrial hearing at 
which the trial court could determine whether there was evidence of 
aggravating circumstances promoted “judicial economy and adminis- 
trative efficiency”). At the hearing, the trial court must determine 
whether there is any evidence of the aggravating circumstances 
defined by N.C.G.S. § 15A-2000(e). Blake, 317 N.C. at 634 n.1, 346 
S.E.2d at 400 n.1. Furthermore, Rule 24 of the General Rules of 
Practice for the North Carolina Superior and District Courts man- 
dates that a pretrial conference be held in all cases where a defend- 
ant is charged with “a crime punishable by death.” Gen. R. Pract. 
Super. & Dist. Cts. 24, 2003 Ann. R. N.C. 23, 28-24 (Lexis) (effective 
July 1994). At the “Rule 24 hearing,” as it has become known, the par- 
ties must consider, among other things, the charges against the 
defendant and the existence of evidence of aggravating circum- 
stances. Id. However, the State is not bound by the aggravating cir- 
cumstances discussed at the hearing, nor can the trial court order the 
State to declare the exact aggravating circumstances upon which it 
will rely. State v. Chapman, 342 N.C. 330, 339, 464 S.E.2d 661, 666 
(1995), cert. denied, 518 U.S. 1023, 135 L. Ed. 2d 1077 (1996). 


It is against this backdrop that we consider whether the United 
States Supreme Court’s decision in Ring renders unconstitutional 
North Carolina’s short-form murder indictments, the form of indict-. 
ment under which petitioner was charged. The United States 
Supreme Court’s decisions in Jones v. United States, 526 U.S. 227, 
143 L. Ed. 2d 311 (1999), and Apprendi v. New Jersey, 530 U.S. 466, 
147 L. Ed. 2d 435 (2000), laid the groundwork for the Court’s decision 
in Ring. Briefly, in Jones, the Court examined the defendant’s con- 
viction and sentence under a federal carjacking statute. Jones, 526 
U.S. at 229, 143 L. Ed. 2d at 317. In Jones, the defendant’s sentence 
had been increased based upon the existence of what the government 
treated as a sentencing factor found by a trial judge and proven by a 
preponderance of the evidence. The United States Supreme Court 
concluded that the so-called sentencing factors were actually ele- 
ments of separate offenses and that they “must be charged by indict- 
ment, proven beyond a reasonable doubt and submitted to a jury for 
its verdict.” Jd. at 251-52, 143 L. Ed. 2d at 331. 


Similarly, in Apprendi, the United States Supreme Court exam- 
ined a portion of New Jersey’s hate-crime legislation that provided 
that a trial judge could increase a defendant’s sentence beyond the 
statutory maximum if the judge found, by a preponderance of the evi- 
dence, that the underlying crime was motivated by race or other 
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impermissible factor. Apprendi, 530 U.S. at 468-69, 147 L. Ed. 2d at 
442. The only issue before the Supreme Court was whether the above- 
noted statutory scheme violated the Sixth Amendment’s guarantee to 
a trial by jury. The Court noted that the statutory labels “element” or 
“sentencing factor” were irrelevant in determining whether the Sixth 
Amendment required that the factors be proven to a jury beyond a 
reasonable doubt. Jd. at 494, 147 L. Ed. 2d at 457. Rather, the inquiry 
should be whether “the required finding expose[s] the defendant to a 
greater punishment than that authorized by the jury’s guilty verdict.” 
Id. The Court held that “[o]ther than the fact of a prior conviction, 
any fact that increases the penalty for a crime beyond the prescribed 
statutory maximum must be submitted to a jury, and proved beyond 
a reasonable doubt.” Jd. at 490, 147 L. Ed. 2d at 455. 


In Ring, the United States Supreme Court held that Arizona’s cap- 
ital sentencing scheme violated the Sixth Amendment right to trial by 
jury. Ring, 536 U.S. at 609, 153 L. Ed. 2d at 576-77. The Court con- 
cluded that “[b]ecause Arizona’s enumerated aggravating factors 
operate as ‘the functional equivalent of an element of a greater 
offense,’ the Sixth Amendment requires that they be found by a jury” 
and be proven beyond a reasonable doubt. /d. at 609, 153 L. Ed. 2d at 
577 (quoting Apprendi, 530 U.S. at 494 n.19, 147 L. Ed. 2d at 435 n.19). 


Significantly, the United States Supreme Court in Ring observed 
that North Carolina was one of the twenty-nine states that “commit[s] 
sentencing decisions to juries” in death penalty cases. Ring, 536 U.S. 
at 608 n.6, 153 L. Ed. 2d at 576 n.6. This Court has previously held that 
North Carolina’s capital sentencing scheme comports with both 
Jones and Apprendt. State v. Braxton, 352 N.C. 158, 531 S.E.2d 428 
(2000), cert. denied, 531 U.S. 1130, 148 L. Ed. 2d 797 (2001); State v. 
Lawrence, 352 N.C. 1, 530 S.E.2d 807 (2000), cert. denied, 531 U.S. 
1083, 148 L. Ed. 2d 684 (2001); State v. Wallace, 351 N.C. 481, 528 
S.E.2d 326, cert. denied, 531 U.S. 1018, 148 L. Ed. 2d 498 (2000). 
We now hold that North Carolina’s capital sentencing scheme com- 
plies with Aing in that aggravating circumstances must be submitted 
to and found by the jury beyond a reasonable doubt. See N.C.G.S. 
§ 15A-2000(c)(1). 


In North Carolina criminal prosecutions, the use of indictments is 
a well-established practice. Our state Constitution has consistently 
provided that 


no person shall be put to answer any criminal charge but by 
indictment, presentment, or impeachment. But any person, when 
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represented by counsel, may, under such regulations as the 
General Assembly shall prescribe, waive indictment in noncap- 
ital cases. 


N.C. Const. art. I, § 22; accord N.C. Const. of 1868, art. I, § 12 (1949); 
N.C. Const. of 1776, Declaration of Rights § 8. An indictment, as 
referred to in the above-noted constitutional provision, is “a written 
accusation of a crime drawn up by the public prosecuting attorney 
and submitted to the grand jury, and by them found and presented on 
oath or affirmation as a true bill.” State v. Thomas, 236 N.C. 454, 457, 
73 S.E.2d 2838, 285 (1952). To be sufficient under our Constitution, an 
indictment “must allege lucidly and accurately all the essential ele- 
ments of the offense endeavored to be charged.” State v. Greer, 238 
N.C. 325, 327, 77 S.E.2d 917, 919 (1953). 


The purpose of such constitutional provisions is: (1) such cer- 
tainty in the statement of the accusation as will identify the 
offense with which the accused is sought to be charged; (2) to 
protect the accused from being twice put in jeopardy for the 
same offense; (3) to enable the accused to prepare for trial|[;] 
and (4) to enable the court, on conviction or plea of nolo con- 
tendere or guilty[,] to pronounce sentence according to the rights 
of the case. 


Id. 


Early common law required that indictments allege every ele- 
ment of the crime for which a defendant was charged, the manner in 
which the crime was carried out, and the means employed. State v. 
Moore, 104 N.C. 7438, 750, 10 S.E. 183, 185 (1889) (noting that a par- 
ticular short-form indictment would be invalid at common law 
because “it [did] not charge the means whereby the prisoner slew the 
deceased, nor the manner of the slaying”); 1 J.F. Archbold, Criminat 
Procedure, Pleading and Evidence in Indictable Cases 787 n.1 (8th 
ed. 1880) (“At common law, it is essentially necessary to set forth par- 
ticularly the manner of the death and the means by which it was 
effected, and this statement may . . . be one of considerable length 
and particularity.”). Until the 1800s, many states, including North 
Carolina, strictly adhered to the common-law pleading practices. 4 
Wayne R. LaFave et al., Criminal Procedure § 19.1(a) (2d ed. 1999) 
[hereinafter LaFave, Criminal Proceduye]; see also State v. Owen, 5 
N.C. 452, 453 (1810) (overturning verdict because indictment “did not 
set forth the length and depth of the mortal wounds”). 
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In the mid-1800s, disturbed by the reversal of convictions based 
upon technical errors in criminal pleadings, many states began statu- 
tory reforms to relax certain common-law pleading requirements. 4 
LaFave, Criminal Procedure § 19.1(b). At the time of the reform 
movement, North Carolina’s Constitution “confer[red] upon the 
General Assembly power to regulate and prescribe criminal as well as 
civil procedure, not inconsistent with its provisions, ‘of all the courts 
below the Supreme Court.” Moore, 104 N.C. at 751, 10 S.E. at 186 
(quoting N.C. Const. of 1868, art. IV, § 12); ef. N.C. Const. art. IV, § 12 
(“Except as otherwise provided by the General Assembly, the 
Superior Court shall have original general jurisdiction throughout 
the State.”). Thus, “within constitutionally mandated parameters|[,] 
the legislature has the power to prescribe the form of a bill of 
indictment.” State v. Lowe, 295 N.C. 596, 603, 247 S.E.2d 878, 883 
(1978). 


In 1811, reacting to a case in which the verdict was overturned 
based upon an indictment’s failure to allege, among other things, the 
depth of the victim’s wound, the North Carolina legislature passed 
what is now codified as N.C.G.S. § 15-153. State v. Moses, 138 N.C. 452, 
463 (1830) (“The act of 1811... passed the year after [the Owen] case 
was decided and we have reason to believe was caused by it.”) (cit- 
ing Owen, 5 N.C. 452). N.C.G.S. § 15-153 provides in substance the 
same as its 1811 ancestor, that an indictment 


is sufficient .. . if it expresses the charge against the defendant in 
a plain, intelligible, and explicit manner; and the same shall not 
be quashed, nor the judgment thereon stayed, by reason of any 
informality or refinement, if in the bill or proceeding, sufficient 
matter appears to enable the court to proceed to judgment. 


N.C.G.S. § 15-153 (2001); see also State v. Taylor, 280 N.C. 273, 277, 
185 S.E.2d 677, 680 (1972) (noting that N.C.G.S. § 15-153 “was 
designed to free the courts from the fetters of form, technicality and 
refinement not concerned with the substance of the charge”). 


The enactment of legislation authorizing the short-form murder 
indictment in 1887 was an attempt by the General Assembly to reform 
our criminal pleading practice. See State v. Avery, 315 N.C. 1, 12-14, 
337 S.E.2d 786, 792-93 (1985); Moore, 104 N.C. at 750-51, 10 S.E. at 
185-86; see also ch. 58, 1887 N.C. Sess. Laws at 106 (entitled “An act 
to simplify indictments in certain cases”). The statute authorizing the 
use of short-form murder indictments, N.C.G.S. § 15-144, provides the 
same now as it did when enacted: “[I]t is sufficient in describing mur- 


-IN THE SUPREME COURT 269 


STATE v. HUNT 
(357 N.C. 257 (2003)] 


der to allege that the accused person feloniously, willfully, and of his 
malice aforethought, did kill and murder [victim’s name]... .” 
N.C.G.S. § 15-144 (2001). 


Since the genesis of the short-form murder indictment in 1887, its 
validity has continually been avowed by the General Assembly. In 
1893, when the legislature divided the common-law crime of murder 
into two degrees, it provided, by the same act, that “[n]othing herein 
contained shall be construed to require any alteration or modification 
of the existing form of indictment for murder.” Act of Feb. 11, 1893, 
ch. 85, sec. 3, 1893 N.C. Sess. Laws 76, 76-77 (The relevant portion 
of the current version of the statute, N.C.G.S. § 15-172 (2001), pro- 
vides the following: “Nothing contained in the statute law dividing 
murder into degrees shall be construed to require any alteration or 
modification of the existing form of indictment for murder.”); see 
also State v. Kirksey, 227 N.C. 445, 448-49, 42 S.E.2d 613, 615 (1947) 
(noting that “the existing form of indictment” referred to in sec- 
tion 15-172 included short-form murder indictments as authorized by 
section 15-144), 


This Court affirmed the General Assembly’s intent to preserve the 
short-form murder indictment’s usage, even after the most recent 
changes to the North Carolina Constitution and statutory changes 
to our criminal procedure laws, In 1971, North Carolina adopted the 
present incarnation of our state Constitution mandating the follow- 
ing: “In all criminal prosecutions, every person charged with a crime 
has the right to be informed of the accusation... .” N.C. Const. art. I, 
§ 23. Shortly thereafter, in 1973, the General Assembly passed our 
Criminal Procedure Act (the Act), which was, as its name indicates, 
sweeping legislation regarding pretrial procedures in criminal prose- 
cutions. Act of Apr. 11, 1974, ch. 1286, sec. 1, 1973 N.C. Sess. Laws (2d 
Sess.) 490, 490 (“An act to amend the laws relating to pretrial crimi- 
nal procedure”). As part of the Act, the legislature provided that crim- 
inal pleadings must contain “[a] plain and concise factual statement 
in each count which... asserts facts supporting every element of a 
criminal offense and the defendant’s commission thereof with suffi- 
cient precision clearly to apprise the defendant or defendants of the 
conduct which is the subject of the accusation.” /d. at 535 (codified 
as N.C.G.S. § 15A-924(a)(5)). 


Upon examining a challenge to short-form murder indictments in 
light of the above-noted constitutional and statutory provisions, this 
Court expressly found that such indictments remained a valid charg- 
ing instrument, as neither Article I, Section 23 of our state 
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Constitution nor N.C.G.S. § 15A-924(a)(5) expressly or implicitly 
repealed the statute authorizing the indictment’s use. Avery, 315 
N.C. at 14, 337 S.E.2d at 793. In sum, although changes were made to 
the way our courts indict for crimes other than murder, the short- 
form murder indictment remained a special instrument, statutorily 
distinguished from other indictments. The General Assembly again 
reaffirmed the validity of the short-form indictment by expanding 
its use to charge other serious felonies, including rape, see N.C.G.S. 
§ 15-144.1 (2001) (enacted in 1977); Lowe, 295 N.C. at 603-04, 247 
S.E.2d at 883-84 (affirming validity of short-form rape indictment), 
and statutory sex offense, see N.C.G.S. § 15-144.2 (2001) (enacted in 
1979); State v. Edwards, 305 N.C. 378, 380, 289 S.E.2d 360, 362 (1982) 
(upholding short-form indictments charging sex offenses). 


The Fifth and Sixth Amendments to the United States 
Constitution operate in tandem to guarantee those accused of a fed- 
eral crime the right to indictment as the method by which they are 
“informed of the nature and cause of the accusations” against them. 
U.S. Const. amends. V, VI; Harris v. United States, 536 U.S. 545, 549, 
153 L. Ed. 2d 524, 532 (2002); see also Jones, 526 U.S. at 252, 143 
L. Ed. 2d at 331 (noting that the so-called sentencing factors were 
actually elements of separate crimes and must therefore be charged 
in indictment); Almendarez-Torres v. United States, 523 U.S. 224, 
228, 140 L. Ed. 2d 350, 358 (1998) (noting that indictment must allege 
all of the elements of a crime); Hamling v. United States, 418 U.S. 87, 
117, 41 L. Ed. 2d 590, 620 (1974) (same). The United States 
Constitution does not, however, apply the same principles to state- 
court prosecutions. For instance, the United States Supreme Court 
has never applied the Fifth Amendment’s guarantee to indictment by 
a grand jury to state prosecutions. Alexander v. Louisiana, 405 U.S. 
625, 633, 31 L. Ed. 2d 536, 548-44 (1972); see also Hodgson v. 
Vermont, 168 U.S. 262, 272, 42 L. Ed. 461, 464 (1897) (“[T]he words 
‘due process of law’ in the Fourteenth Amendment of the 
Constitution of the United States do not necessarily require an indict- 
ment by a grand jury in a prosecution by a State for murder.”); 
Hurtado v. California, 110 U.S. 516, 538, 28 L. Ed. 232, 239 
(1884) (same). In observing that it had never applied the above- 
noted Fifth Amendment guarantee to states, the Supreme Court 
expressly stated that “the Due Process Clause . . . does not require 
the States to observe the Fifth Amendment’s provision for present- 
ment or indictment by a grand jury.” Alexander, 405 U.S. at 633, 31 
L. Ed. 2d at 5438. 
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Perhaps most important, in Apprendi and Ring—cases pivotal to 
petitioner’s claim in the present case—-the United States Supreme 
Court clearly indicated that those decisions did not concern or have 
any applicability to allegedly defective indictments. Ring, 536 U.S. at 
597 n.4, 153 L. Ed. 2d at 569 n.4 (“Ring does not contend that his 
indictment was constitutionally defective.”); Apprendi, 530 U.S. at 
477 n.3, 147 L. Ed. 2d at 447 n.3 (“Apprendi has not here asserted a 
constitutional claim based on the omission of any reference to sen- 
tence enhancement or racial bias in the indictment.”). In Apprendi, 
the Court expressly recognized that the Fourteenth Amendment 
“has not... been construed to include the Fifth Amendment right to 
‘presentment or indictment of a Grand Jury.’” Apprendi, 530 U.S. at 
477 n.3, 147 L. Ed. 2d at 447 n.3. In Harris, the United States 
Supreme Court recently affirmed that while only federal prosecutions 
require presentment or indictment by grand jury, the Sixth 
Amendment guarantee to trial by an impartial jury, including the right 
to have all elements proven beyond a reasonable doubt, applies in 
both state and federal prosecutions. Harris, 5386 U.S. at 549, 153 
L. Ed. 2d at 532-33. 


In contrast to its application of the Fifth Amendment’s indictment 
guarantee, the United States Supreme Court has unequivocally 
applied the Sixth Amendment’s edict that the accused be informed of 
criminal accusations against him. In re Oliver, 333 U.S. 257, 273, 92 
L. Ed. 682, 694 (1948). In defining the parameters of state criminal 
defendants’ rights to notice under the Sixth Amendment, the 
Supreme Court has concluded that such defendants have a right to 
“reasonable notice” sufficient to ensure that they are afforded an 
opportunity to defend against the charges. Jd. As stated by the 
Supreme Court over one hundred years ago in Hodgson, 


in all criminal prosecutions the accused must be informed of the 
nature and cause of the accusation against him; that in no case 
can there be, in criminal proceedings, due process of law where 
the accused is not thus informed, and that the information which 
he is to receive is that which will acquaint him with the essential 
particulars of the offen[s]e, so that he may appear in court pre- 
pared to meet every feature of the accusation against him. 


168 U.S. at 269, 42 L. Ed. at 463 (emphasis added). 


This Court has recognized that the Fifth Amendment’s guarantee 
to indictment by a grand jury does not apply in the context of a chal- 
lenge to state-court indictment. In Wallace, 351 N.C. 481, 528 S.E.2d 
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326, we examined a challenge to short-form indictments charging 
murder, rape, and sex offense in which the defendant claimed that 
the indictments failed to allege all elements of the crimes charged. In 
so doing, this Court acknowledged that the due process and notice 
requirements under the Sixth Amendment inured to state prosecu- 
tions, as stated by the Supreme Court in Hodgson. Id. at 507, 528 
S.E.2d at 342-43. We further recognized that the Fifth Amendment's 
guarantee to indictment by a grand jury was not applicable to the 
states, and as such, “all the elements or facts which might increase 
the maximum punishment for a crime” do not necessarily need to be 
listed in an indictment. Id. at 508, 528 S.E.2d at 343. Our holding in 
Wallace is consistent with the United States Supreme Court’s deci- 
sion in Ring: that the Fifth Amendment would not require aggrava- 
tors, even if they were fundamental equivalents of elements of an 
offense, to be pled in a state-court indictment. 


Short-form indictments, including the ones used to charge peti- 
tioner in the instant case, comport with the statutory provisions gov- 
erning indictment practices. Given the instrument’s genesis and his- 
tory, short-form murder indictments are special instruments that 
arose separate from and coexist with the statutory requirements of 
N.C.G.S. § 15A-924(a)(5), which mandates that indictments contain a 
“plain and concise factual statement in each count.” Consistent with 
the concept of construing statutes in pari materia, our General 
Assembly could not have intended a conflict with other indictment 
statutes or a statutory violation arising from the use of short-form 
indictments. See Brown v. Flowe, 349 N.C. 520, 523-24, 507 S.E.2d 
894, 896 (1998) (noting that “[w]hen multiple statutes address a sin- 
gle subject, this Court construes them in pari materia to determine 
and effectuate the legislative intent”). 


In support of his argument that the aggravating circumstances 
must have been pled in his indictments, petitioner relies heavily on 
our decision in State v. Lucas, 353 N.C. 568, 548 S.E.2d 712 (2001). In 
Lucas, this Court invalidated the defendant’s two noncapital felony 
sentences, partially because certain factors increasing the defend- 
ant’s sentences were not pled in his indictment. Id. at 597-98, 548 
S.E.2d at 731. Defendant’s application of Lucas misapprehends the 
law. In Lucas, we were not concerned with a short-form indictment. 
As we indicated in Lucas, if the State wishes to seek a firearm 
enhancement in addition to a conviction for murder, rape, or sex 
offense, the enhancement must be pled in the indictment, even if the 
charging instrument is a short-form indictment. Jd. at 598, 548 S.E.2d 
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at 732. However, the principles of Lucas do not otherwise apply to 
short-form indictments. 


Unlike a short-form indictment, the indictment in Lucas was 
not exempt from the statutory requirement, pursuant to N.C.GS. 
§ 15A-924, that indictments must state every element of the crime 
charged. It follows that crimes charged pursuant to a short-form 
indictment—murder, rape, and sex offense—are not governed by the 
principles espoused in Lucas. Such an application of Lucas comports 
with well-established case law holding that in prosecutions where 
short-form indictments are not used and the indictment alleges ele- 
ments of a lesser crime, there is no statutory authority (sometimes 
referred to as “jurisdiction”) to enter judgment based upon a verdict 
finding defendant guilty of the greater crime. See State v. Jerrett, 309 
N.C. 239, 307 S.E.2d 339 (1983) (noting that although the legislature 
may prescribe the form of indictment sufficient to allege a crime 
without listing all elements and had done so in certain cases, it had 
not done so in the case of kidnapping); State v. Perry, 291 N.C. 586, 
231 S.E.2d 262 (1977) (holding, prior to provisions for short-form 
rape indictments, that, unlike murder indictment, indictment suffi- 
cient to charge second-degree rape was not sufficient to charge first- 
degree rape); see also State v. Moore, 316 N.C. 328, 341 S.E.2d 733 
(1986); State v. Goss, 293 N.C. 147, 235 S.E.2d 844 (1977). The legis- 
lature has thus made it clear that murder and other crimes for which 
it has authorized the use of short-form indictments are to be treated 
differently in the application of N.C.G.S. § 15A-924 (indictment must 
express the charge in a plain, intelligible, and explicit manner). Cf. 
N.C. Const. art. I, § 12 (treating capital crimes differently by pro- 
hibiting waiver of indictment in those cases); N.C.G.S. § 15A-642(b) 
(2001) (same); Thomas, 236 N.C. at 457, 73 S.E.2d at 285 (same). | 


As there is no statutory requirement that aggravating circum- 
stances be pled in murder indictments, the only remaining potential 
bar to the use of the short-form murder indictment would be consti- 
tutional. See State v. Harris, 145 N.C. 456, 458, 59 S.E. 115, 116 (1907) 
(“ ‘To be informed of the accusation against him’ is the requirement 
of our Bill of Rights, and unless such legislation is in violation of this 
principle or in contravention of some express constitutional provi- 
sion, it should and must be upheld by the courts.”). As noted supra, 
neither Ring nor Apprendi purports to address or dictate the con- 
tents of a state-court murder indictment. Furthermore, to this date, 
the United States Supreme Court has not applied the Fifth 
Amendment indictment requirements to the states. See Alexander, 
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405 U.S. at 633, 31 L. Ed. 2d at 543-44. Thus, in answering the question 
before the Court today, Ring does not require that aggravating cir- 
cumstances be alleged in state-court indictments. 


Our independent review of decisions from our sister states 
reveals that to this date every state court addressing the above-noted 
issue has held that Ring does not require that aggravating circum- 
stances be alleged in the indictment. See, e.g., Stallworth v. State, —— 
So. 2d —~, —, 2003 Ala. Crim. App. LEXIS 21, at *22-23 (Ala. Crim. 
App. Jan. 31, 2003) (No. CR-98-0366) (indicating that Ring did not 
change prior case law holding that aggravators do not need to be pled 
in an indictment); Bottoson v. Moore, 833 So. 2d 693, 695 (Fla.) (per 
curiam) (rejecting arguments based upon Ring), cert. denied, — 
U.S. —, 154 L. Ed. 2d 564 (2002); Terrell v. State, 276 Ga. 34, ,o2 
9.E.2d 595, 602 (2002) (concluding in a post-Ring challenge to an 
indictment that the indictment need not allege aggravating circum- 
stances); State v. Gilbert, 103 S.W.3d 7438, 747 (Mo. 2003) (en banc) 
(holding that Ring had no effect on the court’s previous rejection of 
the argument that indictments need to allege aggravators); State v. 
Oatney, 335 Or. 276, —, 66 P.3d 475, 487 (2003) (holding that Ring 
did not address the issue of whether aggravators needed to be pled in 
the indictment and, therefore, that court’s prior holding that an 
indictment need not contain aggravators remained unchanged); State 
v. Berry, —— 8.W.2d —, —, 2003 Tenn. Crim. App. LEXIS 316, *16 
(Tenn. Crim. App. Apr. 10, 2003) (No. M2001-02023-CCA-R3-DD) 
(holding, post-Ring, that Apprendi did not apply to require the State 
to include aggravators in indictments). 





The only possible constitutional implication that Ring and 
Apprendi may have in relation to our capital defendants is that they 
must receive reasonable notice of aggravating circumstances, pur- 
suant to the Sixth Amendment’s notice requirement. “The General 
Assembly has the undoubted right to enact legislation . . . to modify 
old forms of bills of indictment[] or [to] establish new ones, provided 
the form established is sufficient to apprise the defendant with rea- 
sonable certainty of the nature of the crime of which he stands 
charged.” Harris, 145 N.C. at 457-58, 59 S.E. at 116. 


As mentioned above, this Court has consistently and unequivo- 
cally upheld short-form murder indictments as valid under both the 
United States and the North Carolina Constitutions. See, e.g., 
Braxton, 352 N.C. at 173-75, 531 S.E.2d at 437; Wallace, 351 N.C. at 
503-08, 528 S.E.2d at 341-43; State v. Kilpatrick, 343 N.C. 466, 472, 471 
S.E.2d 624, 628 (1996); Avery, 315 N.C. at 12-14, 337 S.E.2d at 792-93. 
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Relevant to our discussion herein, in previous challenges to the 
short-form murder indictment’s failure to allege statutory aggravat- 
ing circumstances, this Court has held that constructive, statutory 
notice via the statute in which the aggravators are listed—N.C.GS. 
§ 15A-2000(e)—is adequate to satisfy the constraints of due process 
as dictated by the United States Constitution’s Sixth Amendment 
and the North Carolina Constitution. Holden, 321 N.C. at 154, 362 
S.E.2d at 531 (“The notice provided by this statute is sufficient to sat- 
isfy the constitutional requirements of due process.”); State v. Young, 
312 N.C. 669, 675, 325 8.E.2d 181, 185 (1985) (holding that the statu- 
tory notice provided by section 15A-2000(e) is sufficient to satisfy 
constitutional requirements of due process); State v. Williams, 304 
N.C. 394, 422, 284 S.E.2d 487, 454 (1981) (same), cert. denied, 456 
U.S. 932, 72 L. Ed. 2d 450 (1982); State v. Taylor, 304 N.C. 249, 257, 
283 S.E.2d 761, 768 (1981) (same), cert. denied, 463 U.S. 1213, 77 
L. Ed. 2d 1398 (1983). 


Petitioner argues that the above-noted cases do not support the 
argument that aggravators need not be pled in an indictment. 
Petitioner contends that the cases are inapplicable because this 
Court has analyzed aggravators as sentencing factors, rather than as 
elements of offenses, and that this reasoning is the basis for our con- 
clusion that aggravators need not be pled in the indictment. See, e.g., 
State v. Golphin, 352 N.C. 364, 396-97, 533 S.E.2d 168, 193-94 (2000), 
cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305 (2001); Taylor, 304 
N.C. at 257, 283 S.E.2d at 768. Petitioner also contends that these 
cases are no longer controlling because in at least one case, Golphin, 
352 N.C. at 397, 533 S.E.2d at 193, we specifically relied upon the 
United States Supreme Court’s decision in Walton v. Arizona, 497 
U.S. 639, 111 L. Ed. 2d 511 (1990), which was expressly overruled by 
the Court in Ring. 


Petitioner’s arguments are unavailing for two reasons. First, this 
Court has concluded, post-Apprendi, that the failure to list other ele- 
ments of first-degree murder, including premeditation and delibera- 
tion, in a short-form murder indictment does not violate either the 
North Carolina or the United States Constitution. Braxton, 352 N.C. 
at 173-75, 531 S.E.2d at 436-38. Thus, if aggravators are the functional 
equivalent of elements for the purposes of complying with the Sixth 
Amendment notice requirement, this Court has already indicated that 
aggravators, being akin to other elements of murder such as premed- 
itation and deliberation, do not necessarily have to be listed in the 
short-form murder indictment for a defendant to receive sufficient 
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notice. Second, our reference to Walton in Golphin is of no import to 
the issue presented here, as Ring overruled only that portion of 
Walton referring to aggravators as sentencing factors for the purpose 
of defendant’s Sixth Amendment right to trial by jury. See Ring, 536 
U.S. at 609, 153 L. Ed. 2d at 576-77 (overruling “Walton to the extent 
that it allows a sentencing judge, sitting without a jury, to find an 
aggravating circumstance necessary for imposition of the death 
penalty”). 


The nature of the aggravators themselves ensures that defend- 
ants will be reasonably apprised of the evidence that could lead to a 
sentence of death. N.C.G.S. § 15A-2000(e) limits to eleven the list of 
possible aggravators against which defendants must defend them- 
selves. The list of aggravating circumstances is exclusive, relatively 
- short, and contains no catchall provision. Cf. Lynch v. State, 841 So. 
2d 362, 378 (Fla. 2003) (holding that there is no reason for the State 
to notify defendants of aggravators, as the list of aggravators that can 
be imputed to defendants is limited to those enumerated in the rele- 
vant state statute). 


Petitioner argues that the analysis this Court applied in Lucas is 
squarely applicable to the instant case, as the firearm sentencing 
enhancement at issue in Lucas is indistinguishable from the aggra- 
vating circumstances at issue in the present case. We disagree. As 
noted supra, the application of our decision in Lucas is limited to 
those situations in which a short-form indictment is not the charging 
instrument. Furthermore, capital prosecutions present an inherently 
different situation than those in which defendants are indicted for 
crimes that may or may not subject them to a firearm or other sen- 
tencing enhancement. Unlike defendants for whom the State had an 
option to seek a firearm enhancement, neither capital defendants nor 
their attorneys will ever be blind-sided with aggravating circum- 
stances. Just because a defendant is indicted for a certain noncapital 
crime, it does not necessarily follow that the State will later seek to 
attach a firearm enhancement. However, first-degree murder is the 
only crime to which the exclusive list of section 15A-2000(e) aggra- 
vators can apply. N.C.G.S. § 15A-2000(e) is necessarily implicated at 
the very moment a defendant is informed of the State’s intent to seek 
the death penalty against him, or perhaps even earlier. As we have 
previously held, once N.C.G.S. § 15A-2000(e) has been triggered, the 
exclusiveness of the list of only eleven aggravators in that section is 
sufficient to provide reasonable notice. See Holden, 321 N.C. at 153- 
54, 362 S.E.2d at 531; Young, 312 N.C. at 675, 325 S.B.2d at 185; _ 
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Williams, 304 N.C. at 422, 284 S.E.2d at 454; Taylor, 304 N.C. at 
257, 283 S.E.2d at 768. Given the limited applicability of section 
15A-2000(e), due process does not require that short-form murder 
indictments state the aggravators or even allude to the statutory pro- 
vision in which they are enumerated. 


Moreover, as noted by amici, many complications would invari- 
ably arise if we required aggravators to be pled in murder indict- 
ments. These problems include determining whether the grand jury 
would need to be “death-qualified” and what procedures, if any, 
would be employed so that the State could acquire a superseding 
indictment containing aggravating circumstances it may discover 
after defendant has been indicted. In addition, with the aggravating 
circumstances already determined by the grand jury, both the State 
and the defendant may lose the benefit of the pretrial Watson hearing. 
These and other procedural challenges that our court system would 
inevitably have to confront are akin to the myriad of technical prob- 
lems that short-form murder indictments were intended to alleviate 
when first authorized in 1887. See 4 LaFave, Criminal Procedure 


§ 19.1(b), (c). 


We are further persuaded that short-form murder indictments 
need not contain aggravators because they are not the only mech- 
anism in place today by which capital defendants, with the assistance 
of their two attorneys, could receive actual notice of aggravating cir- 
cumstances. The parties to a capital prosecution must consider the 
existence of aggravating circumstances at the Rule 24 hearing. See 
Gen. R. Pract. Super. & Dist. Cts. 24, 2003 Ann. R. N.C. at 23-24. 
Defendants have the option of requesting a bill of particulars as to the 
evidence of the aggravating circumstances the State may seek to 
introduce against defendant, although the State is not bound by the 
aggravators it discloses prior to trial. N.C.G.S § 15A-925(c). Certain 
aggravating circumstances and evidence related thereto may become 
evident during the pretrial discovery period, at a pretrial probable 
cause hearing held pursuant to N.C.G.S. § 15A-606, or at other pretrial 
proceedings. See, e.g., Parker v. State, 917 P.2d 980, 986-87 (Okla. 
Crim. App. 1996) (concluding that an indictment’s failure to allege 
element of crime was cured by the defendant’s actual notice of facts 
constituting the element at preliminary hearing), cert. denied, 519 
U.S. 1096, 1386 L. Ed. 2d 721 (1997). These additional protections also 
lend support to our holding that aggravating circumstances need not 
be alleged in an indictment. Given the above-noted discussion, we 
cannot conclude that Ring requires state-court murder indictments 


278 IN THE SUPREME COURT 


STATE v. HUNT 
(357 N.C. 257 (2003)] 


to allege the aggravating circumstances to be presented against 
capital defendants. 


VI. 


For the first time on appeal, the State argues that the decisions of 
the United States Supreme Court supporting the petition for writ of 
habeas corpus do not provide petitioner with a means for relief, 
because the application of these decisions to petitioner is barred 
by Teague v. Lane, 489 U.S. 288, 103 L. Ed. 2d 334 (1989). In Teague, 
the United States Supreme Court held that new rules of criminal 
procedure cannot be applied retroactively on federal collateral 
review unless they fall within two narrow exceptions. Jd. at 310, 103 
L. Ed. 2d at 356. This Court adopted the application of Teague to col- 
lateral criminal proceedings in this state in State v. Zuniga, 336 N.C. 
508, 444 S.E.2d 443 (1994). According to the State, any new rule con- 
tained in Ring and Apprendi should apply only to cases on direct 
review and to those cases falling into the two exceptions. Because 
we have reviewed petitioner’s arguments and found them to be 
without merit, the State’s argument is moot and warrants no 
further discussion. 


In North Carolina, the short-form murder indictment has survived 
over a hundred years as a valid method for charging capital defend- 
ants with the crime of first-degree murder. This Court has consist- 
ently concluded that such an indictment violates neither the North 
Carolina nor the United States Constitution. Relevant to the issues 
presented by the case at issue, the United States Supreme Court and 
this Court have previously indicated that the Fifth Amendment to the 
United States Constitution does not apply to state prosecutions. As 
such, the Fifth Amendment does not require that aggravators be 
found by a grand jury and pled within the resulting indictment. 


Despite petitioner’s contentions to the contrary, nothing in the 
United States Supreme Court’s decision in Ring, or any other case, 
requires us to reach a different result today. The trial court did not err 
in denying the petition for writ of habeas corpus. Accordingly, the 
trial court’s order denying the writ is affirmed, and this Court’s stay 
of execution is dissolved. 


AFFIRMED. 
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IN THE MATTER OF: JOANIE STUMBO, STEVEN STUMBO, SCOTT STUMBO, 
UNKNOWN STUMBO 


No. 321A01 
(Filed 16 July 2003) 


Parent and Child—juvenile neglect—obstruction of 
investigation 
The trial court’s order based upon a petition filed by the 
Department of Social Services (DSS) under N.C.G.S. § 7B-303 
charging the parents with interference with or obstruction of an 
investigation is reversed because the investigative mandate of 
N.C.G.S. § 7B-302 regarding the abuse, neglect, or dependency of 
a juvenile was not properly invoked when: (1) before any investi- 
gation is initiated or interference with any such investigation 
ensues, the proper inquiry that must be made by DSS is whether 
an investigation is mandated based upon the first report or mul- 
tiple reports that show a pattern of neglect; (2) there was no tes- 
timony by the investigator for DSS at the hearing and no written 
report by DSS regarding whether the anonymous caller's allega- 
tions rose to a level sufficient to constitute a report of neglect 
and require the statutorily mandated investigation; and (3) the 
factually incomplete circumstances of the instant case of a single 
report by an anonymous caller of an unsupervised, naked two- 
year-old child in the driveway of a house does not trigger the 
investigative requirements of N.C.G.S. § 7B-302. 


Justice MARTIN concurring. 


Chief Justice LAKE and Justice BRADY joining in concurring 
opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 143 N.C. App. 375, 547 S.E.2d 
451 (2001), affirming an order entered 25 January 2000 by Judge Anna 
F. Foster in District Court, Cleveland County. On 8 November 2001, 
the Supreme Court retained respondents’ notice of appeal as to a sub- 
stantial constitutional question pursuant to N.C.G.S. § 7A-30(1). 
Heard in the Supreme Court 11 February 2002. 


John D. Church; and Yelton, Farfour, McCartney & Lutz, by 
Leslie Farfour Jr., for petitioner-appellee Cleveland County 
Department of Social Services. 
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Stam, Fordham & Danchi, PA., by Paul Stam; and Home School 
Legal Defense Association, by Michael P. Farris, pro hac vice; 
James R. Mason, pro hac vice; and Scott W. Somerville, pro hac 
vice, for respondent-appellants James and Mary Stumbo. 


Smith Helms Mulliss & Moore, LLP, by Neil A. Riemann; and 
Seth H. Jaffe, on behalf of the American Civil Liberties Union 
of North Carolina Legal Foundation, amicus curiae. 


Lewis, Goldberg & Ball, P-C., by Michael L. Goldberg, pro hac 
vice, and Michael D. Hutchinson, pro hac vice; National 
Association of Social Workers, by Carolyn I. Polowy, General 
Counsel, pro hac vice; and Council for Children, Inc., by Brett 
Loftis, on behalf of the National Association of Social Workers 
and the National Association of Social Workers, North Carolina 
Chapter, amici curiae. 


Roy Cooper, Attorney General, by R. Kirk Randleman, Assistant 
Attorney General, on behalf of the State of North Carolina, ami- 
Cus Curiae. 


ORR, Justice. 


This case arises out of an anonymous call to an unnamed case- 
worker in the Cleveland County Department of Social Services 
(CCDSS) during which the caller alleged that he or she had seen an 
unsupervised two-year-old child, naked in the driveway of a house. 
This information, along with the location of the home, was passed 
along to Tasha Lowery, an investigator with the CCDSS. 


Approximately two hours later, Ms. Lowery investigated the 
anonymous report and was rebuffed by first the mother and then the 
father, Mary Ann and James Stumbo, in her attempt to talk in private 
with the child in question and with the child’s siblings. As a result, 
CCDSS filed a “Petition to Prohibit Interference with or Obstruction 
of Child Protective Services Investigation” in the District Court, 
Cleveland County, pursuant to N.C.G.S. § 7B-303. 


On 27 September 1999, a hearing was held on the petition, at 
which time both parents of the child and Ms. Lowery testified. The 
district court judge focused her inquiry exclusively on whether the 
parents had interfered with the investigation and concluded that the 
“parents of the minor children named in the petition obstructed or 
interfered with this investigation by refusing to allow Tasha Lowery 
as a representative of the Director of Social Services for Cleveland 
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County[] to observe or interview the Juveniles in private without law- 
ful excuse.” The court then ordered the parents “to not obstruct, 
interfere with the investigation as set forth in [N.C.G.S. §] 7B-303(a) 
and 7B-303(b).” The parents appealed to the Court of Appeals, which, 
in a divided decision, affirmed the trial court. The parents filed notice 
of appeal with this Court based upon the dissent and also based upon 
a constitutional question. 


This Court is called upon to resolve and clarify the scope and 
authority under the pertinent statutes of a department of social serv- 
ices (DSS) to pursue this matter based upon the facts established by 
the record. Throughout the litigation of this case, the parents have 
cloaked their argument in the context of Fourth Amendment consti- 
tutional grounds.! As we have often noted, “the courts of this State 
will avoid constitutional questions, even if properly presented, where 
a case may be resolved on other grounds.” Anderson v. Assimos, 356 
N.C. 415, 416, 572 S.E.2d 101, 102 (2002). This is just such a case. 


In examining the record before this Court, we find no direct evi- 
dence or record of the specific contents of the anonymous call made 
to the CCDSS. The only evidence is Ms. Lowery’s testimony at the 
hearing as to what an unnamed caseworker told her: 


Q. Now, directing your attention to the time or near the time that 
this petition for non-interference was taken out, did you have 
occasion, Ms. Lowery, to receive a report involving any of the 
children that you have now identified in your petition for a non- 
interference order as Jonie Stumbo, .. .? 


A. Yes. 


1. We note that the Seventh Circuit Court of Appeals recently held that it was 
unconstitutional on Fourth Amendment grounds when Child Welfare employees inter- 
viewed a minor child at a private school “without a warrant or court order, probable 
cause, consent or exigent circumstances.” Doe v. Heck, 327 F.3d 492, —- (7th Cir. 
2003). In Doe v. Heck, the Bureau of Milwaukee Child Welfare received a report that a 
private school used corporal punishment as a form of discipline. The caseworkers 
went to the school and removed, without a warrant, court order, parental notification 
or consent, an eleven-year-old child from his classroom to interview him about the 
school’s disciplinary procedures Jd. The Seventh Circuit ultimately held that the case- 
workers’ investigation constituted a search because they “went to the school for the 
specific purpose of gathering information, an activity that most certainly constitutes a 
search under the Fourth Amendment.” Jd. at ——. The Seventh Circuit further held that 
the eleven-year-old was seized “within the meaning of the Fourth Amendment because 
no reasonable child would have believed he was free to leave.” Id. at ——. Finally, the 
court held that the parents manifested a reasonable expectation of privacy by enrolling 
him in the private school and entrusting the child to school officials. Jd. at —. 
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@. When was that? 
A. September the 9th, 1999. 


Q. What were you doing on September the 9th, 1999 when you 
received a report involving these children or how did you become 
involved with these children? 


A. I was on what we call the emergency schedule, so I respond to 
any kind of immediate calls. I was on my way to follow up on 
additional report for my caseload when I was paged and given the 
information by a new caseworker. 


@. And what information did you receive? 


A. The information I received that someone had saw a two-year 
old naked child in the driveway unsupervised. 


Q. And did they give you a location or a general area where the 
child had been observed naked and unsupervised in the yard? 


A. Yes. 
Q. And what location were you given by the intake— 


A. The indicator was on Wright Road in Kings Mountain. It was 
the last case on the right before you get to the subdivision on 
the left. 


Q. The last case or the last house? 
A. Last house. 


The record does not reflect, nor did the testimony at the hearing 
provide, any further information about the facts of the incident that 
precipitated this litigation. There is no information either in the 
record or in the transcript of the hearing as to how long the child was 
outside unsupervised; the character of the surrounding area; or 
whether the child had ever been outside, naked and unsupervised 
before. Upon being called as a witness, James Stumbo attempted to 
explain what had happened, but the trial court sustained opposing 
counsel’s objection to Mr. Stumbo’s testimony. The trial court 
instructed Mr. Stumbo to confine his testimony to events that tran- 
spired at the time Ms. Lowery arrived at his home. All further evi- 
dence and the record before us relates solely to the effort by Ms. 
Lowery to interview the Stumbos’ four children in private and the 
Stumbos’ refusal to allow her to do so. Thus, without ever determin- 
ing whether there was sufficient evidence of “neglect” to trigger the 
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investigative requirements of N.C.G.S. § 7B-302, this case proceeded 
to a statutorily mandated investigation and legal measures to prohibit 
the parents’ interference with an investigation by the CCDSS. The 
focus of all parties was on the Fourth Amendment right of the 
Stumbos to refuse to let Ms. Lowery in their house and/or to inter- 
view the children in private. 


As explained in the case of In re Helms, “[t]he determination of 
neglect requires the application of the legal principles set forth in 
N.C. Gen. Stat. § 7A-517(21) [now N.C.G:S. § 7B-101(15)] and is there- 
fore a conclusion of law.” In re Helms, 127 N.C. App. 505, 510, 491 
S.E.2d 672, 675-76 (1997). Thus, it is incumbent on the Court to deter- 
mine whether, based on the evidence of record, the conduct com- 
plained of, if true, constituted neglect as envisioned by the General 
Assembly and as interpreted by the case law of this jurisdiction. 


Before reviewing applicable case law on this question, we note 
that not every act of negligence on the part of parents or other care 
givers constitutes “neglect” under the law and results in a “neglected 
juvenile.” Such a holding would subject every misstep by a care giver 
to the full impact of subchapter I of chapter 7B of the North Carolina 
General Statutes, resulting in mandatory investigations, N.C.G.S. 
§ 7B-302 (2001); and the potential for petitions for removal of the 
child or children from their family for custodial purposes, N.C.G.S. 
ch. 7B, subch. I, art. 5 (2001); and/or ultimate termination of parental 
rights, N.C.G.S. ch. 7B, subch. I, art. 11 (2001). 


A “neglected juvenile” is defined in part as one “who does not 
receive proper care, supervision, or discipline from the juvenile’s par- 
ent... or who lives in an environment injurious to the juvenile’s wel- 
fare.” N.C.G.S. § 7B-101(15) (2001). In order to adjudicate a juvenile 
neglected, our courts have additionally “required that there be some 
physical, mental, or emotional impairment of the juvenile or a sub- 
stantial risk of such impairment as a consequence of the failure to 
provide ‘proper care, supervision, or discipline.’” In re Safriet, 112 
N.C. App. 747, 752, 4386 S.E.2d 898, 901-02 (1993) (quoting former 
N.C.G.S. § 7A-517(21) (1989)), quoted in Helms, 127 N.C. App. at 511, 
491 S.E.2d at 676. 


Our review of the numerous cases where “neglect” or a 
“neglected juvenile” has been found shows that the conduct at issue 
constituted either severe or dangerous conduct or a pattern of con- 
duct either causing injury or potentially causing injury to the juvenile. 
For example, in Powers, the Court of Appeals ultimately adjudicated 
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four children neglected based on clear and convincing evidence 
of the mother’s severe abuse of alcohol. Powers v. Powers, 130 
N.C. App. 37, 502 S.E.2d 398, disc. rev. denied, 349 N.C. 530, 526 
S.E.2d 180 (1998). The county DSS had received twenty-four reports 
about the care of the Powers children. Jd. at 39, 502 S.E.2d at 400. 
DSS substantiated seven reports against the mother “based on her 
lack of supervision, alcoholism and emotional abuse or neglect.” Jd. 
During DSS’ involvement, the mother was cited for driving while 
impaired on at least two occasions while her minor children were 
passengers. Jd. at 39, 42, 502 S.E.2d at 399, 401. DSS reports showed 
that while at home the mother became substantially intoxicated and 
was unable to care for her younger children and that her alcohol 
abuse contributed to the emotional problems of her children. Jd. at 
43-44, 502 S.E.2d at 402. 


In another child-neglect case, an elementary school principal 
reported to the county DSS that a five-year-old came to school with a 
bruise on her face and complained that her mother had been “digging 
into” her vagina with a washcloth during baths. In re Thompson, 64 
N.C. App. 95, 96, 306 S.E.2d 792, 792 (1983). The trial court found as 
fact that the mother had “struck her child with a belt and, on at least 
three occasions while bathing the child, inserted her finger or a wash- 
cloth into the child’s vagina and washed with sufficient force to cause 
the child to bleed.” Jd. at 99, 306 S.E.2d at 794. The mother was 
instructed to get counseling for the child, as well as for herself, both 
of which the mother failed to do. Id. at 100, 306 S.E.2d at 795. 
Although the trial court dismissed the petition for protective serv- 
ices, on appeal, the Court of Appeals, based on the clear and con- 
vincing evidence of neglect, vacated the order and remanded the case 
for further proceedings. /d. at 101, 306 S.E.2d at 796. 


In the case of In re Bell, the county DSS first became involved 
when it received a report stating that four children under the age of 
six years had been left alone overnight. In re Bell, 107 N.C. App. 566, 
A421 S.E.2d 590, appeal dismissed, 333 N.C. 168, 426 S.E.2d 699 
(1992). Ultimately, the trial court adjudicated the children in Bell 
neglected because DSS found that the parent did not keep adequate 
food in the house, that two children were not immunized against 
childhood diseases, and that the six-month-old baby had never been 
seen by a doctor. Jd. at 567-68, 421 S.E.2d at 591. 


In the aforementioned cases, the facts of the initial reports were 
“reports of neglect” as required by N.C.G.S. § 7B-302. In Powers, DSS 
received twenty-four reports that children were in harm’s way 
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because of their mother’s alcohol abuse, and thereby served to estab- 
lish a pattern of conduct injurious to the children’s welfare. Powers, 
130 N.C. App. at 39-47, 502 S.E.2d at 400-04. In Thompson, although 
DSS received only one report, the report was an allegation of a seri- 
ous sexual offense. Thompson, 64 N.C. App. at 96-104, 306 S.E.2d at 
792-96. Finally, in Bell, the report that four children under the age of 
six were left alone overnight served to establish neglect of a serious 
and dangerous nature. Bell, 107 N.C. App. at 567-71, 421 8.E.2d at 591- 
93. The factually incomplete circumstances of the instant case (the 
one time citing of an unsupervised, naked two-year-old in her drive- 
way) do not approximate those factual circumstances of the cases 
above; thus, we must conclude, as a matter of law, that the evidence 
of record does not constitute a report of “neglect.” 


Once a county DSS receives “a report of abuse, neglect, or depen- 
dency,” the investigative mandates of N.C.G.S. § 7B-302 follow: 


When a report of abuse, neglect, or dependency is received, the 
director of the department of social services shall make a prompt 
and thorough investigation in order to ascertain the facts of the 
case, the extent of the abuse or neglect, and the risk of harm to 
the juvenile, in order to determine whether protective services 
should be provided or the complaint filed as a petition. 


N.C.G.S. § 7B-302(a). It is this statute that sets off a chain of statutory 
and regulatory actions by the DSS. Once an investigation ensues, any- 
one who interferes with that investigation may be summoned to 
defend his or her actions and ultimately may be ordered by the trial 
court to cease from obstructing or interfering with the investigation. 
N.C.G.S. § 7B-303(a) (2001). Moreover, a non-interference order may 
be enforced by civil or criminal contempt. N.C.G.S. § 7B-303(f). In 
part, “interference” means “refusing to allow the director to have per- 
sonal access to the juvenile, {and] refusing to allow the director to 
observe or interview the juvenile in private.” N.C.G.S. § 7B-303(b). 
However, before any investigation is initiated or interference with 
any such investigation ensues, the proper inquiry that must be made 
by DSS is whether an investigation is mandated based upon the first 
report or multiple reports that show a pattern of neglect. Having com- 
menced a N.C.G.S. § 7B-303 hearing, however, it is incumbent on the 
trial court to first ascertain whether a report of abuse, neglect, or 
dependency triggering the statutory mandates has been made. To the 
extent that the trial court in this case, as affirmed by the Court of 
Appeals majority concluded otherwise, that decision is in error. 
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One of the initial responsibilities of any department of social 
services is to screen a report for an ultimate determination of 
whether to investigate further. “Protective services shall include 
the . . . screening of complaints ... .” N.C.G.S. § 7B-300 (2001). 
Administrative rule 10 NCAC 41I .0304, titled “Receiving Information: 
Initiating Prompt Investigations of Reports,” governs the initial 
screening process and the determination of whether a statutorily 
mandated investigation is necessary. Though there is no regula- 
tion explaining to caseworkers how to screen initial reports, there 
are policies instructing them how to dismiss reports of abuse, 
neglect, or dependency when the factual circumstances do not war- 
rant an investigation: 


(g) The county director must have an internal two- 
level review, including at a minimum the worker and the 
worker’s supervisor, prior to making a decision that infor- 
mation received does not constitute a report of abuse, neglect, 
or dependency. 


(h) The county director must establish a process by which 
the person providing this information may obtain a review of the 
agency's decision not to accept the information as a report of 
abuse, neglect, or dependency. 


10 NCAC 41I .0304(g), (h) GJune 2002) (emphasis added). Thus, this 
regulation demonstrates that not all reports constitute “abuse, 
neglect, or dependency” and that the department must screen 
out those reports that do not merit a statutorily mandated inves- 
tigation. In the case at bar, there was no testimony by Ms. Lowery 
at the hearing and no written report by CCDSS regarding whether 
the anonymous caller’s allegations rose to a level sufficient to 
constitute a report of neglect and require the statutorily mandated 
investigation. 


While acknowledging the extraordinary importance of protecting 
children from abuse, neglect, or dependency by prompt and thorough 
investigations, we likewise acknowledge the limits within which gov- 
ernmental agencies may interfere with or intervene in the parent- 
child relationship. “[S]o long as a parent adequately cares for his or 
her children (7.e., is fit), there will normally be no reason for the State 
to inject itself into the private realm of the family to further question 
the ability of that parent to make the best decisions concerning the 
rearing of that parent’s children.” Troxel v. Granville, 530 U.S. 57, 
68-69, 147 L. Ed. 2d 49, 58 (2000). Thus, under the specific facts of this 
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case, we conclude as a matter of law that the anonymous report was 
insufficient to invoke the extensive power and authority permitted by 
the General Assembly to the county departments of social services. 
The pointed question in this case, then, is whether an anonymous call 
reporting a naked child, two years of age, unsupervised in a driveway, 
in and of itself constitutes “a report of abuse, neglect, or depen- 
dency.” We conclude that, standing alone, it does not. 


The Juvenile Code is codified in chapter 7B of the North Carolina 
General Statutes. Subchapter I of that chapter deals with “Abuse, 
Neglect, Dependency.” One of the stated purposes of the Juvenile 
Code is “{t]o provide for services for the protection of juveniles 
by means that respect both the right to family autonomy and the 
juveniles’ needs for safety, continuity, and permanence.” N.C.G.S. 
§ 7B-100(3) (2001). Further, a “neglected juvenile” is defined as: 


A juvenile who does not receive proper care, supervision, or dis- 
cipline from the juvenile’s parent, guardian, custodian, or care- 
taker; or who has been abandoned; or who is not provided nec- 
essary medical care; or who is not provided necessary remedial 
care; or who lives in an environment injurious to the juvenile’s 
welfare; or who has been placed for care or adoption in violation 
of law. In determining whether a juvenile is a neglected juvenile, 
it is relevant whether that juvenile lives in a home where another 
juvenile has died as a result of suspected abuse or neglect or lives 
in a home where another juvenile has been subjected to abuse or 
neglect by an adult who regularly lives in the home. 


N.C.G.S. § 7B-101(15). 


It is obvious from this definition and the cases applying it that the 
circumstances constituting neglect involve serious and substantial 
allegations. “Neglect” is further linked with “abuse” and “depen- 
dency,” thereby reinforcing the legislative conclusion that these are 
conditions that pose a serious threat to a juvenile’s welfare. In fact, 
one of the specific grounds for terminating parental rights under 
N.C.G.S. § 7B-1111(a) is that “[t]he parent has . . . neglected the juve- 
nile.” N.C.G.S. § 7B-1111(a)(1) (2001) (emphasis added). 
Furthermore, under that statute, “[t]he juvenile shall be deemed to be 
... neglected if the court finds the juvenile to be... aneglected juve- 
nile within the meaning of G.S. 7B-101.” Id. 


The statutes relied upon by CCDSS—N.C.G.S. § 7B-302, 
“Investigation by director; access to confidential information, 
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notification of person making the report,” and N.C.G.S. § 7B-303, 
“Interference with investigation”—are predicated upon a report alleg- 
ing abuse, neglect, dependency, or death caused by maltreatment. 
N.C.G.S. § 7B-301 (2001). Thus, before the mandated statutory 
requirement for an investigation under N.C.G.S. § 7B-302 is met, 
a report of neglect sufficient to meet the definition of N.C.G:S. 
§ 7B-101(15) must be made. And, upon gathering sufficient evidence 
of neglect and substantiating a report of neglect, parents could ulti- 
mately have their parental rights terminated. 


The conclusion we reach under these facts in no way endangers 
the ability of departments of social services to protect juveniles. In 
this case, a phone call to the parent by CCDSS (or by the anonymous 
caller) alerting the parent to the child’s unsupervised presence out- 
side potentially could have resolved the issue. Certainly, a call to the 
parents would have been a far more logical step toward protecting 
the child than the delay, unavoidable or otherwise, of approximately 
two hours to visit the home. Had there been a complaint of a pattern 
of lack of supervision of the child or other credible evidence that 
indicated a serious failing on the part of the parents to look after the 
child, then such conduct could rise to the level triggering the inves- 
tigative mandate of N.C.G.S. § 7B-302. However, a single report of a 
naked, unsupervised two-year-old in the driveway of her home does 
not trigger the investigative requirements of N.C.G.S. § 7B-302. 


By enacting chapter 7B, subchapter I, the General Assembly has 
provided a mandate to departments of social services in addressing 
reports of abuse, neglect, and dependency. As such, the departments 
are not precluded or prevented from inquiring or investigating 
reports that are of concern but do not, upon the information 
reported, rise to the level mandated by our laws for abuse, neglect, 
and dependency. Departments of social services may, and in many 
cases should, make inquiry but are not vested at that point with the 
full range of powers and duties governed by chapter 7B. Nor are the 
parents or care givers subject to those same powers and punitive 
measures. Subsequent inquiry may well prove otherwise, and the evi- 
dence may ultimately show grounds of abuse, neglect, or dependency 
sufficient to trigger the statutory investigative mandates. Such is not 
the case here. 


On this record, we have a report of a circumstance that probably 
happens repeatedly across our state, where a toddler slips out of a 
house without the awareness of the parent or care giver—no matter 
how conscientious or diligent the parent or care giver might be. While 
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no one wants that to happen, such a lapse does not in and of itself 
constitute “neglect” under N.C.G.S. § 7B-101. 


Having concluded that the investigative mandate of N.C.G.S. 
§ 7B-302 was not properly invoked, it follows that the trial court’s 
order based upon the petition filed pursuant to N.C.G.S. § 7B-303 
charging the parents with interference with or obstruction of an 
investigation must fail. Therefore, the decision of the Court of 
Appeals affirming the order of the trial court must be reversed. 
Accordingly, we reverse the decision of the Court of Appeals and 
remand this case to that court for further remand to the District 
Court, Cleveland County, for entry of an order consistent with. 
this opinion. 


REVERSED AND REMANDED. 


Justice MARTIN concurring. 


I agree with the majority’s conclusion that the trial court erred 
by granting a noninterference order pursuant to N.C.G.S. § 7B-303. 
The instant case presents issues of first impression, implicates 
federal and state constitutional rights, and raises matters of vital 
importance to the public. To provide guidance when noninterference 
orders are sought under section 7B-308, I respectfully concur by 
separate opinion. 


The questions presented by the respondent-appellants are: 


I. Ina case brought pursuant to N.C. Gen. Stat. § 7B-303, must 
the government prove that there are reasonable grounds for 
suspecting that a person has abused or neglected a child? 


II. Does the investigation mandated by N.C. Gen. Stat. § 7B-302 
and implemented by N.C. Admin. Code tit. 10 § 411.0305 con- 
stitute a “search” for constitutional purposes, as Judge 
Greene argues in his dissent? 


III. Is the court-ordered separation of a parent and child for the 
purpose of unrestricted personal interrogation of the child a 
“seizure” within the meaning of the Fourth Amendment to the 
United States Constitution? 


The parties, petitioner Cleveland County Department of Social 
Services and respondents James and Mary Ann Stumbo, have thor- 
oughly briefed and argued these legal questions. Amicus curiae briefs 
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addressing the important constitutional questions raised by the 
instant case have been filed by the American Civil Liberties Union 
of North Carolina Legal Foundation, Inc., the National Association 
of Social Workers and its North Carolina Chapter, and the State of 
North Carolina. 


[. 


It is beyond question that we will consider a constitutional ques- 
tion when “strong considerations of public necessity appear.” M. H. 
Rhodes, Inc. v. City of Raleigh, 217 N.C. 627, 630, 9 S.E.2d 389, 391 
(1940). The procedures for investigating child abuse allegations in 
North Carolina are a matter of critical public interest. According to 
the State, DSS received 102,158 reports of alleged abuse, neglect, and 
dependency during 2001. It is a matter of immense public importance 
that DSS be able to fulfill its vital mission while simultan- 
eously ensuring that statutory procedures for DSS investigations 
comport with the Constitution. This case also presents a legal 
question of first impression—a definitive pronouncement by this 
Court would provide clarification for child protection workers and 
for citizens who interact with government actors executing routine 
investigatory protocols. 


In its opinion, the majority analyzes the term “neglect” as used in 
N.C.G.S. § 7B-302. In my view, the cases cited by the majority, where 
a court found neglect after a comprehensive investigation, do not 
provide adequate guidance as to what does and does not “trigger” the 
investigative requirements of N.C.G.S. § 7B-302. Indeed, it is not 
desirable, or perhaps even possible, to attempt a comprehensive 
identification of the various scenarios that might warrant an initial 
investigation. Child abuse can be difficult to detect, and DSS faces an 
infinite variety of circumstances when forming a preliminary assess- 
ment as to whether a report of abuse may ultimately be substantiated. 
The application of DSS’ expertise and discretion is therefore crucial 
in the initial stages of investigation. 


Perhaps most important, this case implicates well-established 
and closely guarded constitutional rights. See Corum v. University of 
North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992) (stating 
that the judiciary’s “obligation to protect the fundamental rights of 
individuals is as old as the State”), cert. denied, 506 U.S. 985, 121 
L. Ed. 2d 431 (1992). The majority’s analysis delays needed resolution 
of the constitutional questions briefed and argued by the parties. See 
Rice v. Rigsby, 259 N.C. 506, 511-12, 131 S.E.2d 469, 472-73 (1963) 
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(addressing a constitutional issue of “vast public importance,” 
despite procedural default, where the parties had fully briefed and 
argued the issue). Put simply, the question of whether the State may 
lawfully enter a private residence as part of an investigatory protocol 
in the absence of any fact-specific justification is left unanswered. 


As recognized by the majority, the Juvenile Code mandates that | 
directors of county departments of social services “make a prompt 
and thorough investigation” when a report of child abuse, neglect, or 
dependency is received. N.C.G.S. § 7B-802(a) (2001). The purpose of 
the investigation is “to ascertain the facts of the case, the extent of 
the abuse or neglect, and the risk of harm to the juvenile, in order to 
determine whether protective services should be provided or the 
complaint filed as a petition.” Jd. The statute further provides that 
“the investigation and evaluation shall include a visit to the place 
where the juvenile resides.” Jd. 


The North Carolina Administrative Code sets out the procedures 
for directors to follow in carrying out the mandate of chapter 7B of 
the General Statutes. 10 NCAC 411 .0101 (June 2002). Once prompted 
by a report of neglect, abuse, or dependency, directors “shall make a 
thorough investigation to assess ... whether the specific environ- 
ment in which the child or children is found meets the child’s or 
children’s need for care and protection.” 10 NCAC 41I .0305(a)(1) 
(June 2002). 


When conducting the evaluation required by section 7B-302 and 
the corresponding administrative regulations, no person is to 
obstruct or interfere with a director’s “personal access to the juve- 
nile” or refuse to allow a director to “observe or interview the juve- 
nile in private.” N.C.G.S. § 7B-303(b) (2001). To ensure that directors 
are provided access to conduct the investigation, they may seek a 
“noninterference order.” N.C.G.S. § 7B-303(a). In the absence of a 
“lawful excuse, ... the court may order the respondent to cease such 
obstruction or interference.” N.C.G.S. § 7B-303(c). 


The noninterference order envisioned by section 7B-303 is 
enforceable by civil or criminal contempt. N.C.G.S. § 7B-308(f). 
Thus, once such an order has been issued, a caregiver is faced with 
two options: (1) she can consent to the requests of the director, or 
(2) she can assert her constitutional right to freedom from im- 
permissible searches and seizures as a “lawful excuse” for non- 
compliance and risk contempt of court. Such a statutory scheme 
necessarily implicates the Fourth Amendment to the United States 
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Constitution and the parallel guarantees of Article I, Section 20 of 
the North Carolina Constitution. 


The Juvenile Code, chapter 7B of the General Statutes, appears to 
recognize the important constitutional issues at stake in emergency 
child protection situations, yet includes no textual provision to 
ensure compliance with constitutional guarantees in non-emergency 
or routine investigatory situations. According to N.C.G.S. 
§ 7B-303(d), there must be “probable cause to believe . . . the juvenile 
is at risk of immediate harm” for issuance of an ex parte emergency 
order. As recognized by Judge Greene in his dissenting opinion at the 
Court of Appeals, this provision was “an obvious recognition by our 
Legislature of the need to protect the privacy interest of the person 
to be investigated in the face of a report of abuse/neglect of a child.” 
Stumbo, 143 N.C. App. at 386 n.5, 547 S.E.2d at 458 n.5 (Greene, J., 
dissenting). If the government must show probable cause as a pre- 
requisite to removal of a child in an emergency, it would seem imper- 
ative for this Court to consider the constitutional standard applicable 
to home entry and nonconsensual interviews during non-emergency 
investigatory protocols conducted by the government. 


It is important to resolve this issue in light of the statutory ob- 
ligation of directors to “make an immediate oral and subsequent writ- 
ten report” of their findings of abuse or neglect to the district attor- 
ney and the “appropriate local law enforcement agency.” N.C.G.S. 
§ 7B-307(a) (2001). Significantly, the district attorney, after receipt of 
this report, is required to initiate a criminal investigation and deter- 
mine whether criminal prosecution of the parent or other caregiver is 
appropriate. Id. In light of these considerations, this Court should 
determine whether our child protection statutes may be construed in 
a constitutional manner. See In re Arthur, 291 N.C. 640, 642, 231 
S.E.2d 614, 616 (1977) (discussing a court’s duty to construe a statute 
in a constitutional manner, if possible). 


Thus, the central issue in this case is whether, when conducting 
a routine, non-emergency investigation, the Fourth Amendment to 
the United States Constitution and Article I, Section 20 of the North 
Carolina Constitution allow a director to secure a noninterference 
order without particularized allegations of abuse or neglect sup- 
ported by corroborative evidence. 


At the outset, it should be noted that the Juvenile Code places the 
burden of proof on the government, the party seeking the noninter- 
ference order. N.C.G.S. § 7B-308(c). Moreover, the trial court is 
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required to utilize a heightened burden of proof for such proceed- 
ings. The trial court must find by “clear, cogent, and convincing evi- 
dence that the respondent, without lawful excuse, has obstructed or 
interfered with an investigation required by G.S. § 7B-302.” Id. 
(emphasis added). 


Against this backdrop, the petition in the present case alleged 
only that DSS “received a report alleging neglect of the above named 
children.” The petition did not mention the nature of the actual alle- 
gations that were reported. As noted by the majority, the trial court 
did not allow evidence regarding the relevant circumstances and 
events surrounding the reported allegation. Instead, the trial court 
determined that such evidence did not relate to whether the Stumbos 
had a “lawful excuse” for refusing to cooperate with the investigation 
and that the purpose of the hearing was to determine only whether 
there was any interference in the investigation regardless of (1) 
whether the initiation of the investigation was justified, or (2) 
whether any of the Stumbos’ constitutional rights were implicated 
by the government’s investigatory protocol. 


II. 


“The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated... .” U.S. Const. amend. IV. This right is applied to the 
states through the Fourteenth Amendment and has “been applied to 
the conduct of government officials in various civil activities.” 
O’Connor v. Ortega, 480 U.S. 709, 714, 94 L. Ed. 2d 714, 721 (1987) 
(plurality opinion). A similar right is afforded by the North Carolina 
Constitution: “General warrants, whereby any officer or other person 
may be commanded to search suspected places without evidence of 
the act committed, or to seize any person or persons not named, 
whose offense is not particularly described and supported by evi- 
dence, are dangerous to liberty and shall not be granted.” N.C. Const. 
art. I, § 20. “[A] governmental search and seizure of private property 
unaccompanied by prior judicial approval in the form of a warrant is 
per se unreasonable unless the search falls within a well-delineated 
exception to the warrant requirement involving exigent circum- 
stances.” State v. Cooke, 306 N.C. 132, 135, 291 S.E.2d 618, 620 (1982). 
We have called this tenet a “ ‘basic principle of Fourth Amendment 
law.’” State v. Smith, 346 N.C. 794, 798, 488 S.E.2d 210, 213 (1997) 
(quoting Payton v. New York, 445 U.S. 578, 586, 63 L. Ed. 2d 639, 651 
(1980)). Of the many privileges of living in a free society, few are val- 
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ued more than the constitutional right to be free from unreason- 
able warrantless searches in one’s private residence. 


I pause to observe that the trial court apparently concluded DSS 
was not a government actor for purposes of the Fourth Amendment. 
This is legally incorrect. The United States Supreme Court has “never 
limited the Amendment’s prohibition on unreasonable searches and 
seizures to operations conducted by the police. Rather, the Court has 
long spoken of the Fourth Amendment’s strictures as restraints 
imposed upon ‘governmental action’—that is, ‘upon the activities of 
sovereign authority.” New Jersey v. T.L.O., 469 U.S. 325, 335, 83 
L. Ed. 2d 720, 730 (1985) (quoting Burdeau v. McDowell, 256 U.S. 465, 
475, 65 L. Ed. 1048, 1051 (1921)) (emphasis added). Federal courts 
which have considered this question arising under the United States 
Constitution have concluded, either explicitly or implicitly, that con- 
stitutional limitations apply to government officials who investigate 
child abuse. See Wallis v. Spencer, 202 F.3d 1126, 1136 (9th Cir. 2000); 
Tenenbaum v. Williams, 1938 F.3d 581, 602 n.14 (2d Cir. 1999), cert. 
denied, 529 U.S. 1098, 146 L. Ed. 2d 776 (2000); Calabretta v. Floyd, 
189 F.3d 808, 813-14 (9th Cir. 1999); Franz v. Lytle, 997 F.2d 784, 
788-90 (10th Cir. 1993); Wildauer v. Frederick Cty., 993 F.2d 369, 372 
(4th Cir. 1993); Good v. Dauphin Cty. Social Servs. for Children & 
Youth, 891 F.2d 1087, 1092-97 (8d Cir. 1989); Robison v. Via, 821 
F.2d 913, 919-20 (2d Cir. 1987); White v. Pierce Cty., 797 F.2d 812, 815 
(9th Cir. 1986). State appellate courts have reached similar conclu- 
sions. See, e.g., H.R. v. State Dept. of Human Res., 612 So.2d 477, 479 
(Ala. Civ. App. 1992); Germaine v. State, 718 N.E.2d 1125, 1130-31 
(Ind. Ct. App.), transfer denied, 726 N.E.2d 316 (Ind. 1999); C_R. v. 
State, 937 P.2d 1037, 1040-41 (Utah Ct. App. 1997), aff’d, 982 P2d 73 
(Utah 1999). 


Judicial recognition that DSS and its employees are government 
actors is simply an acknowledgment that “[t]he Fourteenth 
Amendment, as now applied to the States, protects the citizen against 
the State itself and all of its creatures.” W. Va. State Bd. of Educ. v. 
Barnette, 319 U.S. 624, 637, 87 L. Ed. 1628, 1637 (1943) (emphasis 
added). DSS is engaged in the noble duty of protecting children: 
“There is no more worthy object of the public’s concern.” Wyman v. 
James, 400 U.S. 309, 318, 27 L. Ed. 2d 408, 414 (1971). Despite the 
beneficial public purpose underlying this and perhaps every other 
governmental initiative in a free society, it is nonetheless a truism 
that the Bill of Rights exists “to protect unpopular individuals from 
retaliation ... at the hand of an intolerant society.” McIntyre v. Ohio 
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Elections Comm’n, 514 U.S. 334, 357, 131 L. Ed. 2d 426, 446 (1995). 
Unfounded allegations of child abuse unfairly stigmatize individuals, 
clearly making them “unpopular” within their local community. Thus, 
it is critical that the government bring forward particularized allega- 
tions supported by at least some evidence before carrying out the 
more intrusive aspects of its investigatory protocol. 


The government argues that requiring a warrant prior to entering 
a private residence would be unduly burdensome and would frustrate 
the child abuse investigatory process. The United States Supreme 
Court has recognized that requiring a state actor, in certain situa- 
tions, to procure a warrant prior to a search would unduly burden the 
government in light of the special circumstances presented. For 
instance, the United States Supreme Court has opined that a teacher 
need not obtain a warrant before searching a student because requir- 
ing a warrant “would unduly interfere with the maintenance of the 
swift and informal disciplinary procedures needed in the schools.” 
T.L.O., 469 U.S. at 340, 83 L. Ed. 2d at 733. The Supreme Court has 
reached a similar conclusion when evaluating the warrant require- 
ment’s applicability to other special circumstances. See Griffin v. 
Wisconsin, 483 U.S. 868, 880, 97 L. Ed. 2d 709, 721-22 (1987) (war- 
rantless searches of probationer’s home allowed when there were 
reasonable grounds to believe the search would uncover evidence of 
wrongdoing, because the supervisory arrangement of probation 
justified a departure from the traditional requirements of a warrant 
and probable cause); O’Connor, 480 U.S. at 724-25, 94 L. Ed. 2d at 727- 
28 (public employer hospital’s search of doctor’s desk reasonable 
without a warrant because of the special need to ensure that public 
agencies operate in an effective and efficient manner); see also 
Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 664-65, 132 L. Ed. 2d 
564, 582 (1995); National Treasury Employees Union v. Von 
Raab, 489 U.S. 656, 678-79, 103 L. Ed. 2d 685, 710-11 (1989); Skinner 
v. Ry. Labor Executives’ Ass'n, 489 U.S. 602, 633-34, 103 L. Ed. 2d 
639, 670 (1989). 


The dissenting judge at the Court of Appeals, a recognized 
authority on children’s law in North Carolina, aptly described the ten- 
sion between child protection laws and constitutional principles: 


Because of the substantial governmental interest in protecting 
children and the need to act quickly, as well as the additional time 
likely required to gather evidence in support of probable cause, it 
would be ill advised to utilize the probable cause standard... . 
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[However,] due to the sanctity of private dwellings and the poten- 
tial for criminal investigation/ prosecution arising from the sec- 
tion 7B-302 investigation, a total suspension of the probable 
cause standard is not appropriate. A total suspension would per- 
mit entry into a home and interviews with the reported victim 
child, based simply on a totally unsubstantiated report... . 


Stumbo, 143 N.C. App. at 386, 547 S.E.2d at 457-58 (Greene, J., 
dissenting). 


For these reasons, the Fourth Amendment to the United States 
Constitution and Article I, Section 20 of the North Carolina 
Constitution required the trial court to determine that there existed 
reasonable grounds for suspecting the Stumbos had neglected their 
daughter before issuing a noninterference order pursuant to section 
7B-302. The trial court should have considered the nature, circum- 
stances, and veracity of the allegations, as well as any underlying 
facts and surrounding circumstances the reporter may have provided. 
Because the reasonable grounds standard is less demanding than 
probable cause, it necessarily raises the possibility, however remote, 
that an aberrant government official, detached from the moorings of 
the warrant and probable cause requirements, might be tempted to 
cloak a criminal investigation under the shroud of a child abuse 
inquiry. Nonetheless, the reasonable grounds standard accommo- 
dates the government’s noble efforts to reduce the incidence of child 
abuse and neglect without wholly abrogating the constitutional rights 
of children and caregivers. 


Child abuse investigators can “effectively protect children with- 
out being excused from ‘whenever practicable, obtaining advance 
judicial approval of searches and seizures.’ ” Tenenbaum, 193 F.3d at 
604 (quoting Terry v. Ohio, 392 U.S. 1, 20, 20 L. Ed. 2d 889, 905 
(1968)). As recognized by the Seventh Circuit, DSS is not unduly bur- 
dened by securing judicial approval before entering a home precisely 
because judicial approval is not required in exigent circumstances 
where the director deems immediate action necessary to protect the 
safety or welfare of a child. Doe v. Heck, 327 F.3d 492, 517 n.20 (7th 
Cir.), amended, — F.3d —, 2003 U.S. App. LEXIS 9353 (7th Cir. 
2003). Even the most benign motive, however, “cannot justify a 
departure from Fourth Amendment protections.” Ferguson v. City of 
Charleston, 532 U.S. 67, 85, 149 L. Ed. 2d 205, 221 (2001). 


The government concedes that “[i]n approximately 99% of the 
child protection investigations conducted by a county department of 
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social services, Investigative Social Workers enter the homes with the 
consent of the parents, guardians, or caretakers.” Yet the government 
argues that even the less-stringent reasonable grounds standard for 
the remaining 1% of these cases will leave “many North Carolina chil- 
dren... atrisk of suffering grave harm.” Nonetheless, permitting gov- 
ernment actors “to search suspected places without evidence of the 
act committed” and to enter homes where an “offense is not particu- 
larly described” is tantamount to issuing a general warrant expressly 
prohibited by the North Carolina Constitution. N.C. Const. art. I, § 20. 
The United States Constitution similarly commands that a warrant 
must “particularly describ[e] the place to be searched and the per- 
sons or things to be seized.” U.S. Const. amend. IV; see also Vernonia 
Sch. Dist., 515 U.S. at 669-70, 1382 L. Ed. 2d at 584-85 (describing the 
framers’ distaste for general warrants); Payton, 445 U.S. at 583-84, 63 
L. Ed. 2d at 650 (O’Connor, J., dissenting) (Same). Thus, to the extent 
DSS investigations must comply with the Fourth Amendment, it suf- 
fices to say that this is a legal constraint imposed by the people 
through their Constitution. 


The need to investigate reports of neglect and abuse is para- 
mount, but so is the degree of intrusion allegedly sought by the direc- 
tor here. “[A] person’s home is his castle.” State v. Sparrow, 276 N.C. 
499, 512, 173 S.E.2d 897, 906 (1970) (citing Semayne’s Case, 77 Eng. 
Rep. 194, 195 (1604), and State v. Mooring, 115 N.C. 709, 711, 20S.E. 
182, 182 (1894)). Indeed, “[t]he sanctity of the home is a revered tenet 
of Anglo-American jurisprudence.” State v. Brown, 320 N.C. 179, 231, 
358 S.E.2d 1, 34, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). As 
such, child protection investigators must establish reasonable 
grounds that child abuse or neglect is present before searching a pri- 
vate home. If DSS is not required to produce a case-specific justifica- 
tion prior to its search, it in essence possesses the equivalent of an 
unconstitutional general warrant. Such unilateral and unbridled 
authority opens the door to the possibility that arbitrary, insincere, 
and unsubstantiated reports of neglect or abuse would provide an 
adequate basis for governmental intrusion into a private home, even 
in the face of a proper assertion of constitutional rights. 


HI. 


The Court of Appeals majority concluded that a private interview 
conducted pursuant to a child abuse or neglect investigation did not 
constitute a seizure under the Fourth Amendment. Stumbo, 148 N.C. 
App. at 382, 547 S.E.2d at 455. 
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A noninterference order may issue if a parent refuses to allow the 
director “personal access to the juvenile,” or refuses to “allow the 
director to observe or interview the juvenile in private.” N.C.G.S. 
§ 7B-303(b). “A ‘seizure’ triggering the Fourth Amendment’s protec- 
tions occurs... when government actors have, ‘by means of physical 
force or show of authority, ...in Some way restrained the liberty of a 
citizen.’ ” Graham v. Connor, 490 U.S. 386, 395 n. 10, 104 L. Ed. 2d 
443, 455 n.10 (1989) (quoting Terry, 392 U.S. at 19 n.16, 20 L. Ed. 2d. 
at 905 n.16). Whether a citizen has been so restrained depends upon 
the circumstances of each case and whether, under those circum- 
stances, “a reasonable person would have believed that he was not 
free to leave.” United States v. Mendenhall, 446 U.S. 544, 554, 64 
L. Ed. 2d 497, 509 (1980). Once the noninterference order was issued 
in the present case, with its attendant contempt sanctions for non- 
compliance, neither the juvenile nor any reasonable person would 
have felt at liberty to leave or to refuse to submit to the government’s 
demand for a private interview. 


Not surprisingly, federal appellate courts have concluded that a 
government actor’s sequestration of a juvenile constitutes a seizure 
within the meaning of the Fourth Amendment. The Seventh Circuit 
recently concluded that a child who was “physically carried out of his 
home, placed in a car, and driven away from his family” by govern- 
ment actors, without the consent of his parents, had been seized 
within the meaning of the Fourth Amendment. Brokaw v. Mercer 
Cly., 235 F.3d 1000, 1010 (7th Cir. 2000). The Ninth Circuit has stated: 


Officials may remove a child from the custody of its parent with- 
out prior judicial authorization only if the information they pos- 
sess at the time of the sezzwre is such as provides reasonable 
cause to believe that the child is in imminent danger of serious 
bodily injury and that the scope of the intrusion is reasonably 
necessary to avert that specific injury. 


Wallis, 202 F.3d at 1188 (emphasis added). In Tenenbaum, the Second 
Circuit concluded that a five-year-old was seized when she was taken 
from her school by a government official and was transported to a 
hospital where she was required to remain for several hours before 
being examined and returned to her parents. 193 F.3d at 602. 
Similarly, in J.B. v. Washington Cty., 127 F.3d 919 (10th Cir. 1997), the 
appellate court approved a lower court ruling that temporary removal 
of a child from her home was a seizure implicating Fourth 
Amendment rights. Id. at 928. 
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The government has attempted to distinguish these cases on the 
basis that they involved the physical removal of a child, while the 
investigator here sought only an interview. Admittedly, in the present 
case it is difficult to ascertain the precise scope of the proposed inter- 
view. Nonetheless, the government has cited no authority in support 
of its proposition that we should reach a different result simply 
because physical removal of a child has not occurred. Under the 
North Carolina Constitution, any seizure is unlawful when justifica- 
tion for that seizure is “not particularly described and supported by 
evidence.” N.C. Const. art. I, § 20. Similarly, physical restraint or 
removal is not a prerequisite to the occurrence of a seizure under 
the United States Constitution. See Mendenhall, 446 U.S. at 554, 64 
L. Ed. 2d at 509 (listing several examples of a “seizure” within the 
meaning of the Fourth Amendment). 


Even when performing the important role of protecting children 
from abuse and neglect, government action must still comport with 
the Constitution. Certainly, these protections are not implicated in 
every case; however, the Constitution protects citizens from the more 
egregious and aberrational departures from acceptable behavior. See, 
e.g., Brokaw, 235 F.3d at 1007. At a minimum, the government must 
establish reasonable grounds to believe that child abuse or neglect is 
present before obtaining a noninterference order permitting a private 
interview pursuant to N.C.G.S. § 7B-303(b). 


To clarify for purposes of future proceedings under chapter 
7B, the statutory phrase “without lawful excuse” has ascertainable 
meaning and is not mere surplusage. See State v. Buckner, 351 N.C. 
401, 408, 527 S.E.2d 307, 311 (2000) Gvhen interpreting a statute, 
courts must give meaning to all of the statute’s provisions). N.C.G.S. 
§ 7B-303(c) requires a trial court to find by “clear, cogent, and con- 
vincing evidence that the respondent, without lawful excuse, 
has obstructed or interfered with an investigation required by G.S. 
§ 7B-302. ” N.C.G.S. § 7B-303(c) (emphasis added). As government 
officials, directors must demonstrate more than a parent or care- 
giver’s refusal to comply with unsupported governmental demands: 
They must provide the trial court with particularized allegations sup- 
ported by evidence. N.C. Const. art. I, § 20. When such allegations are 
anonymous, the trial court should carefully scrutinize DSS’ proffered 
justification for search or seizure. See generally Florida v. J.L., 529 
U.S. 266, 270, 146 L. Ed. 2d 254, 260 (2000) (“anonymous tip alone sel- 
dom demonstrates the informant’s basis of knowledge or veracity” 
absent suitable corroboration). 
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In the present case, the trial court should have made inquiry 
into the objections raised by the Stumbos. Once the Stumbos raised 
a constitutional objection, the director had the onus of demonstrat- 
ing that a 7B-303 order should issue. Indeed, the statute makes 
clear that “[t]he burden of proof shall be on [the government].” 
N.C.G.S. § 7B-303(c). The trial court never considered the Stumbos’ 
objection, thus ignoring the “lawful excuse” language of the statute 
and the Stumbos’ properly raised constitutional objection. The trial 
court should have considered the allegations directed against the 
Stumbos as well as any evidence tending to show that such al- 
legations were unfounded in determining whether the government 
should be permitted to enter a private home over the objections of 
its owner, or to interview the children in private without the consent 
of their parents. 


I agree with the majority that the trial court erred by granting a 
noninterference order under the facts and circumstances of the 
instant case and therefore concur in the result reached by the ma- 
jority opinion. 


Chief Justice LAKE and Justice BRADY join in this concurring 
opinion. 
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Elections— legislative redistricting plans—failure to strictly 
comply with criteria 
The trial court did not err by determining that the General 
Assembly’s 2002 revised redistricting plans are unconstitutional 
because the evidence supports the trial court’s findings of fact 
that the 2002 revised redistricting plans failed to be in strict com- 
pliance with virtually all Stephenson I criteria, including exces- 
sive division of counties; deficiencies in county groupings; and 
substantial failures in compactness, contiguity, and communities 
of interest. 


Justices ORR and MARTIN did not participate in the considera- 
tion or decision of this case. 


Justice PARKER dissenting. 


On appeal pursuant to N.C.G.S. § 7A-31(b) prior to determination 
by the Court of Appeals from an order and an amended order, both 
entered 31 May 2002 by Judge Knox V. Jenkins, Jr., in Superior Court, 
Johnston County. Heard in the Supreme Court 10 March 2003. 


Haynsworth Baldwin Johnson & Greaves, LLC, by Thomas A. 
Farr and Phillip J. Strach; Maupin Taylor & Ellis, PA., by 
James C. Dever, III and Terence D. Friedman; and Hunter 
Higgins Miles Elam & Benjamin, by Robert N. Hunter, Jr., for 
plaintiff-appellees. 


302 IN THE SUPREME COURT 


STEPHENSON v. BARTLETT 
(357 N.C. 301 (2003)] 


Roy Cooper, Attorney General, by Edwin M. Speas, Jr., Chief 
Deputy Attorney General, and Tiare B. Smiley, Norma S. 
Harrell, Alexander McC. Peters, and Susan K. Nichols, Special 
Deputy Attorneys General, for defendant-appellants. 


Robert P. Quinn, M.D., amicus curiae. 


LAKE, Chief Justice. 


The sole issue presently before this Court in this case is whether 
the trial court correctly determined that the General Assembly’s 2002 
revised redistricting plans are unconstitutional. After careful re- 
view, we conclude the trial court ruled correctly, and we there- 
fore affirm. 


The procedural history of this case is reported in detail in 
Stephenson v. Bartlett, 355 N.C. 354, 358-60, 562 S.E.2d 377, 381-83 
(2002) (Stephenson I). We nonetheless recite the basic procedural 
history below to include events that have transpired since this Court 
issued its decision in Stephenson I. 


In November 2001, the North Carolina General Assembly adopted 
legislative redistricting plans. /d. at 358, 562 S.E.2d at 381. We here- 
inafter refer to the General Assembly’s 2001 redistricting plans, 
Senate Plan 1C and Sutton House Plan 3, as “the 2001 redistricting 
plans.” On 13 November 2001, plaintiffs filed a complaint alleging that 
the 2001 redistricting plans violated the “Whole-County Provisions” 
(the WCP) of the North Carolina Constitution (the State 
Constitution). Id.; see also N.C. Const. art. II, §§ 3(3), 5(3). Plaintiffs 
argued that the WCP prohibited the General Assembly from dividing 
counties in creating legislative districts except to the extent required 
by federal law. Stephenson I, 355 N.C. at 358, 562 S.E.2d at 381. 


On 19 November 2001, defendants removed the case to federal 
court. /d. at 358, 562 S.E.2d at 382. On 20 December 2001, the United 
States District Court for the Eastern District of North Carolina 
remanded the case back to state court. Jd. The district court con- 
cluded that the case involved only issues of state law and that defend- 
ants’ removal to federal court was thus improper. Jd. The United 
States Court of Appeals for the Fourth Circuit subsequently denied 
defendants’ motion to stay the district court’s order of remand. Id. 


On 20 February 2002, the trial court granted plaintiffs’ motion 
for summary judgment. /d. The trial court concluded that the 2001 
redistricting plans violated the WCP of the State Constitution. Jd. at 
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358-59, 562 S.E.2d at 382. The trial court’s order stated that “the 
General Assembly must preserve county lines to the maximum extent 
possible, except to the extent counties must be divided to comply 
with... the Voting Rights Act... and the U.S. Constitution.” Jd. at 
359, 562 S.E.2d at 382. 


On 30 April 2002, in Stephenson I, this Court modified and 
affirmed the trial court’s decision, id. at 386, 562 S.E.2d at 398, and 
ordered the trial court to hold an expedited hearing on the feasibility 
of allowing the General Assembly the first opportunity to develop 
new plans, id. at 385, 562 S.E.2d at 398. However, this Court held that 
if the General Assembly was unable to develop revised constitutional 
plans meeting the guidelines established in Stephenson I, the trial 
court should adopt its own interim remedial plans and seek preclear- 
ance of any such plans from the United States Department of Justice 
(USDOJ). Id. This Court also “authorized [the trial court] to take all 
necessary remedial actions to ensure that the primary elections for 
legislative offices are conducted in a timely and expeditious manner 
and consistent with the general election scheduled for 5 November 
2002.” Id. at 381 n.7, 562 S.E.2d at 395 n.7. 


On 6 May 2002, defendants sought an emergency stay of the 
Stephenson I decision in the United States Supreme Court, contend- 
ing that Stephenson I violated the Voting Rights Act of 1965 (the VRA) 
and would require the enforcement of unprecleared state constitu- 
tional provisions. On 17 May 2002, Chief Justice Rehnquist denied the 
stay request, noting that because “there is no plan in North Carolina 
to hold elections in unprecleared districts, there are no grounds for 
granting a stay.” Bartlett v. Stephenson, 535 U.S. 13801, 1804-05, 152 
L. Ed. 2d 1015, 1018 (2002) (Rehnquist, C.J., in chambers). 


On remand, the trial court concluded that sufficient time existed 
for the General Assembly to submit new redistricting plans and 
ordered that such plans be submitted by 20 May 2002. The trial court 
also stated: “No plan submitted by the General Assembly and 
approved by this court, or in the absence of such a plan, no plan 
adopted by the court, shall be administered in the 2002 elections until 
such time as it is precleared pursuant to Section 5 of the Voting 
Rights Act.” On 17 May 2002, the General Assembly enacted new 
redistricting plans and submitted these plans to the trial court by the 
20 May 2002 deadline. We hereinafter refer to the General Assembly’s 
revised 2002 plans—identified by the General Assembly as “Fewer 
Divided Counties” and “Sutton 5”—as “the 2002 revised redistricting 
plans.” On 31 May 2002, following a hearing, the trial court concluded 
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that the 2002 revised redistricting plans failed to satisfy the constitu- 
tional requirements specified in Stephenson I. Pursuant to our man- 
date in Stephenson I, the trial court developed interim House and 
Senate redistricting plans and ordered that these plans be used only 
in the 2002 legislative elections. On 12 July 2002, the USDOJ pre- 
cleared the trial court’s interim plans. 


On 31 May 2002, defendants filed a notice of appeal. Additionally, 
on 2 June 2002, defendants petitioned this Court to issue a writ of 
supersedeas and a temporary stay of the trial court’s 31 May 2002 
order. On 4 June 2002, in consideration of the time constraints for 
preclearance and for conducting the 2002 elections, this Court denied 
defendants’ petition for writ of supersedeas and motion for tempo- 
rary stay. The 2002 general election was duly held pursuant to the 
trial court’s precleared interim plans. 


On 14 March 2003, following briefing and oral argument by the 
parties on defendants’ appeal, this Court entered an order certifying 
the matter to the trial court for “additional findings of fact regarding 
the trial court’s 31 May 2002 determination that the [2002 revised 
redistricting plans] are unconstitutional.” This order further man- 
dated that the parties be allowed to tender proposed findings of fact 
for the trial court’s consideration in submitting its additional findings 
of fact and further order. On 28 March 2002, plaintiffs submitted pro- 
posed findings of fact for the trial court’s consideration. Defendants 
declined to submit any proposed findings. On 17 April 2003, the trial 
court recertified the matter to this Court with submission of its addi- 
tional findings of fact and conclusions of law. The parties submitted 
supplemental briefs addressing these further findings and conclu- 
sions of the trial court. 


In our consideration and determination of whether the trial court 
correctly ruled that the 2002 revised redistricting plans were uncon- 
stitutional, we begin with the relevant provisions of the State 
Constitution. As stated in Stephenson I: 


The State Constitution specifically enumerates four limitations 
upon the redistricting and reapportionment authority of the 
General Assembly, summarized as follows: 


(1) Each Senator and Representative shall represent, as 
nearly as possible, an equal number of inhabitants. 


(2) Each senate and representative district shall at all 
times consist of contiguous territory. 


IN THE SUPREME COURT 305 


STEPHENSON v. BARTLETT 
[357 N.C. 301 (2003)] 


(3) No county shall be divided in the formation of a sen- 
ate or representative district. 


(4) Once established, the senate and representative 
districts and the apportionment of Senators and 
Representatives shall remain unaltered until the next decen- 
nial census of population taken by order of Congress. 


Stephenson I, 355 N.C. at 362-63, 562 S.E.2d at 384; see also N.C. 
Const. art. II, §§ 3, 5. 


With respect to the State’s role in redistricting, this Court further 
stated the following fundamental principles in Stephenson I: 


“{I]ssues concerning the proper construction and applica- 
tion of .. . the Constitution of North Carolina can... be an- 
swered with finality [only] by this Court.” State ex rel. Martin v. 
Preston, 325 N.C. 438, 449, 385 S.E.2d 473, 479 (1989); see also 
PruneYard Shopping Ctr. v. Robins, 447 U.S. 74, 81, 64 L. Ed. 2d 
741, 752 (1980); Murdock v. Mayor of Memphis, 87 U.S. 590, 
626, 22 L. Ed. 429, 441 (1874); State v. Arrington, 311 N.C. 638, 
643, 319 S.E.2d 254, 260 (1984). Although there is a strong pre- 
sumption that acts of the General Assembly are constitutional, it 
is nevertheless the duty of this Court, in some instances, to 
declare such acts unconstitutional. Preston, 325 N.C. at 448-49, 
385 S.E.2d at 478; see also Marbury v. Madison, 5 U.S. 1387, 177, 
2 L. Ed. 60, 73 (1803) (stating that “[i]Jt is emphatically the 
province and duty of the judicial department to say what the law 
is”); Bayard v. Singleton, 1 N.C. 5, 6-7 (1787). Indeed, within 
the context of state redistricting and reapportionment disputes, 
it is well within the “power of the judiciary of a State to require 
valid reapportionment or to formulate a valid redistricting plan.” 
Scott v. Germano, 381 U.S. 407, 409, 14 L. Ed. 2d 477, 478 (1965) 
(per curiam). 


Stephenson I, 355 N.C. at 362, 562 S.E.2d at 384. 


After a lengthy analysis of these constitutional provisions and 
applicable federal law, we outlined in Stephenson I the following 
requirements that must be present in any constitutionally valid redis- 
tricting plan: 


[1.] ...[T]o ensure full compliance with federal law, legisla- 
tive districts required by the VRA shall be formed prior to cre- 
ation of non-VRA districts. ... In the formation of VRA districts 
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within the revised redistricting plans on remand, we likewise 
direct the trial court to ensure that VRA districts are formed con- 
sistent with federal law and in a manner having no retrogressive 
effect upon minority voters. To the maximum extent practicable, 
such VRA districts shall also comply with the legal require- 
ments of the WCP. as herein established .... 


[2.] In forming new legislative districts, any deviation from 
the ideal population for a legislative district shall be at or within 
plus or minus five percent for purposes of compliance with fed- 
eral “one-person, one-vote” requirements. 


[3.] In counties having a 2000 census population sufficient to 
support the formation of one non-VRA legislative district ..., the 
WCP requires that the physical boundaries of any such non-VRA 
legislative district not cross or traverse the exterior geographic 
line of any such county. 


[4.| When two or more non-VRA legislative districts may be 
created within a single county, .. . single-member non-VRA dis- 
tricts shall be formed within said county. Such non-VRA districts 
shall be compact and shall not traverse the exterior geographic 
boundary of any such county. 


[5.] In counties having a non-VRA population pool which 


cannot support at least one legislative district ... or, alterna- 
tively, counties having a non-VRA population pool which, if 
divided into districts, would not comply with the... “one-person, 


one-vote” standard, the requirements of the WCP are met by com- 
bining or grouping the minimum number of whole, contiguous 
counties necessary to comply with the at or within plus or 
minus five percent “one-person, one-vote” standard. Within any 
such contiguous multi-county grouping, compact districts 
shall be formed, consistent with the at or within plus or minus 
five percent standard, whose boundary lines do not cross or tra- 
verse the “exterior” line of the multi-county grouping; provided, 
however, that the resulting interior county lines created by any 
such groupings may be crossed or traversed in the creation of 
districts within said multi-county grouping but only to the extent 
necessary to comply with the at or within plus or minus five per- 
cent “one-person, one-vote” standard. 


[6.] The intent underlying the WCP must be enforced to the 
maximum extent possible; thus, only the smallest number of 
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counties necessary to comply with the at or within plus or 
minus five percent “one-person, one-vote” standard shall be 
combined|.] 


[7.] ... [Cljommunities of interest should be considered in 
the formation of compact and contiguous electoral districts. 


[8.] ... [MJulti-member districts shall not be used in the for- 
mation of legislative districts unless it is established that such 
districts are necessary to advance a compelling governmental 
interest. 


[9.] Finally, we direct that any new redistricting plans, 
including any proposed on remand in this case, shall depart from 
strict compliance with the legal requirements set forth herein 
only to the extent necessary to comply with federal law. 


Stephenson I, 355 N.C. at 383-84, 562 S.E.2d at 396-98 (empha- 
sis added). 


With these constitutional restrictions at hand, the trial court 
examined the 2002 revised redistricting plans. In accordance with 
this Court’s 14 March 2003 order, the trial court submitted mixed find- 
ings of fact and conclusions of law, consistent with our well-estab- 
lished law in this regard. See Brown v. Charlotte-Mecklenburg Bd. of 
Educ., 269 N.C. 667, 670, 153 S.E.2d 335, 338 (1967); Lowe v. 
Department of Motor Vehicles, 244 N.C. 358, 359, 93 S.E.2d 448, 452 
(1956). These include the following: 


6. The court finds that the 2002 (Sutton 5) House and Senate 
Fewer Divided Counties Plans did not create VRA districts 
consistent with Section 2 of the Voting Rights Act in Wake County 
in the House and Wake, Forsyth and Mecklenburg Counties in 
the Senate. 


7. The court finds that in Wake, Mecklenburg and Forsyth 
Counties, there has previously been established a finding of 
Section 2 liability under federal law (see Thornburg v. Gingles, 
[478 U.S. 30, 35 n.2, 92 L. Ed. 2d 25, 37 n.2 (1986),]) and due to 
demographic changes in population there exists the required 
Gingles preconditions by which a second VRA House District 
should be drawn in Wake County and more “effective” VRA 
Senate districts drawn in Wake, Mecklenburg and Forsyth 
Counties. 
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8. The General Assembly’s May 2002 Fewer Divided Counties 
Senate and Sutton 5 House Plans fail to comply with the require- 
ment that in forming districts, only the smallest number of coun- 
ties necessary to comply with the one-person, one-vote require- 
ment should be combined in forming multi-county groupings. 


9. The General Assembly’s failure to create the maximum 
number of two-county groupings in the May 2002 House Plan vio- 
lates Stephenson I. See Stephenson I, 355 N.C. at 384, 562 S.E.2d 
at 397. 


10. The 2002 House and Senate plans enacted by the General 
Assembly contain districts that are not sufficiently compact to 
meet the requirements of the equal protection clause in that the 
requirements of keeping local governmental subdivisions or geo- 
graphically based communities of interest were not consistently 
applied throughout the General Assembly’s plan producing dis- 
tricts which were a crazy quilt of districts unrelated to a legiti- 
mate governmental interest. 


11. Plaintiffs have shown that it is possible to draft Senate 
and House redistricting plans, which do not violate any federal or 
state law and harmonize requirements of the state law with fed- 
eral law. In submission of these plans, the plaintiffs have suc- 
cessfully rebutted the presumption of constitutionality due to 
state legislative enactments. 


12. The defendants failed to offer any evidence that a com- 
pelling governmental interest—such as the requirements 
imposed by federal law or impossibility—required them to violate 
the requirements of the North Carolina Constitution in enacting 
the statute. 


13. The plans enacted by the General Assembly are 
unconstitutional. 


14. There did not exist sufficient time for the General 
Assembly to enact new redistricting statutes and conduct orderly 
elections in time for preclearance and the elections of 2002 after 
the May 22-23 hearing. 


15. The House and Senate plans enacted by the General 
Assembly violate the WCP, as defined by Stephenson I. 
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16. The House and Senate plans enacted by the General 
Assembly violate Article II, Section 5 in that they contain districts 
that are not contiguous. 


In Stephenson I, this Court harmonized the provisions of Ar- 
ticle I, Sections 2, 3 and 5, and the WCP of Article II, Sections 
3(3) and 5(8) of the State Constitution and mandated that in creat- 
ing legislative districts, counties shall not be divided except to the 
extent necessary to comply with federal law, including the “one- 
person, one-vote” principle and the VRA. Stephenson I, 355 N.C. at 
363-64, 562 S.E.2d at 384-85. Consistent with this premise and as 
the underlying redistricting standard set forth in Stephenson I, this 
Court stipulated: “Finally, we direct that any new redistricting plans, 
including any proposed on remand in this case, shall depart from 
strict compliance with the legal requirements set forth herein only to 
the extent necessary to comply with federal law.” Jd. at 384, 562 
S.E.2d at 397. 


Pursuant then to this standard, we look to and consider whether 
the trial court’s findings of fact and conclusions of law were appro- 
priate and adequate in determining that the 2002 revised redistricting 
plans were not in compliance with the Stephenson I criteria and were 
therefore unconstitutional. When the trial court conducts a trial with- 
out a jury, “the trial court’s findings of fact have the force and ef- 
fect of a jury verdict and are conclusive on appeal if there is compe- 
tent evidence to support them, even though the evidence could be 
viewed as supporting a different finding.” Bailey v. State of North 
Carolina, 348 N.C. 130, 146, 500 S.E.2d 54, 63 (1998); see also Curl v. 
Key, 311 N.C. 259, 260, 316 S.E.2d 272, 273 (1984). Once it has been 
determined that the findings of fact are supported by the evidence, 
we must then determine whether those findings of fact support the 
conclusions of law. Kirby Bldg. Sys. v. McNiel, 327 N.C. 234, 241, 393 
S.E.2d 827, 831 (1990); In re Montgomery, 311 N.C. 101, 110-11, 316 
S.E.2d 246, 252-53 (1984). 


The trial court found and concluded that the 2002 revised redis- 
tricting plans failed to be in strict compliance with virtually all 
Stephenson I criteria, these findings including excessive division of 
counties; deficiencies in county groupings; and substantial failures in 
compactness, contiguity, and communities of interest. Specifically, 
with respect to defendants’ revised Senate Plan, the trial court’s find- 
ings of fact included the following: 


310 


IN THE SUPREME COURT 


STEPHENSON v. BARTLETT 
[357 N.C. 301 (2003)} 


[1. Defendants’ revised Senate Plan] cuts across interior 
county boundaries in 28 locations[, substantially more times than 
shown by plaintiffs to be necessary, and such plan thus] fails to 
strictly comply with Stephenson’s WCP requirement. 


(2. The county clustering system used by defendants groups] 
portions of counties to structure individual county groups [in 
contravention of the Stephenson standard that] “the require- 
ments of the WCP are met by combining or grouping the mini- 
mum number of whole, contiguous counties [to create districts 
within the grouping that] comply with the one-person, one-vote 
standard.” [Stephenson I, 355 N.C. at 384, 562 S.E.2d at 397.] 


(3. Defendants’ revised Senate Plan has numerous violations 
of the Stephenson mandate that districts shall be compact, the 
trial court citing specific illustrative examples as follows:] 


A. ... District 14 in Wake County... is not compact. It 
is distinguished by 4 major appendages. Beginning in the 
northern tip, it moves southeast with jutting points that end 
in a downward facing cul-de-sac that embraces a portion 
of this plan’s District 36. The boundary of District 14 then 
meanders toward the northeast, turns to the southeast and 
extends a curved “arm” that carves out a “bay” in the side of 
District 6. 


B. District 11... is not compact. Its eastern boundary 
has been drawn in such a manner that it runs southward, then 
swings to the northwest, then... curves around a portion of 
Nash County to District 10, before continuing to the south 
and cutting through Johnston County and severing communi- 
ties of interest in that area. This design also results in there 
being a point, interior to District 11, where Johnston and 
Franklin counties meet. 


C. Neither District 21 [nor District] 26... is compact. 
District 21 stretches from the western boundary of 
Montgomery County then moves east across the boundary of 
Moore County in a jagged line that moves first east, then 
north, then east again, turns south, makes a right turn west, 
then again south, before moving north to close the district 
where Moore meets Chatham and Randolph Counties. The 
complementary effect of this district’s boundary is that it 
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results in adjacent District 26 having a southward arm and an 
appendage, thereby failing to be compact. 


In addition to these three illustrative cases, this court finds 
overall that Senate Districts 6, 10, 11, 14, 16, 36, 44 in Johnston, 
Nash and Wake Counties of [defendants’ revised Senate Plan] are 
not compact, particularly as compared to the way in which they 
might have been drawn as demonstrated by plaintiffs’ [proposed 
Senate Plan]. 


Specifically, with respect to defendants’ revised House Plan, the 
trial court’s findings of fact included the following: 


[1.] The shape of {District 14] contained a narrow “arm” that 
protruded north, and other protrusions to the south and south- 
southeast, leaving the district without compactness.... 


(2.] The court’s examination of . . . District 33 in Wake 
County also revealed that its shape lacked compactness. 
Specifically, a narrow “arm” extended to the north, northeast and 
a pair of “arms” meandered south and southeast in a horseshoe 
manner around a portion of District 34. 


[3.] District 52... had been drawn to remove Carthage, the 
seat of Moore County government, and place it in District 51. To 
better preserve “communities of interest,” District 52, which is 
anchored in Moore County, was redrawn by the court to include 
the City of Carthage, the county seat. 


[4.] Districts 95 and 96 .. . split the communities of 
Mooresville and Statesville; the court modified Districts 95 
and 96 to run east-west and eliminate the splits of these bound- 
aries in keeping with the preservation of local governments as 
communities of interest. 


(5. Districts in the following counties] were drawn [in 
defendants’ revised House Plan] in a manner that divides the 
county boundary in multiple locations. Comparisons . . . with the 
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[plaintiffs’ House Plan] reveal[] potential ways in which these 
county boundary splits could be reduced in number and bring the 
plan into strict conformance with the Stephenson constitutional 
criteria|[:] 


A. In Forsyth County, [defendants’ revised House Plan] 
crosses the county boundary in three places, but the plain- 
tiffs’ House Plan groups counties so that Forsyth County is 
cut only once. 


B. In Harnett County, [defendants’ revised House Plan] 
splits this county line in three locations, as compared with 
only one crossing of the Harnett line in plaintiffs’ House Plan. 


C. In [defendants’ revised House Plan] Haywood 
County’s line is cut in two locations, as compared with only 
one such cut in the plaintiffs’ House Plan. 


D. In New Hanover County, [defendants’ revised House 
Plan] cuts the county boundary three times; plaintiffs’ House 
Plan crosses New Hanover’s county line only one time. 


Overall, within multi-county groupings, [defendants’ revised 
House Plan] cuts county lines 48 times, as compared to the 43 
county line traverses in plaintiffs’ House Plan. 


(6. Defendants’ revised House Plan contains numerous viola- 
tions of the Stephenson mandate that districts shall be compact, 
the trial court citing specific illustrative examples as follows:] 


A. Alamance County—District 63 features an “arm” 
that... cuts the county in an east-west direction that almost 
bisects District 64. 


B. Cleveland County—District 110 runs from the north- 
west ... but makes a sharp turn to the south, resulting in an 
appendage pointing toward South Carolina. 


C. Rowan County—The common boundary between 
Districts 76 and 77 has a sharply irregular shape. . . . 


D. Stanly County—The general shape of District 70 has 
the look of a lobster claw... . 
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E. Yancey County—District 118 . . . extends an “arm” 
from the eastern edge of Haywood County and meanders 
from the northeast to southeast in a manner that divides 
that county. 


[7.] In addition... this court finds that . . . Districts 18, 41, 
51, 52, 57, 58, 59, 60, 61, 62, 63, 64, 76, 77, 95, 96 and 118 are not 
compact and fail to strictly comply with Stephenson. More specif- 
ically, the court finds that the [defendants’ revised House Plan] 
includes the following districts which are not compact and do not 
respect communities of interest: 


[A.] ... Districts 95 and 96, which both split the town of 
Mooresville in southern Iredell, and Statesville in northern 
Iredell, .. . could easily be drawn so that the community of 
Statesville is intact in a northern district, and the community 
of Mooresville is intact in a southern district. 


[B.] ... District 52... is shaped like a “C” rather than 
being compact, and leaves out the county seat, Carthage. 


[C.] ... [T]he City of High Point [is divided] into four dis- 
tricts .. ., when it is possible to divide the city only three 
times while complying with the one-person, one-vote stand- 
ard and the Voting Rights Act. 


[D.] . . . Cabarrus County [is divided] into two dis- 
tricts which lack compactness, on a ragged line .. . splitting 
the communities of Concord and Kannapolis within the 
county.... 


[E.] ... Wake County has one less VRA district and uses 
irregularly shaped non-VRA districts. .. . Districts 34, 35, 36, 
37 and 38 are all non-VRA districts, but have irregular shapes 
with “fingers” sticking out into other districts. It is possible to 
establish two, rather than just one VRA district in Wake 
County, and make the adjoining non-VRA districts more com- 
pact, as demonstrated by the configuration of districts in 
Wake County in plaintiffs’ House Plan. 


[8.] This court finds that a district whose parts are “held 
together” by the mathematical concept of “point contiguity” does 
not meet the Stephenson criteria for contiguity. ... This court 
holds that the term “contiguity,” as used in Stephenson, means 
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that two districts must share a common boundary that touches 
for a non-trivial distance. ... 


Further, this court finds that the use of the “point” and 
“double point” constructs and “crisscrosses” can result in 
bizarre shapes that are not compact. 


... Districts 11, 21, 22, 26, 66, 68, 69, 95 and 96... do not meet 
the contiguity requirement of Stephenson. 


After thoroughly reviewing and considering the record on appeal, 
the briefs submitted by the parties, and the illustrative maps depict- 
ing each proposed redistricting plan, we conclude that the evidence 
supports the trial court’s findings of fact, which establish numerous 
instances where the 2002 revised redistricting plans are constitution- 
ally deficient. We further conclude that these findings of fact ade- 
quately support the trial court’s conclusion that the 2002 revised 
redistricting plans fail to attain “strict compliance with the legal 
requirements set forth” in Stephenson I and are unconstitutional. 
Stephenson I, 355 N.C. at 384, 562 S.E.2d at 398. Accordingly, we 
affirm the trial court’s determination that the 2002 revised redistrict- 
ing plans are unconstitutional. 


AFFIRMED. 


Justices ORR and MARTIN did not participate in the considera- 
tion or decision of this case. 


Justice PARKER dissenting. 


Although I continue steadfast in my views as expressed in my dis- 
senting opinion in Stephenson v. Bartlett, 355 N.C. 354, 399, 562 
S.E.2d 377, 407 (2002) (Stephenson I), acknowledge that the holding 
in Stephenson I is the law of the case. Nevertheless, after carefully 
considering the record and weighing the well-established principle 
that acts of the legislature are presumed constitutional, see Town of 
Spruce Pine v. Avery Cty., 346 N.C. 787, 792, 488 S.E.2d 144, 147 
(1997); Jenkins v. State Bd. of Elections, 180 N.C. 169, 170, 104 S.E. 
346, 347 (1920), I am constrained to dissent respectfully from the 
majority opinion. I find nothing in the record to support a holding 
that plaintiffs carried their heavy burden of showing that the redis- 
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tricting plans—House Sutton 5 and Senate Fewer Divided Counties— 
duly enacted by the legislature on 17 May 2002 did not comply with 
the redistricting provisions of the Constitution of North Carolina as 
amended by this Court in Stephenson I. 


The message sent today is that the redistricting plans, enacted by 
the duly elected members of the General Assembly applying the 
methodology mandated by this Court in Stephenson I, fail to pass 
constitutional muster not because the plans violate the whole-coun- 
ties provision or any other provision of the State Constitution, but 
because the trial court perceived that in certain instances counties 
could have been grouped, divided, or traversed in a different con- 
figuration by applying nonconstitutionally based redistricting prin- 
ciples of compactness and communities of interest. Decisions as to 
communities of interest and compactness are best left to the col- 
lective wisdom of the General Assembly as the voice of the people 
and should not be overturned unless the decisions are “clearly erro- 
neous, arbitrary, or wholly unwarranted.” Wilkins v. West, 264 Va. 
447, 463, 571 S.E.2d 100, 108 (2002). Moreover, the only limitation 
on the legislature’s discretion regarding contiguity is that imposed 
under Article H, Section 3(2) and Article II, Section 5(2) of the 
Constitution of North Carolina. See Painter v. Wake Cty. Bd. of 
Educ., 288 N.C. 165, 177, 217 S.E.2d 650, 658 (1975) (holding that all 
power not limited by the State Constitution is vested in the people as 
expressed through their elected representatives); see also State ex 
rel. Martin v. Preston, 325 N.C. 488, 448-49, 385 S.E.2d 473, 478 
(1989). Definitions of “contiguity” applied in Iowa and Minnesota 
under different statutes, as referenced in the trial court’s order, are 
thus irrelevant. 


Lip service feigning deference to the presumption of consti- 
tutionality of legislative enactments and to the constitutional 
mandate of separation of powers, N.C. Const. art. I, § 6, is not suffi- 
cient. The evidence must be clear, and every doubt must be re- 
solved in favor of a legislative enactment’s constitutionality. 
Jenkins, 180 N.C. at 172, 104 S.E. at 348; see also Turner v. City 
of Reidsville, 224 N.C. 42, 46, 29 S.E.2d 211, 214 (1944) (stating 
that unconstitutionality must appear beyond a reasonable doubt). 
The evidence in this record does not meet that test. Accordingly, 
I vote to reverse the trial court. 
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IN RE: THE INVESTIGATION OF THE DEATH OF ERIC DEWAYNE MILLER AND 
OF ANY INFORMATION IN THE POSSESSION OF ATTORNEY RICHARD T. 
GAMMON REGARDING THAT DEATH 


No. 303PA02 
(Filed 22 August 2003) 


1. Jurisdiction— petition in the nature of special proceed- 
ing—review of communications with attorney 


The trial court had jurisdiction to hear a “Petition in the 
Nature of a Special Proceeding” filed by the State seeking review 
of communications between an attorney and his now-deceased 
client relevant to the criminal investigation of a third party. 
Jurisdiction presupposes the existence of a court with control 
over a Subject matter and the superior courts routinely address 
matters of privilege and protected information. Although this 
proceeding was not initiated in strict accord with statutory pro- 
cedures, common law flexibility permits the superior court to 
assume jurisdiction in proceedings of an extraordinary nature 
that do not fit neatly within statutory parameters. 


2. Attorneys; Evidence— privileged communication—death 
of client 


The attorney-client privilege survives the client’s death. 


3. Estates— defense of estate—no claim by or against 
estate—waiver of attorney-client privilege 
The statute allowing an executrix to defend an estate, 
N.C.G.S. § 32-27(23), was not applicable where there was no 
claim by or against the estate, although the executrix submitted 
an affidavit purporting to waive the attorney-client privilege for 
the estate in a murder investigation. 


4. Estates; Evidence— attorney-client privilege—not waiv- 
able by executrix 


N.C.G.S. § 32-27 does not empower an executor or executrix 
to waive a decedent’s attorney-client privilege. 


5. Estates; Evidence— attorney-client privilege—power to 
waive—not granted by will 
An executrix did not have the power to waive the deceased's 
attorney-client privilege where the will did not expressly grant 
her that power or any similar power. Although the State argued 
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that the executrix had re-opened the closed estate to waive 
the privilege in exchange for a release from civil liability by the 
family of a murder victim, the estate had been closed and had 
no assets, and the State’s contention that the affidavit was 
filed for the benefit of the estate was not persuasive. 
Furthermore, N.C.G.S. § 28A-13-3(a) is inapplicable because its 
listing of the powers of an executrix implies the exclusion of 
powers not listed. 


. Attorneys— privileged communication—no balancing test 
for compelling disclosure 


A proposed balancing test for compelling disclosure of com- 
munications between a client and an attorney was not appropri- 
ate, A balancing test would invite procedures and applications so 
lacking in standards, direction and scope that the privilege in 
practice would be lost to the exception. 


. Attorneys— privileged communication—not absolute 


The primary goal of our adversarial system of justice is to 
ascertain the truth. While the attorney-client privilege is an essen- 
tial component of our system of justice, the privilege is not 
absolute. 


. Attorneys— privileged communication—in camera review 
appropriate 

The attorney-client privilege does not apply to all communi- 
cations between an attorney and client and the responsibility for 
determining whether the privilege applies belongs to the court 
rather than the attorney. An in camera review of the content of 
the communication may be necessary because it is often impos- 
sible for the court to make its determination without knowing the 
substance of that communication. The trial court did not err in 
this murder prosecution by ordering the attorney of a deceased 
third party to provide the trial court with a sealed affidavit relat- 
ing communications with his client so that the court could deter- 
mine whether the attorney-client privilege applies. 


. Attorneys— privileged communication—scope 


Communications between attorney and client about the crim- 
inal activity of a third party which do not tend to harm the inter- 
ests of the client are not privileged and may be disclosed. 
However, the circumstances surrounding the client at the time he 
communicated with counsel should be considered; in this case, 
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the client presumably knew that he was a suspect in a murder 
investigation and statements in which he implicated himself as 
well as the third party were covered by the privilege. 


10. Attorneys— privileged communication—disclosure— 
conditions 


A rule or privilege should cease to apply when the justifica- 
tion for the rule or privilege is not furthered by its continued 
application. A client’s wish that a communication with an attor- 
ney remain confidential is premised upon the possibility that dis- 
closure might result in criminal liability, that disclosure might 
subject the client (or the client’s estate) to civil liability, or that 
disclosure might harm the client’s loved ones or his reputation. If 
the trial court should determine after an in camera review that 
any of these conditions apply, the communications should remain 
undisclosed. However, the purpose for the privilege no longer 
exists if the communications would have no negative impact on 
the client’s interests. 


11. Attorneys— privileged communication—in camera re- 
views—not fishing expeditions 


The approval of in camera reviews of communications 
alleged to be within the attorney-client privilege in no way 
sanctions special proceedings or grand jury investigations as 
fishing expeditions. 


On discretionary review pursuant to N.C.G.S. § 7A-31(b), prior to 
a review by the Court of Appeals, of an order requiring disclosure of 
communications between attorney and client entered 7 March 2002 
by Judge Donald W. Stephens in Superior Court, Wake County. Heard 
in the Supreme Court 15 October 2002. 


Poyner & Spruill LLP by David W. Long and Joseph E. 
Zeszotarski, Jr., for the respondent-appellant. 


Roy Cooper, Attorney General, by William B. Crumpler, 
Assistant Attorney General; and C. Colon Willoughby, District 
Attorney, Tenth Prosecutorial District, for the State-appellee. 


LAKE, Chief Justice. 


This case involves the attorney-client privilege and raises the pri- 
mary question of whether, in the context of a pretrial criminal inves- 
tigation, there can be a viable basis for the application of an interest 
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of justice balancing test or an exception to the privilege which would 
allow a trial court to compel disclosure of confidential communica- 
tions where the client is deceased, an issue of first impression for 
this Court. 


On 2 December 2000, Eric D. Miller (Dr. Miller) died at Rex 
Hospital in Raleigh, North Carolina, as a result of arsenic poisoning. 
Investigation by law enforcement officials established the following: 
Dr. Miller was a post-doctoral research scientist and was married to 
Ann Rene Miller (Mrs. Miller). On the evening of 15 November 2000, 
Dr. Miller went bowling at AMF Bowling Center in Raleigh, North 
Carolina, with several of Mrs. Miller’s co-workers. While at the bowl- 
ing alley, Dr. Miller partially consumed a cup of beer given to him by 
Mrs. Miller’s co-worker Derril H. Willard (Mr. Willard). Dr. Miller com- 
mented to those present that the beer had a bad or “funny” taste. 


On 16 November 2000, Dr. Miller was hospitalized at Rex Hospital 
in Raleigh with symptoms later determined to be consistent with 
arsenic poisoning. Five days later, Dr. Miller was transferred to North 
Carolina Memorial Hospital in Chapel Hill, North Carolina, where he 
remained until discharge on 24 November 2000. Dr. Miller was physi- 
cally unable to return to work and remained at home under the care 
of Mrs. Miller and his parents. Dr. Miller slowly regained his physical 
strength until the morning of 1 December 2000, when he became vio- 
lently ill and was again hospitalized. On 2 December 2000, Dr. Miller 
died from arsenic poisoning. 


Within one week of Dr. Miller’s death, law enforcement officials 
interviewed all of the persons present at the bowling alley the night 
Dr. Miller consumed the suspect beer, with the exception of Mr. 
Willard. The police were unable to interview Mr. Willard. Mrs. Miller 
was interviewed on the day of her husband’s death and stated that 
she had no idea why anyone would have poisoned Dr. Miller. Shortly 
after the autopsy was completed on Dr. Miller’s body, it was cremated 
at the direction of Mrs. Miller. All of the investigators’ subsequent 
requests to interview Mrs. Miller were rejected. 


During the course of the investigation, law enforcement officials 
concluded that Mrs. Miller was involved in a relationship with her co- 
worker, Mr. Willard. Investigators subpoenaed telephone records for 
Mrs. Miller’s home, office, and cellular phones for a period of time 
before the initial hospitalization of Dr. Miller until the day he died. An 
analysis of telephone records showed several calls between Mr. 
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Willard and Mrs. Miller, with a total of 576 total minutes of conversa- 
tion. The evidence also showed an increase in the frequency and 
duration of these telephone calls immediately before and after the 
incident which occurred at the bowling alley. In addition, numerous 
e-mail messages between Mrs. Miller and Mr. Willard were found on 
Mrs. Miller’s computer. During interviews with Yvette B. Willard (Mrs. 
Willard), the wife of Mr. Willard, investigators learned that Mr. Willard 
had acknowledged his romantic involvement with Mrs. Miller. 


Shortly after Dr. Miller’s death, Mr. Willard sought legal counsel 
from criminal defense attorney Richard T. Gammon (respondent), 
who, according to an affidavit of Mrs. Willard, advised Mr. Willard 
that he could be charged with the attempted murder of Dr. Miller. 
Within days after his meeting with respondent, Mr. Willard committed 
suicide. Mr. Willard left a will naming Mrs. Willard as the executrix of 
his estate. 


On 20 February 2002, the State filed a “Petition in the Nature ofa 
Special Proceeding” in Superior Court, Wake County, requesting that 
the trial court conduct a hearing and, if needed, an tn camera exam- 
ination to determine whether the attorney-client privilege should be 
waived or whether compelled disclosure of communications between 
respondent and Mr. Willard was warranted for the “proper adminis- 
tration of justice.” On the same day, upon consideration of the peti- 
tion and affidavit of Mrs. Willard filed therewith, the Honorable 
Donald W. Stephens, Senior Resident Superior Court Judge, entered 
an order requiring respondent to respond and appear before the 
Wake County Superior Court for a hearing on the petition. 
Respondent filed a motion to dismiss the petition asserting that the 
court lacked jurisdiction, which motion was denied. 


On 7 March 2002, after a hearing, the trial court entered an order 
granting the State’s petition and requiring respondent to provide the 
trial court with a sealed affidavit containing information relevant to 
the murder investigation into the death of Dr. Miller that was 
obtained from his attorney-client relationship with Mr. Willard. The 
order provided that the trial court would conduct an in camera 
review of the information contained in respondent’s affidavit to 
determine if the interest of justice required disclosure of the infor- 
mation to the State. On 13 March 2002, the trial court entered an 
order staying compliance with the 7 March 2002 order pending 
appeal. The trial court’s order designated the matter as immediately 
appealable. Respondent filed a notice of appeal to the Court of 


IN THE SUPREME COURT 321 


IN RE INVESTIGATION OF DEATH OF ERIC MILLER 
[357 N.C. 316 (2003)] 


Appeals. On 27 June 2002, this Court allowed the parties’ joint peti- 
tion for discretionary review prior to determination by the Court 
of Appeals. 


In essence, this case presents the question of whether, during a 
criminal investigation, there can be a legal basis for the application of 
an interest of justice balancing test or an exception to the attorney- 
client privilege which would allow a trial court to compel the disclo- 
sure of confidential attorney-client communications when the client 
is deceased. The State asserts basically two propositions in support 
of disclosure: (1) that a deceased client’s personal representative may 
waive the confidentiality of the communications, and (2) that in the 
interest of justice a trial court has the inherent authority to hear the 
State’s petition and to apply a balancing test to determine by in cam- 
era review whether any disclosure should be made. 


[1] Respondent asserts that the trial court first erred in denying 
his motion to dismiss on the ground that the court has no jurisdiction 
to hear this proceeding because of the manner in which it was insti- 
tuted by the district attorney. Respondent contends that the only 
proper procedure for presenting this issue was before a grand jury, 
where, upon the assertion of the privilege, the issue would have to 
proceed further to a judge of the superior court for resolution. 
N.C.G.S. § 15A-623(h) (2001). We turn first to this consideration. 


The parties agree that the State has initiated this matter as a 
cause in the nature of a special proceeding, N.C.G.S. § 1-2 (2001); 
N.C.G.S. § 1-3 (2001), and we note that while this action was not com- 
menced in strict accord with the usual process as set forth in the 
North Carolina General Statutes, N.C.G.S. § 1-394 (2001); N.C.G.S. 
§ 1A-1, Rule 3 (2001), it was initiated in the proper forum for spe- 
cial proceedings, the superior court, N.C.G.S. § 7A-246 (2001). 
Jurisdiction presupposes the existence of a court that has “control 
over a subject matter which comes within the classification limits 
designated by the constitutional authority or law under which the 
court is established and functions.” Jones v. Brinson, 238 N.C. 506, 
509, 78 S.E.2d 334, 337 (1953); see also Perry v. Owens, 257 N.C. 
98, 101-02, 125 S.E.2d 287, 290 (1962); State v. Hall, 142 N.C. 710, 713, 
55 S.E. 806, 807 (1906). Subject matters of privilege and protected 
information, such as the Fifth Amendment privilege against self- 
incrimination and issues arising out of discovery motions, are sub- 
jects which are routinely addressed within the jurisdiction of the 
superior court. 
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Although this proceeding was not initiated in strict accord with 
statutory procedures as set forth in N.C.G.S. § 1A-1, Rule 3, or by con- 
vening an “investigative grand jury,” N.C.G.S. § 15A-622(h) (2001), our 
common law, as reflected throughout its development, demonstrates 
a practical flexibility and ingenuity to accommodate exigent cir- 
cumstances where required in the interest of justice. This flexi- 
bility, as a virtual rule of necessity, will permit the superior court to 
assume jurisdiction in proceedings of an extraordinary nature that 
do not fit neatly within statutory parameters. This premise is well 
stated by former Judge (later Chief Justice) Burley Mitchell in the 
following language: 


Within the guidelines of our Constitution, the legislature is 
charged with the responsibility of providing the necessary proce- 
dures for the proper commencement of a matter before the 
courts. Occasionally, however, the proscribed procedures of a 
statutory scheme fail to embrace the unanticipated and extraor- 
dinary proceeding such as that disclosed by the record before us. 
In similar situations, it has been long held that courts have the 
inherent power to assume jurisdiction and issue necessary 
process in order to fulfill their assigned mission of administering 
justice efficiently and promptly. We believe that this is one of 
those extraordinary proceedings and that our rules of procedure 
should not be construed so literally as to frustrate the adminis- 
tration of justice. 


In re Albemarle Mental Health Ctr., 42 N.C. App. 292, 296, 256 S.E.2d 
818, 821, disc. rev. denied, 298 N.C. 297, 259 S.E.2d 298 (1979). 


With respect to the inherent power of the superior court to issue 
an order in such circumstances, this Court has stated: “It is sufficient 
to note that situations occasionally arise where the prompt and effi- 
cient administration of justice requires that the superior court issue 
an order of the type sought here by the State.” In re Superior Court 
Order, 315 N.C. 378, 380, 338 S.E.2d 307, 309 (1986). We thus con- 
clude that in the instant case, pursuant to the petition filed by the 
State, the superior court had jurisdiction to hear and consider the 
merits of the State’s petition. 


[2] Before turning to the trial court’s determination and the merits of 
the State’s position, we consider the collateral issue of whether the 
attorney-client privilege survives the client’s death. 
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While this Court has never specifically addressed this issue, this 
Court has presumed that the attorney-client privilege extends after a 
client’s death by acknowledging the existence of the “testamentary 
exception” to the privilege. In re Wili of Kemp, 236 N.C. 680, 73 
S.E.2d 906 (1953). In recognizing the “testamentary exception,” this 
Court has stated: 


“I]t is generally considered that the rule of privilege does not 
apply in litigation, after the client’s death, between parties, all of 
whom claim under the client; and so, where the controversy is to 
determine who shall take by succession the property of a 
deceased person and both parties claim under him, neither can 
set up a claim of privilege against the other as regards the com- 
munications of deceased with his attorney.” 70 C.J., Witnesses, 
section 587. 


Kemp, 236 N.C. at 684, 73 S.E.2d at 910; see also 1 Kenneth S. Broun, 
Brandis and Broun on North Carolina Evidence § 129, at 129 (5th 
ed. 1998) (the testamentary exception to the attorney-client privilege 
applies “[w]hen, after the client’s death, there is litigation, such as a 
will contest, in which all parties claim under the client”). 


The United States Supreme Court has also recognized the testa- 
mentary exception and has assumed that, based upon this exception, 
the attorney-client privilege continues after a client’s death. Swidler 
& Berlin v. United States, 524 U.S. 399, 405, 141 L. Ed. 2d 379, 385 
(1998) (citing Glover v. Patten, 165 U.S. 394, 407-08, 41 L. Ed. 760, 768 
(1897)). The rationale for permitting disclosure under these circum- 
stances is that it furthers the client’s intent. Jd. 


Moreover, many jurisdictions have explicitly held that the attor- 
ney-client privilege survives the death of the client. See, e.g., State v. 
Macumber, 112 Ariz. 569, 544 P.2d 1084 (1976); Wesp v. Everson, 33 
P.3d 191 (Colo. 2001); Mayberry v. State, 670 N.E.2d 1262 (Ind. 1996); 
District Attorney for Norfolk Dist. v. Magraw, 417 Mass. 169, 628 
N.E.2d 24 (1994); McCaffrey v. Estate of Brennan, 533 S.W.2d 264 
(Mo. App. 1976); Taylor v. Sheldon, 172 Ohio St. 118, 173 N.E.2d 892 
(1961); Curato v. Brain, 715 A.2d 631 (R.I. 1998); South Carolina 
State Highway Dep’t v. Booker, 260 S.C. 245, 195 S.E.2d 615 (1973); 
see also 1 John W. Strong, McCormick on Evidence § 94, at 378 
(Kenneth S. Broun et al. eds., 5th ed. 1999) [hereinafter McCormick 
on Evidence]. Consistent with these authorities and In re Will of 
Kemp, we hold that the attorney-client privilege does survive the 
death of the client. 
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[3] Turning now to the State’s first contention, the State asserts that 
Mrs. Willard, as executrix of Mr. Willard’s estate, effectively waived 
“any attorney-client privilege that may have existed” by submitting an 
affidavit purporting to waive the privilege on Mr. Willard’s behalf. The 
State specifically argues that, as executrix of Mr. Willard’s estate, 
Mrs. Willard was empowered to waive the privilege pursuant to two 
sections of the North Carolina General Statutes, section 32-27 (pow- 
ers which may be incorporated by reference in a trust instrument) 
and section 28A-13-3 (powers of a personal representative or fidu- 
ciary). N.C.G.S. §§ 32-27, 28A-13-3 (2001). The trial court held that the 
estate of Mr. Willard waived the attorney-client privilege based upon 
the fact that Mr. Willard did not specifically take actions to preclude 
his estate from waiving the privilege upon his death. 


Mr. Willard died leaving behind a will which named Mrs. Willard 
as executrix of his estate. Article VII of Mr. Willard’s will sets forth 
the powers granted to the executor. Among those powers are (1) the 
power to “deal with any property” in the estate, including the power 
to make tax elections; and (2) all of the powers contained in N.C.G:S. 
§ 32-27. Whether N.C.G.S. §§ 32-27 and 28A-138-3 apply to the instant 
case is a matter of statutory construction. 


The primary goal of statutory construction is to “ensure that the 
purpose of the legislature is accomplished.” Woodson v. Rowland, 
329 N.C. 330, 338, 407 S.E.2d 222, 227 (1991); see also State ex rel. 
Hunt v. North Carolina Reinsurance Facil., 302 N.C. 274, 288, 275 
S.E.2d 399, 405 (1981). “ ‘[W]here the language of a statute is clear 
and unambiguous, there is no room for judicial construction and the 
courts must give it its plain and definite meaning, and are without 
power to interpolate, or superimpose, provisions and limitations not 
contained therein.’ State v. Camp, 286 N.C. 148, 152, 209 $.E.2d 754, 
756 (1974) (quoting 7 Strong’s North Carolina Index 2d Statutes § 5 
(1968)).” Hlasnick v. Federated Mut. Ins. Co., 353 N.C. 240, 244, 539 
S.E.2d 274, 277 (2000); see also Burgess v. Your House of Raleigh, 
Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136 (1990). 


Section 32-27(23) of the North Carolina General Statutes, titled 
“Litigate, Compromise or Abandon,” empowers the executor “[t]o 
compromise, adjust, arbitrate, sue on or defend, abandon, or oth- 
erwise deal with and settle claims in favor of or against the estate.” 
N.C.G.S. § 32-27(23) (emphasis added). The State argues that the 
authority to “defend” implies the authority to gain knowledge of the 
decedent’s recent confidential communications to his attorney when 
pertinent to the defense of the estate. 
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In the instant case, no claim has been inferred, threatened or 
made by or against Mr. Willard’s estate. As a result, we do not inter- 
pret Mrs. Willard’s actions as those taken to “defend” Mr. Willard’s 
estate. This case comes before us as a “Petition in the Nature of a 
Special Proceeding,” instituted by the State in an effort to gain 
alleged attorney-client privileged information held by respondent. 
Because there is no claim by or against Mr. Willard’s estate, there 
is no basis for any defense of the estate, and we hold that N.C.G.S. 
§ 32-27(23) is inapplicable. 


[4] In addition to subsection (23), there are thirty-three additional 
powers enumerated in N.C.G.S. § 32-27 which were granted to Mrs. 
Willard pursuant to Mr. Willard’s will. The clear wording of these pro- 
visions reveal that they are in no way applicable, and we thus find 
that none of these remaining powers grant an executrix the power to 
waive the decedent’s attorney-client privilege. “Under the doctrine of 
expressio unius est exclusio alterius, when a statute lists the situa- 
tions to which it applies, it implies the exclusion of situations not 
contained in the list.”! Evans v. Diaz, 333 N.C. 774, 779-80, 430 S.E.2d 
244, 247 (1993); see also Campbell v. First Baptist Church, 298 N.C. 
476, 482, 259 S.E.2d 558, 563 (1979). We find no basis under any con- 
cept of statutory construction to support the State’s position on this 
point and thus hold that N.C.G.S. § 32-27 does not empower an execu- 
tor or executrix to waive a decedent's attorney-client privilege. 


[5] The State further asserts that Mrs. Willard had the power to waive 
the attorney-client privilege pursuant to the power granted to the per- 
sonal representative of a decedent’s estate in N.C.G.S. § 28A-13-3(a). 
Specifically, the State argues that because N.C.G.S. § 28A-13-3(a)(15) 
confers upon the executor the power to handle litigation on behalf of 
the estate, the executor also possesses, by necessary implication, the 


1. We find it noteworthy that whereas many jurisdictions have enacted provi- 
sions empowering a personal representative to claim and exercise (and by necessary 
inference also waive) the decedent’s attorney-client privilege, the North Carolina 
General Assembly has enacted no such provision. See Alaska R. Evid. 503(c) (2002); 
Ark. Code Ann. § 16-41-101, Rule 502(c) (2002); Cal. Evid. Code § 953(c) (Deering 
2003); Del. R. Evid. 502(c) (2002); Fla. Stat. Ann. § 90.502(3)(c) (2002); Haw. Rev. 
Stat. Ann. § 503(c) (Michie 2002); Idaho R. Evid. 502(c) (2002); Kan. Stat. Ann. 
§ 60-426(b)(3) (iii) (2001); Ky. R. Evid. 503(c) (2002); Me. R. Evid. 502(c) (2002); Neb. 
Rev. Stat. § 27-503(3) (2002); Nev. Rev. Stat. 49.105(1) (2002); N.H. R. Evid. 502(c) 
(2002); N.J. Stat. Ann. § 2A:84A-20(1) (2002); N.M. R. Evid. 11-503(C) (2002); N.D. 
R. Evid. 502(c) (2002); Okla. Stat. tit. 12, § 2502(C) (2003); Or. Rev. Stat. § 40.225, 
R. 503(8) (2001); S.D. Codified Laws § 19-13-4 (Michie 2002); Tex. R. Evid. 503(c) 
(2002); Utah R. Evid. 504(c) (Michie 2002); Vt. R. Evid. 502(c) (2002); Wis. Stat. Ann. 
§ 905.03(3) (2002). 
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power to waive confidentiality when the information to be gained 
may be critical to litigation involving the estate. 


Section 28A-13-3 of the North Carolina General Statutes contains 
the “[p]owers of a personal representative or fiduciary.” This section . 
empowers a personal representative 


to perform in a reasonable and prudent manner every act which 
a reasonable and prudent man would perform incident to the col- 
lection, preservation, liquidation or distribution of a dece- 
dent's estate so as to accomplish the desired result of settling 
and distributing the decedent’s estate in a safe, orderly, accurate 
and expeditious manner as provided by law, including but not 
limited to the powers [set out in this subsection]. 


N.C.G.S. § 28A-13-3(a) (emphasis added). Among the thirty-three 
specific powers N.C.G.S. § 28A-13-3 grants an executor or executrix, 
subsection (a)(15) confers the power “[t]o compromise, adjust, arbi- 
trate, sue on or defend, abandon, or otherwise deal with and settle 
claims in favor of or against the estate.” N.C.G.S. § 28A-13-3(a)(15). 
The State contends that this provision empowers Mrs. Willard, as 
executrix, to waive the attorney-client privilege on behalf of Mr. 
Willard. 


In this regard, Mrs. Willard, acting as executrix of Mr. Willard’s 
estate, reopened the estate “to handle legal matters” two days before 
the State filed its petition. At that time, the estate had been closed; it 
contained no assets; and as far as the record shows, there were no 
claims pending for or against the estate. Therefore, Mr. Willard’s 
estate was not at risk of incurring civil liability. Because there were 
no assets in the estate, there was nothing for the executrix to collect, 
preserve, liquidate, or distribute. See N.C.G.S. § 28A-13-3(a). 


The State nevertheless argues that Mrs. Willard filed her affidavit 
in an effort to protect the estate from civil liability arising from pos- 
sible actions by the Miller family and that her action therefore fell 
within the purview of N.C.G.S. § 28A-13-3(a). Specifically, the State 
contends that because the Miller family released the estate from lia- 
bility, “[i]t defies logic that the Millers acted unilaterally and without 
consideration. The most compelling logic is that the Millers’ release 
was an agreed upon response to the waiver by Mrs. Willard.” The 
State thus contends that the only way the estate of Mr. Willard could 
protect itself from the possibility of a civil lawsuit by the Miller fam- 
ily was to reopen the estate and execute an affidavit purporting to 
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waive the privilege as a condition precedent to the Millers’ release 
of liability. 


While enticing, we do not find this argument persuasive in light 
of the facts established in the record as a whole. We find it more plau- 
sible that the estate was not reopened in consideration of the Millers’ 
release of civil liability since Mrs. Willard’s affidavit was executed 
one week before the release was obtained. In addition, the actual doc- 
ument which purports to release Mr. Willard’s estate from liability 
specifically states that such release was made “in consideration for 
the sum of one dollar.” Nowhere in the document does it mention the 
affidavit executed by Mrs. Willard. As previously discussed, we find it 
relevant that Mr. Willard’s estate had no assets at the time Mrs. 
Willard reopened it and executed her affidavit. 


Accordingly, we find that the State’s attempts to establish that the 
filing of Mrs. Willard’s affidavit was for the benefit of Mr. Willard’s 
estate are not persuasive. To the contrary, the record more strongly 
suggests that Mr. Willard’s estate was reopened in order to enable 
Mrs. Willard to submit an affidavit to further the ongoing criminal 
investigation, and that Mrs. Willard’s decision to waive the attorney- 
client privilege was not for a purpose related to the preservation of 
Mr. Willard’s estate. Further, by again applying the doctrine of expres- 
sio unius est exclusio alierius, we hold that N.C.G.S. § 28A-13-3(a) 
is inapplicable to the instant case. We therefore conclude that 
because Mr. Willard’s will did not expressly grant the executrix the 
power to waive his attorney-client privilege, or any powers similar 
thereto, Mrs. Willard does not have the power to waive Mr. Willard’s 
attorney-client privilege. 


[6] In its second basic contention, the State asserts that the trial 
court properly accepted the premise of a balancing test. The State 
argues that the information sought from respondent is not available 
from any other source, that the relief granted the State is narrow in 
that an in camera review by the trial court must occur before the 
State has access to any of the information, and that disclosure under 
such circumstances and procedure will cause no substantial harm to 
the attorney-client privilege and all that such privilege embodies. 


After weighing the State’s arguments for the public’s interest in 
justice in the instant case against respondent's arguments for the 
public’s interest in protecting the privilege, and before conducting an 
in camera review, the trial court concluded: 
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[T]he State’s and the public’s interest in determining the identity 
of the person or persons responsible for the death of Eric Miller 
outweigh the public interest in protecting . .. the attorney- 
client privilege. 


The public’s interest in protecting the attorney-client privilege is 
no trivial consideration, as this protection for confidential communi- 
cations is one of the oldest and most revered in law. The privilege has 
its foundation in the common law and can be traced back to the six- 
teenth century. Lloyd B. Snyder, Is Attorney-Client Confidentiality 
Necessary?, XV Geo. J. Legal Ethics 477, at 480 (Spring 2002); 8 John 
H. Wigmore, Evidence § 2290, at 542 (John T. McNaughton ed. 1961) 
(citing Berd v. Lovelace, 21 Eng. Rep. 33 (1577)). The attorney-client 
privilege is well-grounded in the jurisprudence of this State. State v. 
McIntosh, 336 N.C. 517, 523, 444 S.E.2d 488, 441 (1994); State v. Tate, 
294 N.C. 189, 192, 239 S.E.2d 821, 824 (1978); Carey v. Carey, 108 N.C. 
267, 270, 12 S.E. 1038, 1038 (1891). “[W]hen the relationship of attor- 
ney and client exists, all confidential communications made by the 
client to his attorney on the faith of such relationship are privileged 
and may not be disclosed.” McIntosh, 336 N.C. at 523, 444 S.E.2d at 
44] (citing State v. Ballard, 333 N.C. 515, 428 S.E.2d 178, cert. denied, 
510 U.S. 984, 126 L. Ed. 2d 488 (1993)); see also State v. Murvin, 304 
N.C. 523, 531, 284 S.E.2d 289, 294 (1981); State v. Van Landingham, 
283 N.C. 589, 601, 197 S.E.2d 539, 547 (1973); Guy v. Avery Cty. Bank, 
206 N.C. 322, 322, 173 S.E. 600, 601 (1934); Hughes v. Boone, 102 N.C. 
137, 159, 9 S.E. 286, 292 (1889). 


There are exceptions to this general rule of application to all 
communications between a client and his attorney; however, the 
facts of this case do not fall under any one of the well-established 
exceptions. See, e.g., McIntosh, 336 N.C. at 524, 444 S.E.2d at 442 
(where uncontroverted evidence showed the defendant consulted 
with his attorney solely to facilitate his surrender, such communi- 
cation relating to the surrender was not privileged); State v. Taylor, 
327 N.C. 147, 152, 393 S.E.2d 801, 805 (1990) (when a client alleges 
ineffective assistance of counsel, the client waives the attorney- 
client privilege as to the matters relevant to the allegation); State v. 
Brown, 327 N.C. 1, 21, 394 S.E.2d 434, 446 (1990) (communications 
are not privileged when made in the presence of a third person not 
acting as an agent of either party); In re Will of Kemp, 236 N.C. at 
684, 73 S.E.2d at 909-10 (the privilege is not applicable when an at- 
torney testifies regarding the testator’s intent to settle a dispute over 
an estate). 
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The rationale for having the attorney-client privilege is based 
upon the belief that only “full and frank” communications between 
attorney and client allow the attorney to provide the best counsel to 
his client. Upjohn Co. v. United States, 449 U.S. 383, 389, 66 L. Ed. 2d 
584, 591 (1981); see also McIntosh, 336 N.C. at 523, 444 S.E.2d at 442. 
The privilege “ ‘rests on the theory that encouraging clients to make 
the fullest disclosure to their attorneys enables the latter to act more 
effectively, justly and expeditiously—benefits out-weighing the risks 
of truth-finding posed by barring full disclosure in court.’” Ballard, 
333 N.C. at 522, 428 8.E.2d at 182 (quoting United States ex rel. 
Edney v. Smith, 425 F Supp. 1088, 1046 (E.D.N.Y. 1976), aff’d 
without opinion, 556 F.2d 556 (2d Cir.), cert. denied, 431 U.S. 958, 53 
L. Ed. 2d 276 (1977)). 


In considering whether an attorney can be compelled to disclose 
confidential attorney-client communications, it is noteworthy that 
unlike other profession-related, privileged communications, the 
attorney-client privilege has not been statutorily codified. In article 7 
of chapter 8 of our General Statutes, relating to competency of wit- 
nesses, the General Assembly has specifically addressed a method for 
disclosure of privileged communications. In N.C.G.S. § 8-53, the 
Genera] Assembly has established the privilege for confidential com- 
munications between physician and patient, providing that confiden- 
tial information obtained in such a relationship shall be furnished 
only on the authorization of the patient or, if deceased, the executor, 
administrator or next of kin of the patient. This statute further pro- 
_ vides that “[a]ny resident or presiding judge in the district, either at 
the trial or prior thereto, or the Industrial Commission pursuant to 
law may, subject to (N.C.G.S. §] 8-53.6, compel disclosure if in his 
opinion disclosure is necessary to a proper administration of jus- 
tice.” N.C.G.S. § 8-53 (2001). Our General Assembly has also provided 
this same disclosure procedure and basis in its creation of the privi- 
lege for communications between psychologist and patient (N.C.G.S. 
§ 8-53.3 (2001)), in the school counselor privilege (N.C.G.S. § 8-53.4 
(2001)), in the marital and family therapy privilege (N.C.G.S. § 8-53.5 
(1999)), in the social worker privilege (N.C.G.S. § 8-53.7 (1999)), in 
the professional counselor privilege (N.C.G.S. § 8-53.8 (2001)), and in 
the optometrist-patient privilege (N.C.G.S. § 8-53.9 (2001)). 


With respect to statutorily established privileges, we also find it 
notable that with other types of privileged communications, such as 
the clergyman privilege, the General Assembly has made these in 
essence absolute by not including any provision for a judge to “com- 
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pel disclosure if in his opinion disclosure is necessary to a proper 
administration of justice.” N.C.G.S. § 8-53. See N.C.G.S. § 8-53.2 
(2001) (mo disclosure of information between clergymen and com- 
municants); N.C.G.S. § 8-53.6 (2001) (no disclosure of information 
obtained by a therapist doing marital counseling in alimony or 
divorce actions). Significantly, our General Assembly has not seen fit 
to enact such statutory provisions for the attorney-client privilege, 
and we must look solely to the common law for its proper applica- 
tion. N.C.G.S. § 4-1 (2001). 


With regard to case law, the State asserts that the rationale in 
Cohen v. Jenkintown Cab Co., 238 Pa. Super. 456, 357 A.2d 689 
(1976), supports the application of a balancing test in the case sub 
judice. In Cohen, the court concluded that the “interests of justice” 
required disclosure of a deceased client’s communications with his 
attorney. Jd. at 461-64, 357 A.2d at 692-93. The court balanced the 
necessity of revealing the confidential communications against the 
possibility of harm to the client’s estate, reputation, or rights and 
interests. Jd. at 464, 357 A.2d at 693. The rationale supporting the 
decision in Cohen was that the attorney-client privilege exists to aid 
in the “administration of justice,” and when this goal is frustrated by 
its application, the trial court can compel disclosure. Jd. at 464, 357 
A.2d at 693-94. 


In response to the State’s argument, respondent asserts that the 
United States Supreme Court’s decision in Swidler, 524 U.S. 399, 141 
L. Ed. 2d 379, is virtually indistinguishable from the instant case. The 
Court in Swidler explicitly rejected the balancing test as applied to 
the attorney-client privilege in Cohen. Id. at 409, 141 L. Ed. 2d at 388. 
In Swidler, Vincent W. Foster, Jr. was the Deputy White House 
Counsel when the Office of Independent Counsel investigated 
whether various crimes were committed during the 1993 dismissal of 
several employees from the White House Travel Office. Jd. at 401, 141 
L. Ed. 2d at 383. In July 1993, Foster met with an attorney at the firm 
of Swidler & Berlin for legal representation in regard to possible 
investigations which might be conducted into the employee firings. 
Id. Nine days after Foster met with his attorney, he committed sui- 
cide. Jd. at 402, 141 L. Ed. 2d at 383. 


In 1995, a federal grand jury issued subpoenas in order to obtain 
the handwritten notes made by Foster's attorney during the July 1993 
meeting. Jd. The federal district court reviewed the handwritten 
notes in camera and concluded that they were protected from dis- 
closure by the attorney-client privilege and the work-product privi- 
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lege. Id. The Court of Appeals for the District of Columbia Cir- 
cuit reversed, concluding that an exception to the attorney-client 
privilege applied. In re Sealed Case, 124 F.3d 230 (D.C. Cir. 1997), 
rev'd sub nom. Swidler & Berlin v. United States, 524 U.S. 399, 141 
L. Ed. 2d 379. The Court of Appeals applied a balancing test and 
“determined that the uncertainty introduced by its balancing test was 
insignificant in light of existing exceptions to the privilege.” Swidler, 
524 U.S. at 402-03, 141 L. Ed. 2d at 384. The United States Supreme 
Court reversed the Court of Appeals, refusing to permit disclosure of 
the confidential communications between Foster and his attorney. 
Swidler, 524 U.S. 399, 141 L. Ed. 2d 379. 


The United States Supreme Court reasoned that when a client 
communicates with his attorney, he may not then be aware of the 
possibility that his statements might later become part of a civil 
or criminal matter. Id. at 409, 141 L. Ed. 2d at 387. The Court also 
recognized the dangers associated with invoking exceptions to the 
attorney-client privilege: 


Knowing that communications will remain confidential even after 
death encourages the client to communicate fully and frankly 
with counsel. While the fear of disclosure, and the consequent 
withholding of information from counsel, may be reduced if dis- 
closure is limited to posthumous disclosure in a criminal context, 
it seems unreasonable to assume that it vanishes altogether. 
Clients may be concerned about reputation, civil liability, or pos- 
sible harm to friends or family. Posthumous disclosure of such 
communications may be as feared as disclosure during the 
client’s lifetime. 


Id. at 407, 141 L. Ed. 2d at 386. Moreover, the Court expressly rejected 
the application of a balancing test to the attorney-client privilege 
when the client has died and the privileged information at issue is 
pursued to further a criminal investigation: 


Balancing ex post the importance of the information against 
client interests, even limited to criminal cases, introduces sub- 
stantial uncertainty into the privilege’s application. 


Swidler, 524 U.S. at 409, 141 L. Ed. 2d at 387-88. 


In addition, the Supreme Judicial Court of Massachusetts has 
also decided this issue, and it too rejected the holding in Cohen. In re 
John Doe Grand Jury Investigation, 408 Mass. 480, 485, 562 N.E.2d 
69, 71-72 (1990). In John Doe, a grand jury was investigating the 
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involvement of Charles Stuart in two deaths. Jd. at 481, 562 N.E.2d at 
69. The day before his own death, Charles Stuart spent two hours in 
conference with his attorney. Jd. After his death, the State sought dis- 
closure of the communications which transpired during the confer- 
ence. Id. 


In John Doe, the court emphasized that an “extraordinarily high 
value must be placed on the right of every citizen to obtain the 
thoughtful advice of a fully informed attorney concerning legal mat- 
ters.” Id. at 485, 562 N.E.2d at 71. The court concluded that a rule 
allowing for disclosure of attorney-client communications, even 
after the death of the client, would deter the client from being can- 
did with his attorney. Jd. As a result, the ability of the attorney, as an 
advisor, could be impaired. Jd. The court concluded that the potential 
for ineffective assistance was in direct opposition to the traditional 
right to counsel and a beneficial attorney-client relationship. Jd. 
The court in John Doe strictly upheld the sanctity of the attorney- 
client privilege. 


In the instant case, as in Swidler, the client sought legal advice 
from an attorney just days before he committed suicide. The facts as 
reflected in the record support the assumption that Mr. Willard was 
well aware of the criminal investigation and discussed the circum- 
stances surrounding the death of Dr. Miller with respondent and with 
Mrs. Willard. It is apparent that Mr. Willard attempted to keep the 
information he communicated to respondent private. Unlike his co- 
workers, Mr. Willard refused to speak with law enforcement officials 
regarding the death of Dr. Miller, and most notably, he chose to com- 
mit suicide before he was questioned or otherwise pressured to 
reveal whether he was involved in the death of Dr. Miller. 


In assessing the adoption of a balancing test, as proposed by the 
State, we are cognizant of both the principal justification for such 
tests and the concerns for its application. Balancing tests provide 
trial courts with the flexibility to respond to unique circumstances 
and unanticipated situations. Bright-line rules, on the other hand, 
limit future judicial discretion and provide trial courts, and litigants, 
with predictability and consistency. See James G. Wilson, Surveying 
the Forms of Doctrine on the Bright Line-Balancing Test 
Continuum, 27 Ariz. St. L.J. 773, 777 (1995). A strict balancing test 
involving the attorney-client privilege, in the context of the present 
case after the client’s death, subjects the client’s reasonable expecta- 
tion of nondisclosure to a process without parameters or standards, 
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with an end result no more predictable in any case than a public 
opinion poll, the weather over time, or any athletic contest. Such a 
test, regardless of how well intentioned and conducted it may be, or 
how exigent the circumstances, would likely have, in the immediate 
future and over time, a corrosive effect on the privilege’s traditionally 
stable application and the corresponding expectations of clients. 
Moreover, the proposed factors to be “balanced” are not capable of 
precise discernment or application in this case, or any case, and seem 
to add little to an assessment of whether the privilege should be 
waived. See Raritan River Steel Co. v. Cherry, Bekaert & Holland, 
322 N.C. 200, 214, 367 S.E.2d 609, 617 (1988) (rejecting the use of a 
balancing test). 


The practical consequences of a balancing test include the diffi- 
culty of demonstrating equality of treatment, the decline of judicial 
predictability, and the facilitation of judicia] arbitrariness. See 
Antonin Scalia, Essay: The Rule of Law as a Law of Rules, 56 U. Chi. 
L. Rev. 1175, 1182 (1989). These concerns are further well expressed 
as follows: “Simply stated, the balancing test (1) does not ensure, 
even in theory, that like cases will be treated alike, and (2) so mud- 
dies the areas of the law it comes to dominate that those governed by 
it are left without clear guidance about what behavior is permitted 
and what is not.” Patrick M. McFadden, The Balancing Test, 29 B.C. 
L. Rev. 585, 642 (1988). In light of these considerations, it appears that 
the application of a balancing test exception, even under such condi- 
tions as proposed by the State in the instant case, would invite pro- 
cedures and applications so lacking in standards, direction and scope 
that the privilege in practice would be lost to the exception. 


The attorney-client privilege is unique among all privileged com- 
munications. In practice, communications between attorney and 
client can encompass all subjects which may be discussed in any 
other privileged relationship and indeed all subjects within the 
human experience. As such, it is the privilege most beneficial to the 
public, both in facilitating competent legal advice and ultimately in 
furthering the ends of justice. We therefore conclude that the balanc- 
ing test as proposed by the State is not appropriate and should not be 
applied under the circumstances of the instant case. 


[7] The next step in our inquiry is to further examine the evidence or 
facts revealed in the record and determine whether any other reason 
or basis for exception to the privilege exists which would warrant 
disclosure of the information respondent possesses. 
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We recognize first in this regard that the primary goal of our 
adversarial system of justice is to ascertain the truth in any legal pro- 
ceeding. This proposition has been well stated as follows: 


The pertinent general principle, responding to the deepest needs 
of society, is that society is entitled to every man’s evidence. As 
the underlying aim of judicial inquiry is ascertainable truth, 
everything rationally related to ascertaining the truth is pre- 
sumptively admissible. Limitations are properly placed upon the 
operation of this general principle only to the very limited extent 
that permitting a refusal to testify or excluding relevant evidence 
has a public good transcending the normally predominant princi- 
ple of utilizing all rational means for ascertaining truth. 


Elkins v. United States, 364 U.S. 206, 234, 4 L. Ed. 2d 1669, 1695 
(1960) (Frankfurter, J., dissenting). “As has been said, the chief 
function of our judicial machinery is to ascertain the truth.” Estes v. 
Texas, 381 U.S. 5382, 544, 14 L. Ed. 2d 548, 551 (1965). “The object of 
the law is to ascertain the truth, and to base its judgments and 
decrees thereon.” Jones v. Bobbitt, 90 N.C. 391, 394 (1884). “The 
law seeks to ascertain the truth and, upon it alone, to adjudge the 
rights of the parties.” Starr v. Southern Cotton Oil, 165 N.C. 587, 590, 
81 S.E. 776, 777 (1914). More recently, this Court has stated: 


At trial the major concern is the “search for truth” as it is revealed 
through the presentation and development of all relevant facts. 
To insure that truth is ascertained and justice served, the judi- 
ciary must have the power to compel the disclosure of relevant 
facts, not otherwise privileged, within the framework of the rules 
of evidence. 


State v. Hardy, 293 N.C. 105, 125, 235 S.E.2d 828, 840 (1977). 


While the attorney-client privilege is an essential component in 
our system of justice, many ethical and moral dilemmas exist as a 
result of this limitation on finding the truth. For example, one critic 
of the privilege has opined: 


Confidentiality rules invite attorneys to withhold information 
that could prevent harm to third parties in the course of repre- 
senting their clients. The rules promote a culture of winning 
at any cost short of dishonesty while avoiding consideration of 
others. 
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Lloyd B. Snyder, Is Attorney-Client Confidentiality Necessary?, XV 
Geo. J. Legal Ethics 477, at 522. It is further well established that 
the attorney-client privilege is not absolute. When certain extraordi- 
nary circumstances are present, the need for disclosure of attorney- 
client communications will trump the confidential nature of the 
privilege. See United States v. Zolin, 491 U.S. 554, 105 L. Ed. 2d 469 
(1989) (crime-fraud exception to attorney-client privilege). With 
these principles in mind, we turn to the resolution of the primary 
issue presented in this case. 


[8] It is universally accepted and well founded in the law of this State 
that not all communications between an attorney and a client are 
privileged. E.g., State v. Murvin, 304 N.C. at 531, 284 S.E.2d at 294; 
State v. Tate, 294 N.C. at 192, 239 S.E.2d at 824; Dobias v. White, 240 
N.C. 680, 684-85, 83 S.E.2d 785, 788 (1954). This Court has recognized 
a five-part test to determine whether the attorney-client privilege 
applies to a particular communication: 


“(1) the relation of attorney and client existed at the time the 
communication was made, (2) the communication was made in 
confidence, (3) the communication relates to a matter about 
which the attorney is being professionally consulted, (4) the com- 
munication was made in the course of giving or seeking legal 
advice for a proper purpose although litigation need not be con- 
templated and (5) the client has not waived the privilege.” 


McIntosh, 386 N.C. at 523-24, 444 S.E.2d at 442 (quoting State v. 
Murvin, 304 N.C. at 531, 284 S.E.2d at 294). If any one of these five 
elements is not present in any portion of an attorney-client commu- 
nication, that portion of the communication is not privileged. For 
example, pursuant to the second prong of this test, if it appears that 
a communication was not regarded as confidential or that the com- 
munication was made for the purpose of being conveyed by the attor- 
ney to others, the communication is not privileged. McIntosh, 336 
N.C. at 524, 444 S.E.2d at 442 (citing Dobias v. White, 240 N.C. at 
684-85, 83 S.E.2d at 788). In addition, the fourth prong of this test 
makes it clear that the attorney-client privilege cannot serve as a 
shield for fraud or as a tool to aid in the commission of future crimi- 
nal activities; if a communication is not “ ‘made in the course of seek- 
ing or giving legal advice for a proper purpose,’ ” it is not protected. 
See State v. Jennings, 333 N.C. 579, 611, 430 S.E.2d 188, 204 (quot- 
ing 1 Henry Brandis, Jr., Brandis on North Carolina Evidence § 62, 
at 302 (3d ed. 1988)), cert. denied, 510 U.S. 1028, 126 L. Ed. 2d 
602 (1993). 
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In the usual instance, it is impossible to determine whether a par- 
ticular communication meets the elements of the test set forth in 
McIntosh, particularly the third and fourth prongs, without first 
knowing the substance of that communication. Thus, an 7n camera 
review of the content of an attorney-client communication may be 
necessary before a trial court is able to determine whether that com- 
munication is privileged: 


The burden is always on the party asserting the privilege to 
demonstrate each of its essential elements. This burden may not 
be met by “mere conclusory or ipse dixit assertions,” or by a 
“blanket refusal to testify.” Rather, sufficient evidence must be 
adduced, usually by means of an affidavit or affidavits, to estab- 
lish the privilege with respect to each disputed item. 


1 Scott N. Stone & Robert K. Taylor, Testimonial Privileges § 1.61, at 
1-161 (2d ed. 1994) (citations omitted); see also United States v. 
Jones, 696 F.2d 1069, 1072 (4th Cir. 1982) (“The burden is on the pro- 
ponent of the attorney-client privilege to demonstrate its applicabil- 
ity.”); Miles v. Martin, 147 N.C. App. 255, 259-60, 555 S.E.2d 361, 364 
(2001); Multimedia Publ’g of N.C., Inc. v. Henderson Cty., 1386 N.C. 
App. 567, 576, 525 S.E.2d 786, 792, disc. rev. denied, 351 N.C. 474, 5438 
S.E.2d 492 (2000). 


More than a century ago, this Court held that the responsibility of 
determining whether the attorney-client privilege apphes belongs to 
the trial court, not to the attorney asserting the privilege. Hughes v. 
Boone, 102 N.C. 187, 160, 9 S.E. 286, 292 (1889). Thus, a trial court is 
not required to rely solely on an attorney's assertion that a particular 
communication falls within the scope of the attorney-client privilege. 
In cases where the party seeking the information has, in good faith, 
come forward with a nonfrivolous assertion that the privilege does 
not apply, the trial court may conduct an in camera inquiry of the 
substance of the communication. See State v. Buckner, 351 N.C. 401, 
411-12, 527 S.E.2d 307, 314 (2000) (trial court must conduct in cam- 
era review when there is a dispute as to the scope of a defendant's 
waiver of the attorney-client privilege, such as would be the case 
when a defendant has asserted an ineffective assistance of counsel 
claim); State v. Taylor, 327 N.C. at 155, 393 S.E.2d at 807 (same); see 
also Willis v. Duke Power Co., 291 N.C. 19, 36, 229 S.E.2d 191, 201 
(1976) (trial court may require in camera inspection of documents to 
determine if they are work-product). 
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We note that the United States Supreme Court has also placed its 
imprimatur on the need for in camera inspections in circumstances 
where application of the privilege is contested. Zolin, 491 U.S. 554, 
105 L. Ed. 2d 469 (in camera review to determine whether the crime- 
fraud exception to attorney-client privilege applies); United States v. 
Nixon, 418 U.S. 683, 41 L. Ed. 2d 1039 (1974) (in camera review to 
determine whether communications are subject to the executive priv- 
ilege). The necessity for an 7n camera review of attorney-client com- 
munications in some cases is also endorsed by the Restatement of the 
Law Governing Lawyers: “In cases of doubt whether the privilege has 
been established, the presiding officer may examine the contested 
communication in camera.” Restatement (Third) of the Law 
Governing Lawyers § 86 cmt. f (2000). However, we note, as the 
Supreme Court did in Zolin, that the “disclosure of allegedly privi- 
leged materials to the [trial] court for purposes of determining the 
merits of a claim of privilege does not have the legal effect of termi- 
nating the privilege.” Zolin, 491 U.S. at 568, 105 L. Ed. 2d at 488. Thus, 
the material or communication asserted to be privileged retains its 
confidential nature notwithstanding an in camera review, at least 
through the review process. 


We therefore conclude that, in the instant case, the trial court’s 
decision to conduct an in camera review of the communications 
between respondent and Mr. Willard was procedurally correct. The 
trial court did not err in ordering respondent to provide the trial court 
with a sealed affidavit containing the communications which tran- 
spired between Mr. Willard and respondent, for the purpose of deter- 
mining whether the attorney-client privilege applies to any portion of 
the communication. Upon such review on remand, the trial court’s 
threshold inquiry is to determine whether the information communi- 
cated between respondent and Mr. Willard, or any portion thereof, is 
in fact privileged. 


[9] Turning now more specifically to the five-part McIntosh test, we 
note that the unique facts of the instant case, as reflected in the 
record, raise concerns, particularly regarding the application of the 
third and fourth prongs of the McIntosh test. As to the third prong, 
the communications must relate to a matter about which the attorney 
is being professionally consulted, and considering also the first prong 
of the test in this regard, it is clear that only those communications 
which are between the attorney and the client and which are part of 
the client’s actual purpose for the legal consultation are privileged. 
See Murvin, 304 N.C. at 531-32, 284 S.E.2d at 294-95. While commu- 
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nications made by a client to an attorney which pertain to the culpa- 
bility or interests of the client are privileged and ordinarily remain 
privileged after the client’s death, communications between an attor- 
ney and a client that relate to or concern the interests, rights, activi- 
ties, motives, liabilities, or plans of some third party, the disclosure of 
which would not tend to harm the client, do not logically fall within 
North Carolina’s definition of attorney-client privileged information. 
With regard to the fourth prong of the McIntosh test, the communi- 
cations must relate to communications between the attorney and the 
client for a proper purpose. While communications concerning the 
client’s own criminal culpability and his defense is certainly privi- 
leged, it is difficult to fathom how any communications relating to a 
third party’s criminal activity, concealment thereof or obstruction of 
justice could fall within such category, when disclosure thereof 
would not tend to harm the client. The concept of “proper purpose” 
relates not only to whether the communications involve the client’s 
future illegal activity, obstruction of justice or activity directly or 
indirectly aiding a third party in some illegal activity, but it also 
relates only to communications that would properly benefit the client 
as opposed to a third party. 


The author of one leading treatise on the law of evidence 
explained that the attorney-client privilege should be asserted only 
“by the person whose interest the particular rule of privilege is 
intended to safeguard.” McCormick on Evidence § 92, at 368. This 
interpretation of the privilege is consistent with the privilege’s un- 
derlying purpose: 


While once it was conceived that the privilege was set up to pro- 
tect the lawyer’s honor, we know that today it is agreed that the 
basic policy of the rule is that of encouraging clients to lay the 
facts fully before their counsel. They will be encouraged by a 
privilege which they themselves have the power to invoke. To 
extend any benefit or advantage to someone as attorney, or as 
party to a suit, or to people generally, will be to suppress rele- 
vant evidence without promoting the purpose of the privilege. 


Id. at 369 (emphasis added). “ ‘There is a privilege of secrecy as to 
what passes between attorney and client, but it is the privilege of the 
client and he may waive it if he chooses. ... [t is not the privilege of 
the court or any third party.” Schaibly v. Vinton, 338 Mich. 191, 
196, 61 N.W.2d 122, 124 (1953) (quoting Passmore v. Estate of 
Passmore, 50 Mich. 626, 627, 16 N.W. 170, 171 (1883)) (emphasis 
added). Although an attorney may assert the privilege when neces- 
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sary to protect the interests of the client, the privilege belongs solely 
to the client. “The law of privileged communications between attor- 
ney and client is that the privilege is that of the client. He alone is the 
one for whose protection the rule is enforced.” Ex parte Lipscomb, 
111 Tex. 409, 415, 239 S.W. 1101, 1103 (1922) (emphasis added); see 
also Russell v. Second Nat'l Bank of Paterson, 136 N.J.L. 270, 278, 55 
A.2d 211, 217 (1947). 


Our review of the North Carolina common law regarding the 
attorney-client privilege further supports our interpretation as to the 
extent of the third and fourth prongs of the McIntosh test and when 
they apply. In State v. Murvin, 304 N.C. 523, 284 S.E.2d 289, the 
defendant was suspected of breaking into a shipping company, steal- 
ing goods from its shop, and murdering the security guard. Jd. at 
524-25, 284 S.E.2d at 290-91. At the time these crimes occurred, Linda 
Sue Albertson was living with the defendant, and she acquired infor- 
mation implicating the defendant in the crimes. Jd. at 525, 284 S.E.2d 
at 291. Approximately four years after these crimes were committed, 
Ms. Albertson executed an affidavit in the presence of her attorney in 
which she made statements implicating the defendant in the crimes. 
Id. at 5380-31, 284 S.E.2d at 294. During the subsequent prosecution of 
the defendant, Ms. Albertson testified as to her knowledge of the 
defendant’s culpability. Id. at 525, 530, 284 S.E.2d at 291, 294. On 
cross-examination, defense counsel questioned Ms. Albertson regard- 
ing statements contained in the affidavit which was previously exe- 
cuted in the presence of her attorney. Jd. at 530, 284 S.E.2d at 294. 
The trial court sustained the State’s objection on the basis that the 
affidavit “came within the scope of the attorney-client privilege.” Jd. 
The defendant was convicted, and he appealed to this Court. Jd. at 
526, 284 S.E.2d at 291-92. 


In Murvin, this Court held that the attorney-client privilege did 
not apply to Ms. Albertson’s affidavit. Id. at 532, 284 S.E.2d at 294-95. 
This Court’s analysis included the following: 


The record discloses that Ms. Albertson was arrested on the 
evening of giving the affidavit to her attorney for receiving stolen 
goods. Ms. Albertson apparently was consulting with counsel 
with respect to that charge. When asked if the affidavit had any- 
thing to do with “what the law was trying to find you for,” Ms. 
Albertson responded negatively. 


Id. at 531-32, 284 S.E.2d at 295. Relying on the record, this Court 
determined that, at the time the affidavit was executed, Ms. Albertson 
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had “employed the attorney to represent her in a criminal matter 
unrelated to the present case.” Jd. at 530, 284 S.E.2d at 294. This 
Court then reasoned that “the communication did not relate to a mat- 
ter concerning which Ms. Albertson had employed her attorney or for 
which she was professionally consulting him.” Jd. at 531, 284 $.E.2d 
at 294. Therefore, this Court concluded that the subject matter of the 
affidavit was not attorney-client privileged information. Jd. at 532, 
284 S.E.2d at 295. We find it particularly noteworthy that the sub- 
stance of the affidavit tended to incriminate a third party and that 
there was no suggestion in Murvin that Ms. Albertson, the communi- 
cating client, was at risk of incurring any liability or harm as a result 
of the statements in the affidavit. 


Pursuant then to this analysis, we believe that communications 
between attorney and client regarding any criminal activity of a third 
party, which do not tend to harm the interests of the client, do not sat- 
isfy the third and fourth prongs of the McIntosh test, and such com- 
munications are therefore not privileged. Accordingly, we hold that 
when a trial court, after conducting an in camera review as 
described below, determines that some or all of the communications 
between a client and an attorney do not relate to a matter that 
affected the client at the time the statements were made, about which 
the attorney was professionally consulted within the parameters of 
the McIntosh test, such communications are not privileged and may 
be disclosed. 


With regard to the instant case, in determining whether Mr. 
Willard’s statements to respondent should be disclosed, the trial 
court should consider the circumstances surrounding Mr. Willard at 
the time he communicated with counsel. In applying the McIntosh 
factors, the trial court should be mindful that the statements were 
made by Mr. Willard when he presumably knew he was a suspect in a 
criminal investigation. In this context, it is conceivable that state- 
ments by Mr. Willard which implicated a third party may have also 
implicated him in a crime. If so, those statements, if then revealed, 
would have subjected him to criminal liability. Therefore, at the time 
Mr. Willard made the statements, anything he said relating his collab- 
orative involvement with a third party in the death of Dr. Miller was 
covered by the attorney-client privilege. 


In limiting the application of the privilege by holding that 
attorney-client communications which relate solely to a third party 
are not privileged, we note that this rationale would not apply in a 
situation where the person communicating with the attorney was 
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acting as an agent of some third-party principal when the communi- 
cation was made. See State v. Van Landingham, 283 N.C. at 602, 197 
S.E.2d at 547. In that instance, the information would remain privi- 
leged because the third-party principal would actually be the client 
who is communicating with the attorney through the agent. Be- 
cause the communication would relate to the third-party princi- 
pal’s interests, it would therefore be within the scope of matter about 
which the attorney was professionally consulted and thus would 
be privileged. 


[10] We further conclude that in considering, by in camera review, 
whether communications asserted to be privileged should be dis- 
closed, a trial court should additionally apply the maxim cessante 
ratione legis, cessat ipsa lex. When the underlying justification for 
the rule of law, or in this case the privilege, is not furthered by its 
continued application, the rule or privilege should cease to apply. “It 
is contrary to the spirit of the common law itself to apply a rule 
founded on a particular reason to a law when that reason utterly 
fails.” Patton v. United States, 281 U.S. 276, 306, 74 L. Ed. 854, 867 
(1930). The application of this maxim was further well stated by the 
United States Supreme Court as follows: 


If the reasons on which a law rests are overborne by opposing 
reasons, which in the progress of society gain a controlling force, 
the old law, though still good as an abstract principle, and good 
in its application to some circumstances, must cease to apply as 
a controlling principle to the new circumstances. 


Funk v. United States, 290 U.S. 371, 385, 78 L. Ed. 369, 377 (1933); see 
also Williams v. Chapman, 118 N.C. 943, 945, 24 S.E. 810, 811 (1896); 
Locke v. Alexander, 8 N.C. 412, 417 (1821). In this regard, and specif- 
ically with respect to the attorney-client privilege, the United States 
Supreme Court has stated that “ ‘since the privilege has the effect of 
withholding relevant information from the factfinder, it applies only 
where necessary to achieve its purpose.’ ” Zolin, 491 U.S. at 562, 105 
L. Ed. 2d at 484 (quoting Fisher v. United States, 425 U.S. 391, 403, 
48 L. Ed. 2d 39, 51 (1976)). Thus, we further consider at this point in 
our analysis whether nondisclosure in the present case furthers the 
purpose for which the privilege exists. 


When a client retains an attorney for legal advice in regard to an 
ongoing criminal investigation, the client’s desire to keep the com- 
munication confidential is premised upon three possible conse- 
quences in the event of disclosure: (1) that disclosure might subject 
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the client to criminal liability; (2) that disclosure might subject the 
client, or the client’s estate, to civil liability; and (8) that disclosure 
might harm the client’s loved ones or his reputation. See Swidler, 524 
U.S. at 407, 141 L. Ed. 2d at 386. Therefore, in determining whether 
the reasons for the privilege still exist after the client is deceased, the 
trial court should consider the Swidler factors. In the instant case, 
the trial court should consider whether these possible consequences 
would apply to, or would have any negative or harmful effect on, Mr. 
Willard’s rights and interests if the State was permitted to obtain the 
information communicated between Mr. Willard and respondent. In 
the event the trial court, upon in camera review, should conclude 
that any of these consequences still apply to any portion of the com- 
munications, they should remain undisclosed. If, on the other hand, 
the trial court should determine that the communications asserted to 
be privileged would have no negative impact on Mr. Willard’s inter- 
ests, the purpose for the privilege no longer exists. When application 
of the privilege will no longer safeguard the client’s interests, no rea- 
son exists in support of perpetual nondisclosure. 


{11] We acknowledge that, while some risk of withholding informa- 
tion might remain if an attorney were permitted, even under this very 
narrow premise, to disclose privileged information after a client has 
died, the instant case presents unique circumstances in which there 
may be little or no risk of harm to the client. It is indeed a rare case 
where the full application of the above rationale would apply; there- 
fore, trial courts should carefully analyze each individual factual sit- 
uation on a case-by-case basis when determining whether to permit 
disclosure of information asserted to be privileged. In this regard, we 
emphasize that in approving in camera review pursuant to the nar- 
row principles herein set forth, we are in no way sanctioning or sug- 
gesting any general application of special proceedings or grand jury 
investigations by prosecutors in the nature of fishing expeditions or 
otherwise which would tend to diminish in any way the great value to 
the public of the attorney-client privilege by its proper appnc7uen 
through the judicial process. 


In summary then, we hold that when a client is deceased, upon a 
nonfrivolous assertion that the privilege does not apply, with a 
proper, good-faith showing by the party seeking disclosure of com- 
munications, the trial court may conduct an in camera review of the 
substance of the communications. To the extent any portion of the 
communications between the attorney and the deceased client relate 
solely to a third party, such communications are not within the 
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purview of the attorney-client privilege. If the trial court finds that 
some or all of the communications are outside the scope of the attor- 
ney-client privilege, the trial court may compel the attorney to pro- 
vide the substance of the communications to the State for its use in 
the criminal investigation, consistent with the procedural formalities 
set forth below. To the extent the communications relate to a third 
party but also affect the client’s own rights or interests and thus 
remain privileged, such communications may be revealed only upon 
a clear and convincing showing that their disclosure does not expose 
the client’s estate to civil liability and that such disclosure would not 
likely result in additional harm to loved ones or reputation. We do not 
reach the issue of whether any such information so provided by any 
attorney would be admissible in any future criminal prosecution. In 
the event a subsequent criminal prosecution ensues, the trial court 
would apply the rules of evidence to this information in the event it 
is tendered in evidence and determine then whether it is admissible 
against a defendant. 


Upon in camera review, in the event the trial court concludes 
that any portion of the communications made between the client and 
the attorney is either not subject to the attorney-client privilege, or 
though privileged no longer serves the purpose of the privilege and 
may be disclosed, the attorney’s affidavit and the information con- 
tained therein must nevertheless remain sealed and preserved in 
the records of the trial court for appellate review in the event of 
an immediate appeal. The trial court’s determination of the applica- 
bility of the privilege or disclosure affects a substantial right and is 
therefore immediately appealable. Cf. Sharpe v. Worland, 351 N.C. 
159, 166, 522 S.E.2d 577, 581 (1999) (a ruling on an interlocutory 
discovery order affects a substantial right when the assertion of a 
statutory privilege directly relates to the matter to be disclosed un- 
der the order). “It is elementary that in camera inspection... is 
always a procedure calling for scrupulous protection against any 
release or publication of [privileged] material.” Nixon, 418 U.S. at 
714, 41 L. Ed. 2d at 1067. Consequently, the trial court should care- 
fully guard the contents of any materials it receives from the in cam- 
era review, even if it concludes that the information is not protected 
by the attorney-client privilege, so long as the party objecting to dis- 
closure gives notice of immediate appeal. 


In the instant case, in addition to his principal argument, 
respondent has also raised the issue of the confidential marital-com- 
munications privilege. Respondent contends that the trial court erred 
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when it considered Mrs. Willard’s affidavit as a factor in issuing its 7 
March 2002 order. Specifically, respondent asserts that, because the 
affidavit contains confidential information which was communicated 
between Mr. Willard and Mrs. Willard during their marriage, the mate- 
rial contained therein is privileged. In her affidavit, Mrs. Willard 
stated that, after his meeting with respondent, Mr. Willard told Mrs. 
Willard that respondent said he “could be charged with the attempted 
murder of Eric D. Miller.” 


In this regard, we note that in addition to the affidavit of Mrs. 
Willard, the State also submitted the affidavit of Lieutenant William 
C. Morgan, supervisor of the Major Crimes Task Force of the Raleigh 
Police Department, in which he states that, during his interviews with 
Mrs. Willard, he learned that Mr. Willard told Mrs. Willard that 
respondent said Mr. Willard could be charged with the attempted 
murder of Dr. Miller. The validity and admissibility of Lieutenant 
Morgan’s affidavit in this special proceeding is not presently con- 
tested or at issue. In light of Lieutenant Morgan's affidavit, any pos- 
sible error by the trial court in considering Mrs. Willard’s affidavit 
is harmless. 


In any event, we have resolved the principal issue in this appeal 
without consideration of Mrs. Willard’s affidavit. Accordingly, the 
arguments relating to the confidential marital communications privi- 
lege are moot and need not be addressed. See Campbell v. Pitt Cty. 
Mem Hosp., Inc., 321 N.C. 260, 266, 362 S.E.2d 273, 276 (1987); 
Bellefonte Underwriters Ins. Co. v. Alfa Aviation, Inc., 310 N.C. 471, 
473, 312 S.E.2d 426, 427-28 (1984); Superior Foods, Inc. v. Harris- 
Teeter Super Markets, Inc., 288 N.C. 213, 227, 217 S.E.2d 566, 576 
(1975). An issue is moot “when a determination is sought on a matter 
which, when rendered, cannot have any practical effect on the exist- 
ing controversy.” Roberts v. Madison Cty. Realtors Ass’n, 344 N.C. 
394, 399, 474 S.E.2d 783, 787 (1996). “ ‘[C]ourts will not entertain or 
proceed with a cause merely to determine abstract propositions of 
law.’” Id. (quoting In re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 
912 (1978), cert. denied, 442 U.S. 929, 61 L. Ed. 2d 297 (1979)); see 
also Benvenue Parent-Teacher Ass’n v. Nash Cty. Bd. of Educ., 275 
N.C. 675, 679, 170 S.E.2d 473, 476 (1969); Person v. Board of State 
Tax Comm’rs, 184.N.C. 499, 505, 115 S.E. 336, 341 (1922); Ginsberg v. 
Leach, 111 N.C. 15, 16, 15 S.E. 882, 883 (1892). We note that, if a sub- 
sequent action is commenced, it will be for the trial court to deter- 
mine whether any evidence, including the substance of Mrs. Willard’s 
affidavit, is admissible at trial. 
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Based upon the foregoing, the decision of the trial court is 


affirmed in part, reversed in part, and remanded for further proceed- 
ings consistent with this opinion. 


1. 


AFFIRMED IN PART, REVERSED IN PART, AND REMANDED. 


STATE OF NORTH CAROLINA v. SHAN CARTER 


No. 479A01 
(Filed 22 August 2003) 


Witnesses— cross-examination-—repetitive and confrontational 


The trial court did not err during a capital sentencing pro- 
ceeding by denying defendant the opportunity to further cross- 
examine and impeach the credibility of a State’s witness. The 
court limited cross-examination only after it became repetitive 
and confrontational. 


Sentencing— capital—prior inconsistent statement about 
another crime—extrinsic evidence excluded 


The trial court did not err in a capital sentencing hearing by 
refusing to admit a signed police report about another crime as 
extrinsic evidence of a witness’s prior inconsistent statement. 
The point in contention was a collateral matter only tenuously 
relevant, and the court exercised its discretion properly to pre- 
vent this sentencing proceeding from becoming a second trial for 
the prior crime. 


. Constitutional Law— double jeopardy—current murder 


introduced at sentencing for prior murder—life sentence 
not acquittal - 


A sentence of life imprisonment for a prior murder did not 
amount to an “acquittal” for this murder even though evidence of 
this murder was introduced at the capital sentencing hearing to 
support the course of conduct aggravating circumstance. Neither 
defendant’s guilt nor the appropriate sentence in the present case 
were fully litigated in the prior trial, and defendant was convicted 
and sentenced in this case for offenses quite distinct from the 
offenses in the prior trial. 
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Sentencing—- capital—prior life sentence excluded 


There was no prejudicial error in a capital sentencing pro- 
ceeding in the court’s granting of the State’s motion in limine to 
exclude defendant’s life sentence in another case where the clerk 
of court testified about the earlier sentence without objection. 
Moreover, the sentence imposed for the prior murder was irrele- 
vant to the sentencing recommendation in this case. 


. Criminal Law— self-defense—instructions 


The trial court did not err in a first-degree murder prosecu- 
tion by instructing the jury that defendant’s conduct could be 
excused if it appeared necessary to the defendant and he believed 
it to be necessary that he kill the victim to save himself from 
death or great bodily harm. Although defendant argued that this 
instruction deprived defendant of self-defense even if the jury 
found that the victim suffered injuries greater than defendant had 
intended, an instruction identical in all relevant respects was 
approved in State v. Richardson, 341 N.C. 585. 


. Homicide— first-degree murder—short-form indictment— 


constitutional 


A short-form first-degree murder indictment, which did not 
allege aggravating circumstances, was not unconstitutional. The 
structure and nature of the North Carolina capital punishment 
system provided defendant with reasonable and constitutionally 
sufficient notice of the aggravating circumstances that might be 
established by the State during defendant’s capital sentencing 
proceeding. The indictment sufficiently alleged the elements of 
first-degree murder. 


. Sentencing— capital—death penalty—not arbitrary 


The evidence fully supported the aggravating circumstances 
found by the jury in a capital sentencing proceeding, and there 
was no indication that the death sentences were imposed un- 
der the influence of passion, prejudice, or any other arbitrary 
consideration. 


. Sentencing— capital—death penalty—proportionate 


A death sentence was proportionate where defendant was 
convicted of first-degree murder based on premeditation and 
deliberation, defendant was found guilty of two counts of mur- 
der, defendant had been convicted of a prior violent felony, the 
jury found the course of conduct aggravating circumstance, and 
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the jury expressly refused to find the statutory mitigating cir- 
cumstances of mental or emotional disturbance or age. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 
ments imposing sentences of death entered by Judge Charles H. 
Henry on 19 March 2001 in Superior Court, New Hanover County, 
upon jury verdicts finding defendant guilty of two counts of first- 
degree murder. On 22 July 2002, the Supreme Court allowed de- 
fendant’s motion to bypass the Court of Appeals as to his appeal of 
additional judgments. Heard in the Supreme Court 11 March 2003. 


Roy Cooper, Attorney General, by Joan M. Cunningham, 
Assistant Attorney General, for the State. 


Edwin L. West, III, for defendant-appellant. 


MARTIN, Justice. 


On 24 February 1997, Shan Carter (defendant) was indicted for 
the first-degree murders of Tyrone Baker and Demetrius Greene. He 
was also subsequently indicted for discharging a firearm into occu- 
pied property, in violation of N.C.G.S. § 14-34.1, and possession of a 
firearm by a convicted felon, in violation of N.C.G.S. § 14-415.1. 
Defendant was tried capitally at the 5 February 2001 session of 
Superior Court, New Hanover County. The jury found defendant 
guilty on all counts. Defendant's conviction of the first-degree murder 
of Baker was based on a theory of premeditation and deliberation. 
Defendant’s conviction of the first-degree murder of Greene was 
based on a theory of premeditation and deliberation under the doc- 
trine of transferred intent, and was also based on the felony murder 
rule with Baker’s murder serving as the underlying felony. Following 
a capital sentencing proceeding, the jury recommended a sentence of 
death for each murder. The trial court entered judgment accordingly. 
The trial court also entered consecutive sentences of forty-six to 
sixty-five months for discharge of a firearm into an occupied vehicle 
and twenty to twenty-four months for possession of a firearm by a 
convicted felon. Defendant gave notice of appeal pursuant to 
N.C.G.S. § 7A-27(a). 


The evidence admitted at the guilt-innocence proceeding tended 
to show the following: Defendant has been convicted several times of 
illegal drug possession and sale. In late 1996, defendant was involved 
in a number of break-ins and burglaries in Wilmington, North 
Carolina, including one at the home of Keith Lamont Richardson and 
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one at the home of a victim in the instant case, Tyrone Baker. 
Defendant, K’Wada Temony, and Damont White were all involved in 
the burglary of Baker’s home, which resulted in the theft of approxi- 
mately $35,000 in cash. At one point, defendant referred to this 
$35,000 as “death money.” No evidence was admitted as to what, if 
anything, defendant may have stolen from Richardson. Richardson 
and Baker each eventually confronted defendant and his co- 
horts. One of these confrontations led to the convictions in the 
instant case. 


Sometime near the end of November 1996, Baker kidnapped 
White and took him to Baker’s apartment. Baker assaulted and 
threatened White in an attempt to discover the location of the miss- 
ing $35,000. Baker then released White, who discussed the incident 
with Temony and defendant and alerted them that Baker was search- 
ing for those who had taken his money. In early February 1997, 
Richardson learned that defendant was the person who had broken 
into his home. Richardson subsequently saw defendant on the street 
and angrily confronted him about the break-in. During the confronta- 
tion, defendant drew a chrome .357 caliber revolver and Richardson 
fled. Defendant fired several shots, wounding Richardson’s arm. 


The instant charges stem from events occurring on the after- 
noon of 16 February 1997. On that afternoon, defendant and Temony 
were riding in defendant’s car. They stopped near a crowd of ten 
to fifteen people gathered in front of a grocery store located at the 
intersection of 10th and Dawson Streets in Wilmington. A number of 
residents were out on the neighborhood streets that day. Defendant 
and Temony exited the car; defendant began conducting drug trans- 
actions. Baker was also near this intersection, having visited a 
friend’s house across the street from the grocery store and a nearby 
barber shop. 


Defendant apparently did not notice Baker approach the crowd. 
Defendant first became aware of Baker’s presence when Baker 
attacked Temony, knocking him to the ground. Baker then 
approached defendant menacingly, with a jacket slung over his arm, 
concealing his hand. According to eyewitnesses, Baker was unarmed. 
Defendant claimed at trial that although he could not see a weapon, 
he feared Baker was armed and reacted in self-defense. Defendant 
testified: “I didn’t want to shoot first, I wanted to go ahead... and do 
what I had to do before [Baker] did it to me. So I went ahead and 
pulled my gun out and I shot at him.” As Baker approached, defend- 
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ant retreated, pulled a chrome .357 caliber revolver from under his 
jacket, and began shooting. Defendant testified that he pointed his 
gun towards the ground and intended only to force Baker away so 
that defendant could get to his car and leave. Defendant also testified 
that he did not intend to kill Baker and did not know at the time of 
the shooting whether any of the bullets actually hit Baker. After 
defendant fired the first shot, Baker turned and ran around the cor- 
ner, moving down 10th Street. According to defendant, “[Baker] ran 
and I went behind him shooting at him.” 


D’April Greene and her three children lived in a housing project 
near 10th and Dawson. On 16 February 1997, D’April was gathering 
the children for a trip to the toy store. The trip was intended to 
reward the children for making good grades. Excited about the trip 
and anxious to ride in the front seat, D’April’s eight-year-old son, 
Demetrius, ran ahead of the rest of his family. He ran across 10th 
Street and jumped into the front passenger seat of D’April’s car, 
which was parked on 10th Street approximately one hundred feet 
south of the grocery store. As D’April and her other two children 
crossed the street towards the car, D’April began to hear “fussing” 
near the intersection of 10th and Dawson. This “fussing” was quickly 
followed by gunfire. D’April and other witnesses then saw Baker 
rounding the corner with defendant in pursuit. 


As Baker ran down 10th Street, defendant followed him around 
the corner, continuing to fire between four and six shots. At some 
point, Baker ran in front of or near the Greene car in an attempt to 
cross 10th Street. During the course of the shooting, two of the bul- 
lets from defendant’s revolver struck Baker, one in the leg and one in 
the torso. Baker staggered across the street, collapsed in a grassy 
area near the sidewalk, and died shortly thereafter. A stray bullet 
from defendant’s revolver passed through the windshield of D’April 
Greene’s car and struck Demetrius Greene in the head. Demetrius 
died shortly thereafter. Forensic evidence subsequently confirmed 
that the bullets that struck Baker and Greene all came from the same 
gun, most likely a revolver. Moreover, forensic evidence showed 
those bullets could not have been fired from a gun later found in 
Temony’s possession. 


Immediately after the shooting, defendant and Temony got into 
defendant's car and fled. They stopped briefly at defendant’s home, 
abandoned defendant’s car, and then went to a nearby motel. 
According to defendant, they spent the next two days in a motel 
room. Defendant claims he did not learn that Demetrius Greene had 
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been killed until he saw the evening news. At some point, Temony dis- 
posed of defendant’s revolver. 


Meanwhile, police interviewed D’April Greene and other wit- 
nesses and obtained an identification of defendant as the shooter. 
Police subsequently searched defendant’s home and car. The officers 
found, among other things, gun holsters, drug trade paraphernalia, a 
shotgun, and some .357 caliber ammunition. On 18 February 1997, 
police received information that defendant had requested a taxicab at 
his motel. The officers used this opportunity to arrest defendant, 
sending a plain clothes officer to the motel to pose as a taxi driver. As 
the police arrived at the motel, defendant and Temony spotted them 
and ran. Defendant threw his jacket to the ground as he fled. After a 
brief foot chase, police arrested defendant and Temony. 


Additional evidence admitted during the capital sentencing pro- 
ceeding tended to show the following: In the early morning hours of 
18 February 1997, two masked, armed intruders broke into an apart- 
ment on Ringo Drive in Wilmington and attacked Louis Tyson. The 
intruders forced Tyson to the floor and attempted to bind him with 
duct tape. The intruders beat Tyson while demanding money and then 
shot Tyson once in each leg. The intruders then fled. Paper dust 
masks and remnants of the duct tape were found at the scene. 
Defendant was linked to the Tyson attack by evidence that: (1) duct 
tape and paper dust masks matching those used during the Tyson 
attack were found in defendant's motel room after his arrest in the 
present case; (2) police found a shopping list, in defendant’s hand- 
writing, in the pocket of the jacket defendant dropped when fleeing 
the police, and among the items on the list were duct tape, masks, 
and gloves; and (3) bloodstains found on this same jacket were genet- 
ically matched to Tyson’s blood. 


Evidence was also introduced concerning the murder of Donald 
Brunson. In the early morning hours of 6 December 1996, two intrud- 
ers broke into the house where Brunson lived. Ana Santiago, who was 
Brunson’s girlfriend, and her son Carlos both lived with Brunson. The 
intruders awoke Brunson, Santiago, and Carlos at gunpoint and 
ordered them to lie down on the master bedroom floor. At some 
point, the intruders became angry. A shot was fired, and the intruders 
began beating Brunson. The intruders dragged Brunson to Carlos’ 
room and continued to beat him until he was unconscious. Then they 
tied up all three victims. The intruders placed Brunson in Santiago’s 
car and left, taking the car and Brunson with them. In the morning, 
the car was found near the local waste-water treatment plant. 
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Brunson’s nearly nude body was found nearby. He had died as a result 
of gunshot wounds to his back. Temony and defendant were charged 
in connection with the Brunson case after their arrest in the present 
case. In connection with the Brunson murder, Temony pled guilty to 
second-degree murder, kidnapping, robbery, and burglary. Defendant 
was convicted of first-degree murder, kidnapping, and robbery with 
a dangerous weapon. 


Defendant presented a number of family members and friends as 
witnesses during the capital sentencing proceeding. These witnesses 
testified as to defendant’s childhood, which included frequent moves, 
the separation of his parents, and the deterioration of his relationship 
with his father. There was testimony that defendant had generally 
stayed out of trouble until he and his family moved to Wilmington. 
There was also testimony that defendant maintains a good relation- 
ship with his parents, siblings, nieces, and nephews. 


The additional facts and descriptions of events at trial necessary 
to an understanding of defendant’s arguments are set forth below. 


[1] Defendant first contends the trial court erred by denying defend- 
ant the opportunity to fully cross-examine and impeach the credi- 
bility of one of the state’s witnesses. During the capital sentencing 
proceeding, the state presented evidence describing the circum- 
stances of the Brunson murder. Defendant’s convictions arising from 
the Brunson murder were used in support of aggravating circum- 
stances described in N.C.G.S. § 15A-2000(e)(2) (defendant previously 
convicted of a capital felony) and N.C.G.S. § 15A-2000(e)(3) (defend- 
ant previously convicted of a felony involving the use or threat of vio- 
lence to the person). Ana Santiago appeared as a witness for the state 
and described the events that had occurred in the Brunson home on 
the night of the attack. During her testimony, she stated that there 
had been two intruders in the house that night. 


During cross-examination, defendant questioned Santiago about 
prior statements she had made to police during the investigation of 
the Brunson murder and during her testimony at the Brunson murder 
trial. In those prior statements, Santiago had stated that three, not 
two, intruders had entered the Brunson home. Defendant questioned 
Santiago several times about these prior inconsistent statements 
without objection. Each time, Santiago claimed she did not recall 
making those prior statements. The trial court sustained the state’s 
objections to further inquiry as to these statements and refused to 
admit a police report, signed by Santiago, stating that three men had 
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entered the Brunson home. On voir dire, the police report was ad- 
mitted as an offer of proof. After some discussion with counsel, 
the trial court ruled that defendant had ample opportunity to cross- 
examine the witness on the issue and that further inquiry was ti 
relevant to the key fact for sentencing purposes—the existence of 
defendant’s prior convictions. 


se 4 


A person may not be sentenced to death “ ‘on the basis of infor- 
mation which he had no opportunity to deny or explain.’ ” Simmons 
v. South Carolina, 512 U.S. 154, 161, 129 L. Ed. 2d 133, 141 (1994) 
(quoting Gardner v. Florida, 430 U.S. 349, 362, 51 L. Ed. 2d 393, 404 
(1977) (plurality opinion)). Accordingly, under North Carolina law, 
at a capital sentencing proceeding both the state and the defendant 
may introduce evidence concerning the circumstances surrounding 
the defendant’s prior crimes when those prior crimes support aggra- 
vating circumstances. State v. McDougall, 308 N.C. 1, 20-21, 301 
S.E.2d 308, 320 (following State v. Taylor, 304 N.C. 249, 279, 283 
S.E.2d 761, 780 (1981), cert. denied, 463 U.S. 1218, 77 L. Ed. 2d 1398 
(1983)), cert. denied, 464 U.S. 865, 78 L. Ed. 2d 173 (1983). Once the 
state introduces evidence of the circumstances surrounding these 
prior crimes, it is anticipated that the defendant may elicit testimony 
tending to temper that evidence. State v. Jones, 339 N.C. 114, 152, 
451 S.E.2d 826, 846 (1994), cert. denied, 515 U.S. 1169, 182 L. Ed. 2d 
873 (1995). 


The admission of evidence during a capital sentencing proceed- 
ing, however, is not strictly governed by the Rules of Evidence. 
N.C.G.S. § 15A-2000(a)(8) (2001); N.C.G.S. § 8C-1, Rule 1101(b)(38) 
(2001). In McDougall, this Court described the role of the trial 
court in controlling the presentation of evidence concerning the cir- 
cumstances surrounding prior crimes to be used as aggravating 
circumstances at a capital sentencing proceeding: 


It is the duty of the trial judge to supervise and control the trial 
to prevent injustice to either party. The court has the power and 
duty to control the examination and cross-examination of the 
witnesses. The trial judge may ban unduly repetitious and argu- 
mentative questions as well as inquiry into matters of tenuous 
relevance. The extent of cross-examination with respect to col- 
lateral matters is largely within the discretion of the trial judge. 
The proper exercise of this authority will prevent the determina- 
tion of this aggravating circumstance from becoming a “mini- 
trial” of the previous charge. 
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McDougall, 308 N.C. at 22, 301 S.E.2d at 321 (citations omitted); see 
also State v. Locklear, 349 N.C. 118, 158, 505 S.E.2d 277, 300 (1998) 
(trial court may exclude evidence during capital sentencing that is 
“repetitive, unreliable, or lacking an adequate foundation”), cert. 
denied, 526 U.S. 1075, 143 L. Ed. 2d 559 (1999); State v. Strickland, 
346 N.C. 448, 461, 488 S.E.2d 194, 205 (1997) (admissibility of evi- 
dence during: capital sentencing is based upon considerations of 
whether the evidence is “pertinent and reliable”), cert. denied, 522 
U.S. 1078, 139 L. Ed. 2d 757 (1998); State v. Walls, 342 N.C. 1, 51, 463 
S.E.2d 738, 764-65 (1995) (a trial court may exclude evidence of a mit- 
igating circumstance which is repetitive or unreliable), cert. denied, 
517 U.S. 1197, 1384 L. Ed. 2d 794 (1996). A trial court has broad 
discretion over the scope of cross-examination in general and during 
a sentencing proceeding in particular. State v. Moses, 350 N.C. 741, 
770-71, 517 S.E.2d 8538, 871 (1999), cert. denied, 528 U.S. 1124, 145 
L. Ed. 2d 826 (2000); State v. Anderson, 350 N.C. 152, 180, 513 S.E.2d 
296, 313, cert. denied, 528 U.S. 973, 145 L. Ed. 2d 326 (1999). 


Defendant was not denied an opportunity to cross-examine 
Santiago concerning her prior statements. He was allowed to ques- 
tion Santiago repeatedly concerning her prior inconsistent state- 
ments. The transcript reveals that it was only after the tone of the 
cross-examination became repetitive and somewhat confrontational 
that the trial court asked defense counsel to “move along” and sus- 
tained the state’s objections to defendant’s repeated questions. The 
trial court properly exercised its broad discretion when it limited 
defendant’s cross-examination in this manner. 


[2] Nor did the trial court err in refusing to admit extrinsic evidence 
of Santiago’s prior statement, namely, the signed police report. While 
the Rules of Evidence are not controlling in a sentencing proceeding, 
they can provide a helpful guide as to relevance. State v. Greene, 351 
N.C. 562, 568, 528 S.E.2d 575, 579, cert. denied, 531 U.S. 1041, 148 
L. Ed. 2d 543 (2000). As a general rule, under the Rules of Evidence, 
once a witness testifies about a collateral matter on cross-examina- 
tion, the cross-examiner is bound by those answers of the witness 
and cannot contradict them with extrinsic evidence. 1 Kenneth 5. 
Broun, Brandis and Broun on North Carolina Evidence § 160 (5th 
ed. 1998); see also State v. Burke, 343 N.C. 129, 154, 469 S.E.2d 901, 
913, cert. denied, 519 U.S. 1018, 186 L. Ed. 2d 409 (1996). Repetitive 
evidence on irrelevant points serves only to prolong the trial and con- 
fuse the jury. Broun, North Carolina Evidence at § 160. 
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In the present case, the exact number of attackers who entered 
the Brunson home was a collateral matter, and was only tenuously 
relevant to the fact that defendant was convicted of several felonies 
in connection with the Brunson murder. Santiago’s prior inconsistent 
statements were relevant to her credibility and defendant was 
allowed to explore that issue. In sustaining the state’s objection 
to admission of the police report, the trial court properly exercised 
its discretion to prevent the sentencing proceeding from becoming 
a second trial of the Brunson murder and to prevent an unneces- 
sary digression into a collateral matter. Defendant’s argument is 
without merit. 


[3] Next, defendant argues the trial court erred by denying defend- 
ant’s pretrial motion to dismiss. During the capital sentencing pro- 
ceeding at defendant’s earlier trial for the Brunson murder, the state 
introduced evidence of the murders of Tyrone Baker and Demetrius 
Greene in support of the aggravating circumstance described in 
N.C.G.S. § 15A-2000(e)(11) (the murder was part of a course of con- 
duct in which the defendant engaged in other violent crimes). The 
state introduced the testimony of D’April Greene; Roderick Morgan, 
who was an eyewitness to the murders of Tyrone Baker and 
Demetrius Greene; and Dr. Almeida, who performed the autopsies of 
Tyrone Baker and Demetrius Greene. The Brunson jury found the 
existence of the course of conduct aggravating circumstance and rec- 
ommended life imprisonment without parole. 


D’April Greene, Roderick Morgan, and Dr. Almeida testified dur- 
ing the guilt-innocence proceeding in the instant case as well. Prior to 
trial, defendant moved to dismiss the murder charges on double jeop- 
ardy and collateral estoppel grounds. Defendant argued that the cap- 
ital sentencing proceeding in the Brunson trial was, in part, a trial of 
the Baker and Greene murders. According to defendant, because the 
jury in the Brunson trial had already considered evidence of the 
Baker and Greene murders and had been authorized to impose a sen- 
tence of death based in part upon the Baker and Greene murders, 
defendant’s life had already been placed in jeopardy once for those 
crimes. In effect, defendant argued, the jury’s recommendation of life 
imprisonment without parole in the Brunson trial “acquitted” defend- 
ant of the death penalty for the Baker and Greene murders. In his 
written motion, defendant moved for dismissal of the murder 
charges. During the hearing on the motion, defendant argued in the 
alternative that if trial proceeded, the state should be collaterally 
estopped from seeking the death penalty. The trial court denied 
defendant’s motion and noted his exception. 
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On appeal, defendant renews this argument. In his brief, defend- 
ant relies principally on Ashe v. Swenson, 397 U.S. 436, 25 L. Ed. 2d 
469 (1970), to support his argument that the state should have 
been collaterally estopped from seeking the death penalty in the 
present case. In Ashe, the defendant was charged with seven sepa- 
rate crimes in the robbery of a group of six poker players. Id. at 
437-38, 25 L. Ed. 2d at 472. The defendant was to be tried separately 
on each count but was acquitted on the first count for lack of evi- 
dence. The state then brought the defendant to trial on the second 
count. Id. at 439, 25 L. Ed. 2d at 472-73. The United States Supreme 
Court held that the doctrine of collateral estoppel, as embodied in 
the rule against double jeopardy, prevented further prosecutions of 
the defendant for other crimes arising out of those same facts. Jd. at 
446-47, 25 L. Ed. 2d at 477. According to defendant, the present case 
is analogous. 


Defendant’s reliance on Ashe is misplaced. Ashe stands for the 
proposition that once a jury has conclusively determined the exist- 
ence or nonexistence of a fact, the state is collaterally estopped 
under the Double Jeopardy Clause from relitigating that same issue in 
a second criminal proceeding. Jd. at 442-43, 25 L. Ed. 2d at 475; see 
also Schiro v. Farley, 510 U.S. 222, 232, 127 L. Ed. 2d 47, 58 (1994). 
The holding in Ashe turned on the fact that the only “rationally con- 
ceivable issue in dispute” was whether defendant was in fact one of 
the robbers, and the first jury had expressly found the evidence insuf- 
ficient to prove that fact. 397 U.S. at 445, 25 L. Ed. 2d at 476. There 
was no issue as to whether the defendant in Ashe could be properly 
charged and punished for each of the robberies if he was, in fact, one 
of the robbers. /d. at 446, 25 L. Ed. 2d at 477. The acquittal of a 
defendant in a previous proceeding only “precludes the state from 
relitigating in a subsequent prosecution any issue necessarily 
decided in favor of the defendant in the former acquittal.” State v. 
McKenzie, 292 N.C. 170, 175, 232 S.E.2d 424, 428 (1977). The key 
inquiry is, “ ‘taking into account the pleadings, evidence, charge, and 
other relevant matter, . . . whether a rational jury could have 
grounded its verdict upon an issue other than that which the defend- 
ant seeks to foreclose from consideration.’ ” Ashe, 397 U.S. at 444, 25 
L. Ed. 2d at 475-76 (quoting Daniel K. Mayers & Fletcher L. Yarbrough, 
Bis Vexari: New Trials and Successive Prosecutions, 74 Harv. L. Rev. 
1, 38-39 (1960)); see also McKenzie, 292 N.C. at 174, 232 S.E.2d at 428. 
Defendant has the burden of demonstrating that the issue he seeks to 
foreclose from relitigation was actually decided in the previous pro- 
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ceeding. Schiro, 510 U.S. at 233, 127 L. Ed. 2d at 59; McKenzie, 292 
N.C. at 175, 232 S.E.2d at 428. 


Defendant’s argument is based on the fact that the state produced 
evidence at the present trial that was similar to evidence produced at 
the sentencing proceeding in the Brunson trial. The similarity of the 
evidence introduced in the two proceedings is not the test. See State 
v. Alston, 323 N.C. 614, 617, 374 S.E.2d 247, 249 (1988). The test is 
whether the jury in the Brunson trial could have rationally grounded 
its reeommendation of life imprisonment on an issue other than the 
aggravating value of the Baker and Greene murders. See id. 


Defendant's guilt of the offenses charged in the present case was 
never fully litigated during the Brunson trial, and neither was the 
appropriate sentence for the present crimes. Our examination of the 
transcript and exhibits from the Brunson trial, placed in the present 
record on appeal, reveals that the Brunson jury was never required to 
find the existence of all of the elements of first-degree premeditated 
and deliberate murder as to the Baker and Greene murders. 
Moreover, although some evidence of the Baker and Greene murders 
was presented to the Brunson jury, evidence concerning defendant’s 
violent acts towards Keith Richardson and Louis Tyson was also pre- 
sented during the sentencing and guilt-innocence proceedings of the 
Brunson trial. The jury’s finding of the course of conduct aggravating 
circumstance in the Brunson trial could have been based on defend- 
ant’s other violent acts and was not necessarily based on any finding 
as to the Baker and Greene murders. Defendant did not stand 
charged with the Baker and Greene murders during the Brunson trial, 
nor was he prosecuted for them. Although defendant's pattern of vio- 
lent conduct, including the murders charged in the instant case, was 
possibly relevant to a determination of the appropriate punishment 
for the Brunson murder, the jury in the Brunson trial ultimately 
decided defendant’s guilt and recommended a sentence for the 
Brunson murder alone. 


This Court has rejected similar arguments in the past. In State v. 
Williams, 305 N.C. 656, 680-81, 292 S.E.2d 243, 258, cert. denied, 459 
U.S. 1056, 74 L. Ed. 2d 622 (1982), the defendant was tried and con- 
victed separately of two murders, committed hours apart in Gaston 
and Cabarrus Counties. The defendant was first tried and convicted 
for the Cabarrus County murder. Evidence of the Gaston County mur- 
der was introduced at the Cabarrus County trial to support a finding 
of an aggravating circumstance and defendant was sentenced to 
death. The defendant was then tried and convicted for the Gaston 
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County murder. The jury in the Gaston County case found that the 
Cabarrus County murder supported a finding of an aggravating cir- 
cumstance and recommended a sentence of death. 


On appeal, the defendant argued that because the jury at the 
Cabarrus County trial had already considered the facts of the Gaston 
County murder and had already sentenced him based in part upon 
those facts, he could not be tried for the Gaston County murder con- 
sistent with double jeopardy protections. In the alternative, the 
defendant argued that the Cabarrus County murder could not be used 
to support aggravating circumstances at the capital sentencing pro- 
ceeding of the Gaston County trial. This Court flatly rejected the 
defendant’s argument, noting: “The defendant was not convicted of 
nor punished for the [Gaston County murder] in the prior trial. The 
defendant has been convicted and sentenced only once for the 
[Gaston County murder] and will only once be punished therefor.” Jd. 
at 681, 292 S.E.2d at 258. 


In a different case, a defendant was convicted of two murders 
and each murder was used to support the (e)(11) aggravating cir- 
cumstance in the sentencing proceeding for the other murder. 
State v. Pinch, 306 N.C. 1, 29, 292 S.E.2d 2038, 225, cert. denied, 459 
U.S. 1056, 74 L. Ed. 2d 622 (1982), and overruled in part on other 
grounds by State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994), cert. 
denied, 516 U.S. 832, 183 L. Ed. 2d 60 (1995), and by State v. 
Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), cert. denied, 513 U.S. 
1089, 130 L. Ed. 2d 650 (1995), and by State v. Benson, 323 N.C. 318, 
372 S.E.2d 517 (1988), and abrogated in part on other grounds by 
State v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988). In his brief to 
this Court, the defendant argued this was unconstitutional because 
“‘lt]he double jeopardy clause prohibits the prosecution from... 
obtaining a substantive conviction for a homicide and then using it 
again as an aggravating circumstance.’ ” Jd. at 30, 292 S.E.2d at 225, 
This Court responded: 


[T]he jury’s consideration of a defendant’s commission of “other 
crimes of violence,” in making its ultimate penalty recommenda- 
tion for that defendant’s conviction of a related but separate cap- 
ital offense, is not logically equivalent to the defendant receiving 
multiple punishment for the same crime. 


Id. at 31, 292 S.E.2d at 226; see also State v. Boyd, 343 N.C. 699, 
719-20, 473 S.E.2d 327, 338 (1996) (in a double homicide, submission 
of the facts of one homicide to aggravate the sentence imposed in the 
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trial of the other homicide does not violate double jeopardy), cert. 
denied, 519 U.S. 1096, 186 L. Ed. 2d 722 (1997). 


Although the instant case is not identical to these cases, defend- 
ant’s argument is sufficiently analogous to the arguments discussed 
therein that we believe they control the outcome here. Defendant was 
not convicted of the Baker and Greene murders at the Brunson trial 
and has been convicted and sentenced only once for the Baker and 
Greene murders. The Brunson jury’s consideration of the instant 
crimes as an aggravating circumstance in a prior capital sentencing 
proceeding is not logically equivalent to the defendant having already 
received either punishment or acquittal of the present crimes. The 
double jeopardy clause protects against a second prosecution or 
second punishment for a single offense. Pinch, 306 N.C. at 31, 292 
S.E.2d at 226; see also Schiro, 510 U.S. at 229, 127 L. Ed. 2d at 56; 
State v. Thompson, 349 N.C. 4838, 495, 508 S.E.2d 277, 284 (1998). In 
the case at bar, defendant was convicted and sentenced for two 
offenses quite distinct from the offenses tried at the Brunson trial. It 
was “entirely proper” for each jury to consider defendant’s pattern of 
violent behavior when “determining whether defendant should pay 
the ultimate price for each life he took.” Pinch, 306 N.C. at 32, 292 
9.E.2d at 226. Accordingly, “we decline to adopt a position which 
would prevent the administration and availability of equal justice for 
equal crimes.” Jd. at 30, 292 S.E.2d at 225. Defendant’s argument is 
without merit. 


[4] Next, defendant argues the trial court erred during sentencing by 
excluding evidence as to the sentence recommended and imposed in 
the Brunson trial. Prior to the capital sentencing proceeding, the trial 
court allowed the state’s motion in limine and precluded defendant 
from mentioning during opening statements that the jury in the 
Brunson trial had recommended a sentence of life imprisonment. 
During the sentencing proceeding, the trial court also sustained the 
state’s objection to the admission of the full case file from the 
Brunson trial, which contained the jury’s sentencing recommenda- 
tion. According to defendant, this may have misled the jury into 
believing that defendant was already under a sentence of death for 
the Brunson murder. Defendant argues such a misled jury might erro- 
neously assume that its death verdict would be superfluous. Thus, the 
jury might mistakenly believe that it bore no actual responsibility for 
defendant’s death. According to defendant, the trial court’s ruling is 
therefore contrary to the legal principles discussed in Caldwell v. 
Mississippi, 472 U.S. 320, 328-29, 86 L. Ed. 2d 231, 239 (1985). 
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At the outset, we note that the jury was made aware of defend- 
ant’s sentence for the Brunson murder. The clerk of court testified 
as to defendant’s sentence in the Brunson trial, and this testimony 
was admitted without objection. It is therefore difficult to see how 
the jury was misled on this issue. Assuming arguendo that the trial 
court erred at all in excluding such evidence, the fact that this 
same evidence was admitted without objection at a different point 
makes any alleged error likely harmless. See State v. Lee, 335 
N.C. 244, 280, 439 S.E.2d 547, 565-66, cert. denied, 513 U.S. 891, 1380 
L. Ed. 2d 162 (1994). 


Moreover, Caldwell is not controlling here. The constitutional 
violation described in Caldwell involved a prosecutor telling a jury 
that it need not feel the full weight of its responsibility for deciding a 
death sentence, because an appellate court would review its determi- 
nation and make the final decision to impose the death penalty. 
Caldwell, 472 U.S. at 325-26, 86 L. Ed. 2d at 237-38. The United States 
Supreme Court held this argument misleading and prejudicial 
because “ ‘[e]ven a novice attorney knows that appellate courts do 
not impose a death penalty, they merely review the jury’s decision 
and that review is with a presumption of correctness.’ ” Jd. at 331, 86 
L. Ed. 2d at 241 (quoting with approval the dissenting opinion below, 
Caldwell v. State, 443 So. 2d 806, 816 (Miss. 1983) (Lee, J., dissent- 
ing)). In the present case, allowing the state’s motion in limine and 
sustaining the state’s objections could not have led the jury to believe 
that some other tribunal would finally decide defendant’s sentence or 
that the jury’s sentencing recornmendation was somehow not bind- 
ing. There is no indication that the trial court’s rulings encouraged 
the jury to ignore its grave responsibility. As to the crimes charged in 
the instant case, the decision as to punishment was the jury’s alone 
and neither side intimated otherwise. 


Caldwell is based, at least in part, on the considerations articu- 
lated in a case that seems more directly relevant here, Lockett v. 
Ohio, 438 U.S. 586, 57 L. Ed. 2d 973 (1978) (plurality opinion). The 
general rule that the jury must not be misled as to its role in a capital 
sentencing proceeding is “rooted in a concern that the [capital] sen- 
tencing process should facilitate the responsible and reliable exer- 
cise of sentencing discretion.” Caldwell, 472 U.S. at 329, 86 L. Ed. 2d 
at 239 (citing Lockett and several other cases). In Lockett, the United 
States Supreme Court held that a sentencer in a capital sentencing 
proceeding may “not be precluded from considering, as a mitigating 
factor, any aspect of a defendant’s character or record and any of 
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the circumstances of the offense that the defendant proffers as 
a basis for a sentence less than death.” 488 U.S. at 604, 57 L. Ed. 2d 
at 990. 


The types of considerations described in Lockett, Caldwell, and 
other cases do not require the admission of the evidence proffered 
here. Even in light of these considerations, a trial court is not limited 
in its authority to exclude irrelevant evidence. Lockett, 438 U.S. at 604 
n.12, 57 L. Ed. 2d at 990 n.12. In other cases, this Court has held that 
a defendant’s potential or actual sentence for crimes other than the 
crime of which he or she stands convicted is irrelevant to a determi- 
nation of a proper sentence and thus may be properly excluded. 
Robinson, 336 N.C. at 105-06, 443 S.E.2d at 319 (defendant’s sen- 
tences for other crimes arising from the same transaction are irrele- 
vant to sentencing determination); Lee, 335 N.C. at 279-80, 4389 $.E.2d 
at 565 (trial court properly excluded as irrelevant evidence that 
defendant would be sentenced separately for his additional crimes); 
see also State v. Reeves, 337 N.C. 700, 720, 448 S.E.2d 802, 810 (1994) 
(convictions and sentences for other crimes are not mitigating evi- 
dence), cert. denied, 514 U.S. 1114, 131 L. Ed. 2d 860 (1995); cf. State 
v. Robbins, 319 N.C. 465, 518, 356 S.E.2d 279, 310 (defendant's status 
under the parole laws is irrelevant to a sentencing determination), 
cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987). “That defendant is 
currently serving a life sentence for another unrelated crime is not a 
circumstance which tends to justify a sentence less than death for the 
capital crime for which defendant is being sentenced.” State v. Price, 
331 N.C. 620, 634, 418 $.E.2d 169, 177 (1992), sentence vacated on 
other grounds, 506 U.S. 1048, 122 L. Ed. 2d 113 (1998). 


In sum, the jury heard the evidence defendant claims was 
wrongly excluded: that he had been sentenced to life imprisonment 
at his trial for the murder of Donald Brunson. Moreover, even if the 
evidence had been entirely excluded, there would be no error 
because the sentence imposed on defendant for the Brunson mur- 
der was irrelevant to the jury’s sentencing recommendation in the 
present case. Defendant’s argument is without merit. 


{5] Defendant next argues that the trial court gave an erroneous 
instruction on the issue of self-defense. Prior to the jury deliberations 
at the end of the guilt-innocence proceeding, the trial court instructed 
the jury that defendant’s conduct could be excused on the basis of 
self-defense if “it appeared necessary to the defendant and he 
believed it to be necessary to kill Tyrone Baker in order to save him- 
self from death or great bodily harm.” At trial, defendant admitted to 
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firing his gun generally in Baker’s direction but claimed he aimed 
at the ground and did not mean to kill Baker. According to defend- 
ant, this instruction incorrectly required the jury to find that de- 
fendant believed it necessary to use a particular level of force, 
namely, deadly force, before he could claim self-defense. Defendant 
argues this instruction deprived him of the excuse of self-defense 
even if the jury found Baker had suffered injuries greater than 
defendant had anticipated. 


We addressed this issue in State v. Richardson, 341 N.C. 585, 461 
S.E.2d 724 (1995). In Richardson, we approved a jury instruction that 
was, in all relevant respects, identical to the instruction at issue in the 
present case. Id. at 587, 597, 461 S.E.2d at 726, 731. Since Richardson, 
we have declined opportunities to reconsider the issue. See, ¢.g., 
State v. Laws, 345 N.C. 585, 600, 481 S.E.2d 641, 649 (1997); State v. 
Johnson, 343 N.C. 489, 494, 471 S.E.2d 409, 412 (1996). After carefully 
examining defendant’s argument, we find no reason to depart from 
our prior holdings. This argument is without merit. 


[6] Defendant next contends that the short-form indictments charg- 
ing him with murder erroneously failed to allege the aggravating cir- 
cumstances serving as the basis for imposition of the death penalty. 
Defendant claims that aggravating circumstances must be alleged in 
his indictment pursuant to the United States Supreme Court decision 
in Ring v. Arizona, 536 U.S. 584, 153 L. Ed. 2d 556 (2002). 


Defendant’s argument is foreclosed by this Court’s decision in 
State v. Hunt, 357 N.C. 257, 582 S.E.2d 593 (2003). As explained in 
Hunt, the United States Supreme Court’s decision in Ring does not 
require that aggravating circumstances be alleged in a state-court 
murder indictment. Jd. at 274, 582 S.E.2d at 604. This Court in 
Hunt also held that there is no statutory requirement that a short- 
form murder indictment contain aggravating circumstances. Jd. at 
272-73, 582 S.E.2d at 603-04. Prior to trial, defendant made a general 
assertion that failure to allege the aggravating circumstances in his 
indictment violated his due process rights. We review this alleged 
constitutional error pursuant to N.C.G.S. § 15A-1443(b). For reasons 
similar to those stated in Hunt, we determine beyond a reasonable 
doubt that the structure and nature of the North Carolina capital pun- 
ishment system provided defendant with reasonable and constitu- 
tionally sufficient notice of the aggravating circumstances that might 
be established by the state during defendant’s capital sentencing pro- 
ceeding. See id. at 274-78, 582 S.E.2d at 604-06. This assignment of 
error is without merit. 
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Additionally, defendant contends that the short-form murder 
indictment used to charge him improperly alleged only the elements 
of second-degree murder and omitted the additional elements neces- 
sary to allege first-degree murder. Defendant concedes, as he must, 
that this Court has consistently rejected this argument. See, e.g., 
State v. Barden, 356 N.C. 316, 383-84, 572 S.E.2d 108, 150 (2002), cert. 
denied, —— U.S. —, 155 L. Ed. 2d 1074 (2003); State v. Braxton, 352 
N.C. 158, 174-75, 5381 S.E.2d 428, 487 (2000), cert. denied, 531 U.S. 
1130, 148 L. Ed. 2d 797 (2001); State v. Wallace, 351 N.C. 481, 508, 528 
S.E.2d 326, 3438, cert. denied, 531 U.S. 1018, 148 L. Ed. 2d 498 (2000); 
see also Hunt, 357 N.C. at 275, 582 S.E.2d at 604. We have considered 
defendant’s contention on this issue and find no reason to depart 
from our prior holdings. 


[7] Having concluded that defendant’s trial and capital sentenc- 
ing proceeding were free from prejudicial error, we are required to 
determine: (1) whether the record supports the jury’s finding of any 
aggravating circumstances upon which the sentencing court based its 
sentence of death; (2) whether the death sentence was imposed 
under the influence of passion, prejudice, or any other arbitrary fac- 
tor; and (8) whether the death sentence is excessive or dispropor- 
tionate to the penalty imposed in similar cases, considering both the 
crime and the defendant. N.C.G.S. § 15A-2000(d)(2). 


In the present case, defendant was convicted of two counts of 
murder, one count of discharging a firearm into occupied property, 
and one count of possession of a firearm by a convicted felon. The 
conviction for Tyrone Baker’s murder was based on a theory of pre- 
meditation and deliberation. The conviction for Demetrius Greene’s 
murder was based upon (1) a theory of premeditation and delibera- 
tion under the doctrine of transferred intent; and (2) the felony mur- 
der rule, with the Baker murder serving as the underlying felony. In 
each case, the jury found the same five statutory aggravating circum- 
stances: (1) defendant had been previously convicted of a capital 
felony, N.C.G.S. § 15A-2000(e)(2); (2) defendant had been previously 
convicted of second-degree kidnapping, N.C.G.S. § 15A-2000(e)(3); 
(3) defendant had been previously convicted of armed robbery, 
N.C.G.S. § 15A-2000(e)(3); (4) defendant had been previously con- 
victed of first-degree burglary, N.C.G.S. § 15A-2000(e)(3); and (5) 
the murder was part of a course of conduct that included the com- 
mission of other crimes of violence against other people, N.C.G.S. 
§ 15A-2000(e)(11). The first four aggravating circumstances in each 
case were supported by defendant’s various convictions in connec- 
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tion with the Brunson murder. The fifth circumstance in each case 
was supported by the evidence of defendant’s involvement in the 
Richardson and Tyson shootings. 


The trial court submitted to the jury four statutory mitigating 
circumstances as to each murder, including the catchall mitigating 
circumstance, N.C.G.S. § 15A-2000(f)(9). The jury found that only one 
statutory mitigating circumstance existed as to each murder: defend- 
ant acted under duress. N.C.G.S. § 15A-2000(f)(5) (2001). Of the 
thirteen nonstatutory mitigating circumstances which were submit- 
ted to the jury as to each murder, one or more jurors found that 
eleven circumstances existed and had mitigating value. 


After thoroughly examining the record, transcript, and briefs in 
this case, we conclude the evidence fully supports the aggravating 
circumstances found by the jury. Moreover, we find no indication that 
the death sentences were imposed under the influence of passion, 
prejudice, or any other arbitrary consideration. Defendant does not 
contend otherwise. 


[8] Defendant does contend, however, that the sentence imposed 
upon him is excessive and disproportionate. Accordingly, and in 
light of N.C.G.S. § 15A-2000(d)(2), we turn to our statutorily imposed 
duty of proportionality review. The purpose of our proportionality 
review “ ‘is to eliminate the possibility that a person will be sentenced 
to die by the action of an aberrant jury.’ ” State v. Atkins, 349 N.C. 62, 
114, 505 S.E.2d 97, 129 (1998) (quoting State v. Holden, 321 N.C. 128, 
164-65, 362 S.E.2d 513, 5387 (1987), cert. denied, 486 U.S. 1061, 100 
L. Ed. 2d 935 (1988)), cert. denied, 526 U.S. 1147, 1438 L. Ed. 2d 10386 
(1999). In conducting our proportionality review, we compare the 
present case with other cases in which this Court has concluded that 
the death penalty was disproportionate. State v. McCollum, 334 N.C. 
208, 240, 483 S.E.2d 144, 162 (1993), cert. denied, 512 U.S. 1254, 129 
L. Ed. 2d 895 (1994). 


We have found the death penalty disproportionate in eight 
cases. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); 
Benson, 323 N.C. 318, 372 S.E.2d 517; State v. Stokes, 319 N.C. 1, 352 
S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 7138 
(1986), overruled on other grounds by State v. Gaines, 345 N.C. 647, 
483 S.E.2d 396, cert. denied, 522 U.S. 900, 189 L. Ed. 2d 177 (1997), 
and by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 
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311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 674, 
309 S.E.2d 170 (1983); State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 
(1983). After careful review, we conclude that the present case is not 
substantially similar to any case in which this Court has found the 
death penalty disproportionate. 


There are a number of distinctions between the present case and 
the disproportionate cases. First, defendant was convicted of first- 
degree murder on the basis of premeditation and deliberation. This 
indicates “a more calculated and cold-blooded crime.” Lee, 335 N.C. 
at 297, 439 $.E.2d at 575. The evidence strongly supported a finding 
of premeditated and deliberate murder. Here, defendant had been 
warned Baker was looking for him and had armed himself in antici- 
pation of “doing what [he] had to do” if confronted. Defendant had 
been involved in a similar confrontation just a few days prior, and had 
shot and wounded Keith Lamont Richardson. Defendant had thus 
demonstrated a willingness and ability to shoot to kill at the slightest 
provocation. Further, defendant testified that during the instant 
shootings, Baker had immediately started running after defendant 
fired the first shot. Despite the fact that Baker was obviously in flight, 
defendant chased Baker some distance down the street, firing at him 
repeatedly and continuously until Baker collapsed. 


Second, defendant was found guilty of two counts of first-degree 
murder. This Court has never found a death sentence disproportion- 
ate in a case where the defendant has been convicted of multiple 
murders. State v. Goode, 341 N.C. 518, 552, 461 S.E.2d 631, 654 (1995). 
The fact that defendant was convicted of the murder of Demetrius 
Greene on the basis of transferred intent does not change this analy- 
sis. “This Court has affirmed the death penalty in several cases 
involving death or serious injury to one or more persons other than 
the murder victim.” State v. McHone, 334 N.C. 627, 648, 4385 S.E.2d 
296, 308 (1993), cert. denied, 511 U.S. 1046, 128 L. Ed. 2d 220 (1994). 
Defendant fired repeatedly and recklessly at his intended victim 
while he was running down a busy residential city street crowded 
with innocent people. Defendant’s actions demonstrate an egregious 
and callous disregard for the sanctity of life and the safety of others. 
Only fate prevented defendant from being charged and convicted of 
several more murders. 


Third, this Court has also never found a death sentence dispro- 
portionate where the defendant has been convicted of a prior violent 
felony. State v. Jones, 342 N.C. 457, 481, 466 S.E.2d 696, 708, cert. 
denied, 518 U.S. 1010, 135 L. Ed. 2d 1058 (1996). “A jury could well be 
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more willing to impose the death sentence on one who is prone to 
violence.” Id. 


Fourth, the jury found the existence of the course of conduct 
aggravating circumstance in connection with each murder. This 
Court has held that the course of conduct circumstance, standing 
alone, is sufficient to support a death sentence. State v. Bacon, 337 
N.C. 66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 US. 
1159, 1380 L. Ed. 2d 1083 (1995). The evidence clearly shows that 
defendant’s violent behavior on 16 February 1997 was not an isolated 
incident, but was indicative of a dangerous pattern of violence. 


Fifth, and finally, the jury expressly refused to find two circum- 
stances this Court has found key to a finding of disproportionality. 
Although the trial court submitted them, the jury refused to find 
either of the statutory mitigating circumstances described under 
N.C.G.S. § 15A-2000(f)(2) (murder committed while under the influ- 
ence of a mental or emotional disturbance) and 15A-2000(f)(7) 
(defendant’s age at the time of the crime). This Court has relied on 
similar types of considerations in the past when ruling a death sen- 
tence disproportionate. Stokes, 319 N.C. at 21, 352 S.E.2d at 664 (age 
and impaired mental incapacity); see also Bondurant, 309 N.C. at 
693-94, 309 S.E.2d at 182 (severe inebriation). 


We also compare the present case with cases in which this Court 
has found the death penalty proportionate. See McCollum, 334 N.C. at 
240, 244, 433 S.E.2d at 162, 164. Although this Court considers all the 
cases in the pool of similar cases when engaging in proportionality 
review, “we will not undertake to discuss or cite all of those cases 
each time we carry out that duty.” State v. Gregory, 348 N.C. 208, 218, 
499 §.E.2d 753, 760, cert. denied, 525 U.S. 952, 142 L. Ed. 2d 315 
(1998). Here, for the reasons discussed above, we find this case more 
similar to cases in which we have found a sentence of death propor- 
tionate than to those in which we have found a sentence of death dis- 
proportionate. See McCollum, 334 N.C. at 244, 433 S.E.2d at 164. 


“Whether a sentence of death is ‘disproportionate in a particular 
case ultimately rest[s] upon the “experienced judgments” of the 
members of this Court.’” State v. Carroll, 356 N.C. 526, 555, 573 
S.E.2d 899, 918 (2002) (quoting State v. Green, 336 N.C. 142, 198, 443 
S.E.2d 14, 47, cert. denied, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994)), 
cert, denied, —— U.S. —, 156 L. Ed. 2d 640 (2003). Based upon the 
characteristics of this defendant and the crimes he committed, we 
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are convinced that the death sentences recommended by the jury and 
ordered by the trial court in the instant case are not disproportionate. 


Defendant received a fair trial and capital sentencing proceeding 
free from prejudicial error. Accordingly, the judgments of the trial 
court sentencing defendant to death must be left undisturbed. 


NO ERROR. 


STATE OF NORTH CAROLINA v. JAMES HOLLIS WATTS 


No. 2A02 
(Filed 22 August 2003) 


1. Evidence— testimony—someone other than defendant 
committed crime 


The trial court did not err in a capital first-degree murder, 
felonious breaking and entering, and robbery with a dangerous 
weapon case by excluding the testimony of a defense witness 
who testified during voir dire that she overheard defendant’s 
coparticipant threaten the victim’s life, because: (1) the fact that 
the coparticipant had a motive to kill the victim does not exclude 
the possibility that defendant was also involved in the murder of 
the victim; (2) any possible error in the exclusion of the witness’s 
testimony was harmless when the jury was presented with testi- 
mony that the coparticipant was solely responsible for the mur- 
der; (83) although defendant now contends the exclusion of the 
testimony violated his constitutional rights under the Sixth, 
Eighth, and Fourteenth Amendments, this issue was not raised 
before the trial court; and (4) although defendant contends the 
testimony was admissible under exceptions to the hearsay rule, 
the testimony was already determined to be properly excluded as 
irrelevant under the theory of third-party guilt. 


2. Criminal Law— closing argument—coparticipant’s fellow 
inmate did not come to testify voluntarily 
The trial court did not abuse its discretion in a capital first- 


degree murder, felonious breaking and entering, and robbery 
with a dangerous weapon case by concluding that defense coun- 
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sel’s closing argument, that the coparticipant’s fellow inmate did 
not come back to North Carolina voluntarily to testify and that he 
was ordered to do so by a judge, was improper because: (1) even 
if the trial court erred by sustaining the State’s objection, the 
error was harmless since the essence of the testimony was 
allowed in the argument after the objection was sustained; and 
(2) the inmate’s testimony was not credible when it related to 
establishing that the coparticipant was the sole participant in the 
murder which contradicted testimony from other witnesses. 


. Sentencing— capital—acting in concert—Enmund/Tison 
instruction—defendant’s intent to kill 


The trial court did not abuse its discretion in a capital sen- 
tencing proceeding by failing to give the jury an Enmund/Tison 
instruction, even though the jury was given an acting in concert 
instruction, because: (1) the trial court’s acting in concert 
instruction prevented the jury from concluding that defendant 
alone or acting with another, committed premeditated first- 
degree murder without also finding that defendant intended to 
kill the victim; and (2) although defendant contends the prosecu- 
tor improperly argued the meaning of acting in concert, any pos- 
sible confusion was rendered harmless by the trial court’s 
instructions and it is presumed that the jury followed the trial 
court's instructions. 


. Homicide— first-degree murder—indictment—failure to 
allege aggravating circumstance 


Although defendant contends the failure of the indictment 
used to charge him with first-degree murder to allege any aggra- 
vating circumstance was a jurisdictional defect requiring that his 
death sentence be vacated and a sentence of life imprisonment 
without parole be imposed, this argument has already been 
rejected by our Supreme Court. 


. Sentencing— capital—mitigating circumstance—accom- 
plice or accessory—minor participation 

The trial court did not err in a capital sentencing proceeding 
by failing to submit the N.C.G.S. § 15A-2000(f)(4) mitigator that 
defendant was an accomplice in or accessory to the capital felony 
committed by another person and that his participation was rela- 
tively minor, because based on the evidence the jury could not 
reasonably have found that defendant played a relatively minor 
role in the murder of the victim. 
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6. Constitutional Law— effective assistance of counsel—fail- 
ure to present mitigating evidence—waiver 


A first-degree murder defendant’s ineffective assistance of 
counsel claim based on defense counsel's failure to present any 
mitigating evidence during the capital sentencing phase has 
not been waived by his failure to raise the issue before the 
Supreme Court on direct appeal, because it does appear that 
there are evidentiary issues which may need to be developed 
before defendant will be in a position to adequately raise his 
potential claim. 


7. Sentencing— capital—death penalty—proportionate 


The trial court did not err in a first-degree murder case 
by sentencing defendant to the death penalty, because: (1) 
the jury found the aggravating circumstances under N.C.G.S. 
§ 15A-2000(e)(4) that the murder was committed to avoid a law- 
ful arrest, under N.C.G.S. § 15A-2000(e)(5) that the murder was 
committed while defendant was engaged in the commission of a 
robbery, and under N.C.G.S. § 15A-2000(e)(9) that the murder 
was especially heinous, atrocious, or cruel; and (2) defendant 
was convicted on the basis of malice, premeditation and deliber- 
ation, and under the felony murder rule. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge W. Erwin 
Spainhour on 19 July 2001 in Superior Court, Davidson County, upon 
a jury verdict finding defendant guilty of first-degree murder. On 22 
August 2002, the Supreme Court allowed defendant’s motion to 
bypass the Court of Appeals as to his appeal of additional judgments. 
Heard in the Supreme Court 9 April 2003. 


Roy Cooper, Attorney General, by Jill Ledford Cheek and 
Wiliam P. Hart, Special Deputy Attorneys General, for the 
State. 


Staples Hughes, Appellate Defender, by Benjamin Dowling- 
Sendor, Assistant Appellate Defender, for defendant-appellant. 


LAKE, Chief Justice. 


Defendant was indicted on 3 January 2000 for one count of first- 
degree murder, one count of felonious breaking and entering, and one 
count of robbery with a dangerous weapon. The cases came on for 
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trial at the 2 July 2001 Special Criminal Session of Superior Court, 
Davidson County. 


On 18 July 2001, the jury returned a verdict of guilty as to all of 
the charges and, following a capital sentencing proceeding, recom- 
mended a sentence of death for the first-degree murder. Defendant 
was sentenced to death and further received a sentence of 11 to 14 
months’ imprisonment for felonious breaking and entering and a 
sentence of 117 to 150 months’ imprisonment for robbery with a dan- 
gerous weapon. For the reasons that follow, we conclude that 
defendant’s trial and sentences, including specifically his capital sen- 
tencing proceeding, were free of prejudicial error and that defend- 
ant’s sentence of death is not disproportionate. 


The evidence at trial showed that on the morning of 22 November 
1999, Thomas Gene Owens returned to his home in Linwood, North 
Carolina, to find his wife, Joyce McBride Owens, the victim, lying in 
a pool of blood on their living room floor. The victim’s body had 
numerous stab wounds and two gunshot wounds to the head. The 
victim’s throat had been slit, and her left wrist had been tied with a 
black electrical cord. 


The evidence further showed that earlier on the morning of 22 
November, James Hollis Watts, defendant, and Alton Cline McIntyre, 
codefendant, had been to the victim’s house. A few days before the 
murder, Johnny Pierce, defendant’s friend, had talked with defendant 
and McIntyre about obtaining guns for him. On the day of the murder, 
defendant and Mcintyre went to the victim’s house with the intent of 
stealing guns known to be kept there. Defendant and McIntyre 
knocked on the victim’s door. When the victim came to the door, 
defendant inquired as to whether her husband was home. After estab- 
lishing that the victim was alone, defendant pulled out a semiauto- 
matic gun and forced the victim into her house. 


Defendant then ordered McIntyre to tie up the victim’s hands. 
While McIntyre was attempting to tie the victim’s hands with a black 
electrical cord, defendant took a kitchen knife and cut her throat. 
Defendant and McIntyre then stabbed the victim numerous times 
before she fell to the floor. 


The evidence also showed that after disabling the victim, defend- 
ant and McIntyre went to the gun cabinet in the master bedroom and 
took two rifles, two shotguns, and one “muzzle loader.” They also 
found and took two crossbows that were displayed on the wall. After 
taking the weapons, defendant took a pillow from the victim's bed, 
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put it over her head to muffle the sound, and shot the victim twice in 
the head. 


After leaving the victim’s house, defendant and McIntyre initially 
went to the home of defendant's girlfriend, Kathy Coleman. At 
Coleman’s house, McIntyre changed clothes and washed off. 
Defendant and McIntyre then traveled to Salisbury, North Carolina, to 
the home of defendant’s sister, Tanya Gentry. Gentry noticed that 
defendant looked as if he had “held something up and gutted it.” 
Defendant explained the presence of blood on his clothes by telling 
Gentry that he and McIntyre had been hunting. 


At Gentry’s house, defendant disposed of the evidence. He gave 
his sister the two kitchen knives which were used to kill the victim 
and informed her they were “tater knives.” Defendant also asked his 
sister to destroy his bloody clothes. 


On or about 23 November 1999, defendant and McIntyre went to 
Pierce’s home to sell the stolen weapons. Defendant and McIntyre 
received only “a couple hundred dollars” and a bag of marijuana as 
payment for the weapons. 


Defendant acknowledges that several of the assignments of 
error presented in his brief are preservation issues, all of which we 
address as such later in this opinion. Further, we note that defend- 
ant has interspersed these preservation issues throughout his 
brief. Accordingly, we will address each of defendant’s remain- 
ing substantive assignments of error sequentially, without numeri- 
cal reference. | 


[1] In his first substantive assignment of error, defendant argues that 
the trial court erred by excluding the testimony of defense witness 
Chasity Hill. During voir dire, Hill testified that she overheard code- 
fendant McIntyre threaten the victim’s life. Defendant contends that 
this testimony was relevant to establish third-party guilt. 


Hill dated the victim’s grandson, Terry Owens, for almost two 
years. Around March 1997, while at the victim’s home, Hill overheard 
the victim talking on the phone with McIntyre. Hill testified that the 
victim was “upset” after her conversation with McIntyre and that the 
victim told Hill that McIntyre had “threatened to kill her.” The trial 
court concluded this testimony was not relevant. We agree. 


When the evidence at issue is proffered to establish that someone 
other than the defendant committed the crime: “ ‘[A]dmission of the 
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evidence must do more than create mere conjecture of another's guilt 
in order to be relevant. Such evidence must (1) point directly to the 
guilt of some specific person, and (2) be inconsistent with the defend- 
ant’s guilt.’” State v. Burr, 341 N.C. 263, 293, 461 S.E.2d 602, 618 
(1995) (quoting State v. McNeill, 326 N.C. 712, 721, 392 S.E.2d 78, 83 
(1990)), cert. denied, 517 U.S. 1128, 1384 L. Ed. 2d 526 (1996); see also 
State v. Brewer, 325 N.C. 550, 564, 386 S.E.2d 569, 576 (1989), cert. 
denied, 495 U.S. 951, 109 L. Ed. 2d 541 (1990). Evidence tending to 
show that someone other than the accused had the opportunity to 
commit the crime, yet not tending to show that such person rather 
than the defendant actually committed the crime, is too speculative 
and remote to be relevant. Burr, 341 N.C. at 293, 461 S.E.2d at 618; 
Brewer, 325 N.C. at 564, 386 S.E.2d at 576. 


Defendant’s theory of the case was that McIntyre killed the victim 
because the victim stated that she intended to prove that McIntyre 
had committed a crime for which the victim’s grandson had been pun- 
ished. Further, defendant sought to establish that McIntyre included 
him in the crime to make it appear that a break-in and robbery were 
the motives behind the victim’s murder. 


The testimony that McIntyre allegedly threatened the victim was 
proffered to establish that McIntyre had a motive for killing the vic- 
tim and that the murder by McIntyre was premeditated. While this 
evidence supported the conclusion that McIntyre was involved in 
killing the victim, it was not “inconsistent with the defendant’s guilt.” 
See Burr, 341 N.C. at 293, 461 S.E.2d at 618. The evidence presented 
at trial established that both men were involved in the vicious attack 
on the victim which resulted in her death. Further, the fact that 
McIntyre had a motive to kill the victim does not exclude the possi- 
bility that defendant was also involved in the murder of the victim. 
Accordingly, the testimony of Hill regarding an incident some nine- 
teen months prior to the murder in this case was not relevant because 
it was not inconsistent with defendant’s guilt. 


Moreover, any benefit provided by Hill’s testimony would have 
been cumulative. Julian Atwood, a fellow inmate with McIntyre, tes- 
tified that McIntyre admitted to sole responsibility in the murder of 
the victim. Atwood also testified that defendant’s involvement was 
limited to stealing the weapons from the victim’s home. Because the 
jury was presented with testimony that McIntyre was solely respon- 
sible for the murder, any possible error in the exclusion of Hill’s tes- 
timony was harmless. 
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Defendant contends that the exclusion of Hill’s testimony vio- 
lated his constitutional rights under the Sixth, Eighth and Fourteenth 
Amendments to the United States Constitution. This issue was not 
raised before the trial court. Constitutional issues not raised and 
passed upon at trial will not be considered for the first time on 
appeal. State v. Benson, 323 N.C. 318, 322, 372 S.E.2d 517, 519 (1988). 
Accordingly, we will not address whether the exclusion of Hill’s tes- 
timony violated defendant’s constitutional rights. 


Finally, defendant contends that Hill’s testimony was admissible 
under exceptions to the hearsay rule. Having determined that this tes- 
timony was properly excluded as irrelevant under the theory of third- 
party guilt, we need not address this issue. This assignment of error 
is overruled. 


[2] In his next assignment of error, defendant contends that the trial 
court erred in finding the following portion of defense counsel’s clos- 
ing argument improper: 


[DEFENSE COUNSEL]: From this morning I remember that 
Julian Atwood did not want to be here. He told you that he was 
in New Jersey, Cape May County Jail. Didn’t want to come back 
to North Carolina, and they held a hearing and a judge ordered he 
be sent back to this— 


[PROSECUTOR]: Objection, your Honor. That was not the 
evidence. 


THE CouRT: Objection sustained. 


[DEFENSE COUNSEL]: He came back to North Carolina. You 
heard that. He came in, ’cause he was in custody. 


A defendant has a constitutional right to present a closing argu- 
ment. State v. Fletcher, 354 N.C. 455, 474, 555 S.E.2d 534, 546 (2001), 
cert. denied, —— U.S. ——, 154 L. Ed. 2d 73 (2002). However, the scope 
and control of these arguments lies primarily within the discretion of 
the trial court. State v. Carroll, 356 N.C. 526, 536, 573 S.E.2d 899, 906 
(2002), cert. denied, —— U.S. —, 156 L. Ed. 2d 640 (2003). Upon 
objection, it is the duty of the trial court to censor remarks not war- 
ranted by the law or evidence. State v. Barden, 356 N.C. 316, 354, 572 
S.E.2d 108, 133 (2002), cert. denied, —— U.S. —,, 155 L. Ed. 2d 1074 
(2003). “ ‘This Court will not disturb the trial court’s exercise of dis- 
cretion over the latitude of counsel’s argument absent any gross 
impropriety in the argument that would likely influence the jury’s ver- 
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dict.’” State v. Lloyd, 354 N.C. 76, 118, 552 S.E.2d 596, 622 (2001) 
(quoting State v. Cummings, 353 N.C. 281, 297, 543 S.E.2d 849, 859, 
cert. denied, 534 U.S. 965, 151 L. Ed. 2d 286 (2001)). 


The evidence defense counsel was arguing was admitted through 
Julian Atwood’s testimony. During defense counsel’s questioning of 
Atwood on direct examination, the following testimony was elicited: 


Q. Mr. Atwood, did you come back to Davidson County, 
North Carolina voluntarily? 


A. No. 


Q. Did a New Jersey Court order that you come back for 
this case? 


A. Yes. 
@. Was that after a hearing? 
A. Yes. 


Even if the trial court erred in sustaining the State’s objection to 
defense counsel’s argument, the error was harmless because it 
appears the essence of the above testimony was allowed in the argu- 
ment after the objection was sustained. Further, Atwood’s testimony 
was not credible. All of his testimony was related to establishing that 
McIntyre was the sole participant in the murder, testimony which 
was inconsistent with the testimony from the other witnesses. For 
instance, Johnny Pierce, the man who purchased the stolen weap- 
ons from defendant and McIntyre, testified that he was defendant’s 
friend and that defendant introduced him to MclInytre just days 
before the murder. Further, it was defendant who made contact with 
Pierce the night the weapons were sold to Pierce, and it was defend- 
ant who handled the negotiation and sale of the weapons. 


Moreover, the trial court instructed the jury that when the argu- 
ments of counsel differed from the evidence presented, the jurors 
were to “rely solely upon your recollection of the evidence in your 
deliberations.” In view of Atwood’s testimony as a whole and the 
allowed portions of defense counsel’s argument, the trial court’s deci- 
sion to limit defense counsel’s closing argument was not an abuse of 
discretion. Accordingly, we hold that the trial court did not err in sus- 
taining the State’s objection. This assignment of error is overruled. 


[3] In his next assignment of error, defendant contends that the trial 
court erred in failing to instruct the jury under Enmund v. Florida, 
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458 U.S. 782, 73 L. Ed. 2d 1140 (1982) and Tison v. Arizona, 481 
U.S. 187, 95 L. Ed. 2d 127 (1987). In Enmund, the United States 
Supreme Court precluded the death penalty for a defendant con- 
victed of first-degree murder who neither killed nor intended the 
killing. When addressing the Supreme Court’s holding in Enmund, 
this Court has stated: 


“[T]he Eighth Amendment forbids the imposition of the death 
penalty on a defendant who aids and abets in the commission 
of a felony in the course of which a murder is committed by 
others, when the defendant does not himself kill, attempt to kill, 
or intend that a killing take place or that lethal force will 
be employed.” 


Fletcher, 354 N.C. at 479, 555 S.E.2d at 549 (quoting State v. 
McCollum, 334 N.C. 208, 223, 433 S.E.2d 144, 151 (1993), cert. denied, 
512 U.S. 1254, 129 L. Ed. 2d 895 (1994)). 


In Tison v. Arizona, the Supreme Court further interpreted its 
holding in Enmund by concluding that “major participation in the 
felony committed, combined with reckless indifference to human life, 
is sufficient to satisfy the Enmund culpability requirement.” 481 U.S. 
at 158, 95 L. Ed. 2d at 145. “[N]o Enmund/Tison instruction is 
required when a defendant is convicted of first-degree murder on the 
basis of premeditation and deliberation and under the felony murder 
rule.” Fletcher, 354 N.C. at 479, 555 S.E.2d at 549; see also State v. 
Robinson, 342 N.C. 74, 88, 463 S.E.2d 218, 226 (1995), cert. denied, 
517 U.S. 1197, 1384 L. Ed. 2d 793 (1996). 


Defendant argues that the trial court was required to give the 
Enmund/Tison instruction notwithstanding the fact that he was con- 
victed of first-degree murder under the theory of premeditation and 
deliberation as well as under the felony murder rule. Specifically, 
defendant argues that there is a possibility that he could have been 
convicted of premeditated first-degree murder without the jury find- 
ing that he intended to kill the victim. Defendant further contends 
that this Court’s holding in Fletcher is inapplicable to this case 
because the finding of premeditated murder in this case could have 
been based on a finding that defendant acted in concert. 


Here, the State’s evidence portrayed defendant as an actor in con- 
cert, and the jury was given an acting in concert instruction. By con- 
trast, in Fletcher, the jury found the defendant guilty of premeditated 
first-degree murder under circumstances where the jury was not 
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given an instruction on acting in concert. 354 N.C. at 480, 555 S.E.2d 
at 550. 


In the case sub judice, the trial court’s acting in concert instruc- 
tion prevented the jury from concluding that defendant committed 
premeditated first-degree murder without also finding that defendant 
intended to kill the victim. In pertinent part, the trial court instructed 
the jury: 


[I]f you find from the evidence beyond a reasonable doubt that on 
or about the alleged date the defendant either by himself or act- 
ing with another intentionally killed the victim with a deadly 
weapon and that this proximately caused the victim’s death, and 
that the defendant intended to kill the victim, and that he acted 
with malice and premeditation and with deliberation, it would be 
your duty to return a verdict of first-degree murder on the basis 
of malice, premeditation, and deliberation. However, if you do 
not so find or have a reasonable doubt as to one or more of these 
things, you would not return a verdict of guilty of first-degree 
murder on the basis of malice, premeditation, and deliberation. 


(Emphasis added. ) 


Because the jury instructions explicitly required, for a finding of 
first-degree murder on the basis of premeditation and deliberation, 
that defendant, alone or acting with another, “intentionally killed the 
victim,” it would have been most improbable and in clear contraven- 
tion of the instructions for the jury to have found defendant guilty 
under the premeditation and deliberation theory without also con- 
cluding that “defendant intended to kill the victim.” The jury is pre- 
sumed to have followed the trial court’s instructions. See State v. 
Cummings, 352 N.C. 600, 623, 5386 S.E.2d 36, 53 (2000), cert. denied, 
532 U.S. 997, 149 L. Ed. 2d 641 (2001). 


Finally, defendant argues that during closing argument, the pros- 
ecutor improperly argued the meaning of “acting in concert.” 
Defendant suggests that the prosecutor’s argument on acting in 
concert could have allowed the jury to find that defendant was guilty 
of premeditated first-degree murder without also finding that de- 
fendant intended to murder the victim. The prosecutor argued to the 
jury as follows: 


[F]or a person to be guilty of a crime, it is not necessary that he, 
himself, do all of the acts necessary to constitute the crime. If 
two or more persons join in a purpose to commit robbery with a 
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dangerous weapon, felony breaking or entering, each of them 
if actually or constructively present is not only guilty of that 
crime ... but he is also guilty of any other crime committed by 
the other in the pursuance of the common purpose... as a nat- 
ural or probable consequence thereof. 


Defendant made no objection to this argument at trial. While this 
Court will review a prosecutor’s argument even though no objection 
was made at trial, there must be gross impropriety in order for this 
Court to hold that the trial court erred by failing to intervene ex mero 
motu. Carroll, 356 N.C. at 536, 573 S.E.2d at 906; State v. Johnson, 
298 N.C. 355, 369, 259 S.E.2d 752, 761 (1979). 


In the instant case, any possible confusion created by the prose- 
cutor’s closing argument was rendered harmless by the trial court’s 
instructions. The instructions conformed to the requirements of 
Enmund by requiring the jury to find that defendant “intend[ed] to 
kill” the victim. 458 U.S. at 798, 73 L. Ed. 2d at 1152. Moreover, this 
Court can presume that the jury followed the trial court’s instruc- 
tions. See Barden, 356 N.C. at 381-82, 572 S.E.2d at 149; State v. 
Jennings, 333 N.C. 579, 618, 430 S.E.2d 188, 208, cert. denied, 510 
U.S. 1028, 126 L. Ed. 2d 602 (1993). 


Accordingly, defendant’s argument that he was entitled to an 
instruction under Enmund and Tison is without merit. This assign- 
ment of error is overruled. 


[4] In his next assignment of error, defendant argues that the failure 
of the murder indictment to allege any aggravating circumstance was 
a jurisdictional defect requiring that his death sentence be vacated 
and a sentence of life imprisonment without parole be imposed. We 
considered and rejected this argument recently in State v. Hunt, 357 
N.C. 257, 582 S.E.2d 593 (2003). Accordingly, this assignment of error 
is overruled. 


[5] In defendant’s final assignment of error, he argues that the trial 
court erred in failing to submit to the jury and to instruct the jury on 
the (f)(4) mitigator. See N.C.G.S. § 15A-2000(f)(4) (2001) (“The 
defendant was an accomplice in or accessory to the capital felony 
committed by another person and his participation was relatively 
minor.”). Specifically, defendant contends that the testimony of 
defense witness Julian Atwood supported submission of the (f)(4) 
mitigating circumstance. Based upon our review of the record, we 
disagree. 
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Defendant concedes that he did not request the submission of 
this circumstance at trial. However, a trial court has no discretion In 
determining whether to submit a mitigating circumstance when “sub- 
stantial evidence” in support of the circumstance has been presented. 
Fletcher, 354 N.C. at 477, 555 S.E.2d at 547; State v. Skipper, 337 N.C. 
1, 44, 446 S.E.2d 252, 276 (1994), cert. denied, 513 U.S. 1134, 130 
L. Ed. 2d 895 (1995). The test for determining if the evidence is “sub- 
stantial evidence” is “ ‘whether a juror could reasonably find that the 
circumstance exists based on the evidence.’” State v. Kemmerlin, 
356 N.C. 446, 478, 573 S.E.2d 870, 892 (2002) (quoting Staite v. 
Fletcher, 348 N.C. 292, 323, 500 S.E.2d 668, 686 (1998), cert. denied, 
525 U.S. 1180, 143 L. Ed. 2d 113 (1999))}. The defendant bears the bur- 
den of producing “substantial evidence” of a circumstance before its 
submission to the jury is proper. State v. Holmes, 355 N.C. 719, 736, 
565 S.E.2d 154, 166-67, cert. denied, -— U.S. —-, 154 L. Ed. 2d 412 
(2002); State v. Rouse, 339 N.C. 59, 100, 451 S.E.2d 543, 566 (1994), 
cert. denied, 516 U.S. 832, 133 L. Ed. 2d 60 (1995). ~ 


“In order to be entitled to an instruction on [(f)(4)], it is neces- 
sary that there be evidence tending to show (1) that defendant was an 
accomplice in or an accessory to the capital felony committed by 
another, and (2) that his participation in the capital felony was rela- 
tively minor.” State v. Stokes, 308 N.C. 634, 656, 304 S.E.2d 184, 197 
(1983). At trial, Atwood testified that McIntyre admitted to being the 
sole participant in the murder of the victim and that defendant’s par- 
ticipation was limited to the break-in and armed robbery. Atwood fur- 
ther testified that McIntyre stated that he had given defendant the 
idea that they were only going to steal the weapons, although 
McIntyre had always planned to “shut this lady [the victim] up.” 


Several disinterested witnesses discredited Atwood’s testimony 
that McIntyre was the sole actor in the murder of the victim. Tanya 
Gentry, defendant’s sister, testified that when defendant arrived at 
her home on the day of the murder, he was covered in blood in a way 
that made it appear that he had “held something up and gutted it.” 
Further, defendant asked Gentry to destroy his bloody clothes. 
Defendant introduced McIntyre to Johnny Pierce, the man who pur- 
chased the stolen weapons from defendant and McIntyre, just days 
after the murder. Defendant also called Pierce to inform him that they 
were coming to his house with the weapons. Moreover, defendant 
handled the negotiation and sale of the weapons to Pierce. Kathy 
Coleman, defendant’s girlfriend, testified that after the murder, 
defendant gave her the victim’s jacket. These disinterested witnesses 
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presented testimony which was inconsistent with the account of 
events provided by Atwood. 


Based on the evidence, the jury could not reasonably have found 
that defendant played a “relatively minor” role in the murder of the 
victim. Therefore, the trial court did not err in not submitting to the 
jury and instructing the jury on the (f)(4) mitigating circumstance. 
This assignment of error is overruled. 


[6] In an additional argument, not formally designated as an issue for 
review by this Court, defendant asserts a potential claim for ineffec- 
tive assistance of counsel (IAC). Defendant bases his argument on 
defense counsel’s failure to present any mitigating evidence during 
the sentencing phase. Defendant asserts that his IAC claim cannot 
be presented adequately on direct appeal because information 
necessary to develop this claim is outside the record. Specifically, 
defendant contends that he would need to look at all mitigating 
evidence which was obtained by defense counsel, as well as mitigat- 
ing evidence that was reasonably available yet not acquired by 
defense counsel. 


In State v. Long, 354 N.C. 534, 540, 557 S.E.2d 89, 93 (2001), this 
Court previously addressed this issue and concluded that a defendant 
is not required to raise an IAC claim on direct appeal in all situations. 
Further, “given the nature of IAC claims, ‘defendants likely will not be 
in a position to adequately develop many IAC claims on direct 
appeal.’ ” Id. (quoting State v. Fair, 354 N.C. 131, 167, 557 S.E.2d 500, 
525 (2001), cert. denied, 535 U.S. 1114, 153 L. Ed. 2d 162 (2002)). 


Based upon our review of the record as it relates to this issue, it 
does appear there are evidentiary issues which may need to be devel- 
oped before defendant will be in a position to adequately raise his 
potential IAC claim. Accordingly, we hold that defendant’s IAC claim 
has not been waived by his failure to raise the issue before this Court 
on direct appeal. 


PRESERVATION ISSUES 


Defendant raises additional issues which he concedes have 
been previously decided contrary to his position by this Court: (1) the 
trial court erred by trying defendant for first-degree murder under 
the short-form indictment, (2) the trial court erred in its jury instruc- 
tions on defendant’s burden of proof as to mitigating circumstances, 
(3) the trial court erred in giving a jury instruction allowing the 
jury to determine whether the nonstatutory mitigating circumstances 
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found to exist had mitigating value, (4) the trial court erred in its 
jury instructions on Issues Three and Four which did not require 
jurors to consider mitigating circumstances found in Issue Two, 
(5) the trial court’s instructions on (e)(9) were unconstitutionally 
vague and overbroad, and (6) North Carolina’s death penalty scheme 
is unconstitutional. 


Defendant raises these issues for the purpose of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for possible further judicial review of this case. We have 
considered defendant’s arguments on these issues and find no com- 
pelling reason to depart from our prior holdings. These assignments 
of error are overruled. 


PROPORTIONALITY REVIEW 


[7] Having concluded that defendant’s trial and capital sentencing 
proceeding were free of prejudicial error, we must now review the 
record and determine: (1) whether the evidence supports the aggra- 
vating circumstances found by the jury and upon which the sentenc- 
ing court based its sentence of death; (2) whether the sentence was 
imposed under the influence of passion, prejudice or any other arbi- 
trary factor; and (3) whether the sentence is “excessive or dispropor- 
tionate to the penalty imposed in similar cases, considering both the 
crime and the defendant.” N.C.G.S. § 15A-2000(d)(2). After a thor- 
ough review of the transcript, record on appeal, briefs, and oral argu- 
ments of counsel, we are convinced that the evidence supported the 
jury’s finding of the three aggravating circumstances submitted. We 
further conclude that nothing in the record suggests that defendant’s 
death sentence was imposed under the influence of passion, preju- 
dice or any other arbitrary factor. We therefore turn to our final 
statutory duty of proportionality review. 


We must determine whether the imposition of the death penalty 
in defendant's case is proportionate, looking at both the defend- 
ant and the crime. See State v. Robinson, 336 N.C. 78, 133, 443 
S.E.2d 306, 334 (1994), cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 650 
(1995). The jury found the existence of three aggravating circum- 
stances: (1) the murder was committed to avoid a lawful arrest, 
N.C.G.S. § 15A-2000(e)(4); (2) the murder was committed while 
defendant was engaged in the commission of a robbery, N.C.G.S. 
§ 15A-2000(e)(5); and (3) the murder was especially heinous, atro- 
cious or cruel, N.C.G.S. § 15A-2000(e)(9). 
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The trial court submitted two statutory mitigating circumstances; 
however, the jury found the existence of only one: the “catchall” cir- 
cumstance, which includes “[a]ny other circumstance arising from 
the evidence which the jury deems to have mitigating value.” N.C.G.S. 
§ 15A-2000(f)(9). The trial court also submitted five nonstatutory mit- 
igating circumstances, and the jury found the existence of all five: (1) 
defendant did not resist arrest when he was arrested without an 
arrest warrant, (2) defendant allowed officers to search his car when 
he was arrested without an arrest warrant, (3) defendant helped offi- 
cers recover evidence of his crimes, (4) defendant did not have a his- 
tory of significant violent behavior, and (5) defendant came from a 
dysfunctional family. 


In our proportionality review, we begin by comparing this case to 
those cases where this Court has determined that the sentence of 
death was disproportionate. This Court has found the death pen- 
alty disproportionate in eight cases: Kemmerlin, 356 N.C. 446, 573 
S.E.2d 870; Benson, 323 N.C. 318, 3872 S.E.2d 517; State v. Stokes, 319 
N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 208, 341 S.E.2d 
713 (1986), overruled on other grounds by State v. Gaines, 345 N.C. 
647, 483 S.E.2d 3896, cert. denied, 522 U.S. 900, 1389 L. Ed. 2d 177 
(1997), and by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988); State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State v. 
Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 N.C. 
674, 309 S.E.2d 170 (1983); and State v. Jackson, 309 N.C. 26, 305 
S.E.2d 703 (1983). 


This case is not substantially similar to any case in which 
this Court has found the death penalty disproportionate. First, 
defendant was convicted on the basis of malice, premeditation and 
deliberation and under the felony murder rule. “ ‘The finding of 
premeditation and deliberation indicates a more cold-blooded and 
calculated crime.’” State v. Haselden, 357 N.C. 1, 30, 577 S.E.2d 594, 
612 (2003) (quoting State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 470, 
506 (1989), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990)). Further, this Court has repeatedly noted that 
“ ‘a finding of first-degree murder based on theories of premeditation 
and deliberation and of felony murder is significant.’ ” Carroll, 356 
N.C. at 555, 573 $.E.2d at 917 (quoting State v. Bone, 354 N.C. 1, 22, 
5990 8.E.2d 482, 495 (2001), cert. denied, 535 U.S. 940, 152 L. Ed. 2d 
231 (2002)). 


In the present case, defendant was also convicted of additional 
crimes against the victim: felonious breaking and entering of her 
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home and robbery with a dangerous weapon. This Court has deter- 
mined that two of the aggravating circumstances found, (e)(5) and 
(e)(9), standing alone, are sufficient to sustain death sentences. See 
Haselden, 357 N.C. at 30, 577 S.E.2d at 612; State v. Bacon, 337 N.C. 
66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 U.S. 1159, 
130 L. Ed. 2d 1083 (1995). 


It is also proper for this Court to compare this case to those cases 
where we have found the death penalty to be proportionate. State v. 
Williams, 355 N.C. 501, 591, 565 S.E.2d 609, 661 (2002), cert. denied, 
— U.S. —, 154L. Ed. 2d 808 (2003). Although this Court reviews all 
of the cases in the pool when engaged in our duty of proportionality 
review, we have repeatedly stated that we will not discuss or cite 
each of these cases every time we carry out this duty. Haselden, 357 
N.C. at 31, 577 S.E.2d at 613; State v. Gregory, 348 N.C. 2038, 213, 499 
S.E.2d 753, 760, cert. denied, 525 U.S. 952, 142 L. Ed. 2d 315 (1998). It 
suffices to say here that we conclude that the present case is more 
similar to certain cases in which we have found the sentence of death 
proportionate than to those in which juries have consistently 
returned recommendations of life imprisonment. 


Finally, the similarity of the cases is not the last word on the sub- 
ject of proportionality. State v. Wiley, 355 N.C. 592, 642, 565 S.E.2d 
22, 55 (2002), cert. denied, —— U.S. -—, 154 L. Ed. 2d 795 (2003); 
State v. Daniels, 337 N.C. 243, 287, 446 S.E.2d 298, 325 (1994), cert. 
denied, 513 U.S. 1135, 180 L. Ed. 2d 895 (1995). Similarity “merely 
serves as an initial point of inquiry.” Daniels, 337 N.C. at 287, 446 
S.E.2d at 325. Whether the death penalty is disproportionate “ulti- 
mately rest[s] upon the ‘experienced judgments’ of the members of 
this Court.” Haselden, 357 N.C. at 31, 577 S.E.2d at 613 (quoting State 
v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, 513 US. 
1046, 130 L. Ed. 2d 547 (1994)). 


Based upon the foregoing and the entire record in this case, we 
cannot conclude as a matter of law that the sentence of death was 
excessive or disproportionate. We hold that defendant received a fair 
trial and capital sentencing proceeding, free of prejudicial error. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. PAUL ANTHONY BROWN 


No. 145A02 
(Filed 22 August 2003) 


Indigent Defendants— motion for state-funded expert 
assistance—substance induced mood disorder 


The trial court did not abuse its discretion in a double first- 
degree murder case by denying the indigent defendant’s ex parte 
motion for an additional expert on substance induced mood dis- 
order, because: (1) defendant failed to meet his burden of show- 
ing particularized need when the trial court had already 
appointed a psychologist for defendant and nothing prevented 
that psychologist from consulting with other experts; (2) the orig- 
inal psychologist who diagnosed defendant’s disorder testified 
concerning substance induced mood disorder during the sen- 
tencing phase of defendant’s trial and that psychologist is an 
expert in drug abuse; (3) defendant failed to show how he was 
deprived of a fair trial without the additional expert assistance 
given the availability of two psychologists to assist him in the 
preparation of his case; and (4) defendant has not demonstrated 
a reasonable likelihood that the additional expert could have 
materially assisted him in the preparation of his case. 


. Evidence— prior crimes or bad acts—malicious wound- 


ing—impeachment 

The trial court did not err in a double first-degree mur- 
der case by denying defendant’s motion in limine seeking to pre- 
vent the State from using his 1986 Virginia conviction for mali- 
cious wounding to impeach him during cross-examination even 
though defendant contends under N.C.G.S. § 8C-1, Rule 403 that 
the probative value of the conviction was substantially out- 
weighed by the danger of unfair prejudice to him, because: (1) 
N.C.G.S. § 8C-1, Rule 609 governs whether a prior conviction may 
be used to impeach a witness; (2) the language of Rule 609(a) that 
the evidence “shall be admitted” is mandatory, leaving no room 
for the trial court’s discretion; and (3) although Rule 609(b) 
requires a balancing test for a conviction more than ten years old, 
the conviction in this case is less than ten years old. 
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3. Homicide— first-degree murder—indictment—failure to 
allege aggravating circumstance 


Although defendant contends the failure of the indictment 
used to charge him with first-degree murder to allege any aggra- 
vating circumstance was a jurisdictional defect requiring that his 
death sentence be vacated and a sentence of life imprisonment 
without parole be imposed, this argument has already been 
rejected by our Supreme Court. 


4. Sentencing— nonstatutory mitigating circumstances— 
kicked drug habit—did not intend injury or harm to victim 
The trial court did not err in a double first-degree murder 
case by failing to peremptorily instruct the Jury on two nonstatu- 
tory mitigating circumstances including that defendant success- 
fully kicked his drug habit and that defendant did not intend any 
injury or harm to the victim toddler, because: (1) the evidence 
supporting these two mitigating circumstances were not contro- 
verted; and (2) while the trial court declined to provide peremp- 
tory instructions on these mitigating circumstances, the trial 
court nonetheless submitted both mitigating circumstances for 
the jury’s consideration. 


5. Sentencing— capital—death penalty—proportionate 


The trial court did not err in a first-degree murder case by 
sentencing defendant to the death penalty, because: (1) defend- 
ant was convicted under the felony murder rule with the under- 
lying felony being the first-degree murder of another victim that 
was committed with premeditation and deliberation; (2) the 
murders occurred inside the home; (8) none of the cases in which 
the death penalty has been disproportionate has involved the 
murder of a small child; and (4) the jury found the aggravating 
circumstances under N.C.G.S. § 15A-2000(e)(3) that defendant 
had been previously convicted of a violent felony and under 
N.C.G.S. § 15A-2000(e)(10) that defendant knowingly created a 
great risk of death to more than one person by means of a 
weapon which would normally be hazardous to the lives of more 
than one person. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge Howard E. 
Manning, Jr., on 11 August 2000 in Superior Court, Wayne County, 
upon a jury verdict finding defendant guilty of first-degree murder. 
Heard in the Supreme Court 12 March 2003. 
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Roy Cooper, Attorney General, by Barry S. McNeill, Special 
Deputy Attorney General, for the State. 


James R. Glover for defendant-appellant. 


WAIN WRIGHT, Justice. 


On 14 April 1997, a Wayne County grand jury indicted Paul 
Anthony Brown (defendant) for the first-degree murder of 
Latashonette Cox and the first-degree murder of an infant, David 
Dishon Franklin. Defendant was tried capitally before a jury at the 30 
March 1998 session of Superior Court, Wayne County. On 7 April 
1998, the jury found defendant guilty of the premeditated, first-degree 
murder of Latashonette Cox. On the same date, the jury found 
defendant guilty of the first-degree murder of David Franklin under 
the felony murder rule. 


At the time of defendant’s trial, defendant was challenging his 
1986 conviction in Virginia for malicious wounding. The State 
planned to use this prior conviction as an aggravating circumstance 
in the capital sentencing proceeding in the present case. Because of 
defendant’s pending challenge to his Virginia conviction, the trial 
court in the present case postponed the sentencing portion of de- 
fendant’s trial until the completion of the proceedings in Virginia. 
Defendant's challenge to his 1986 Virginia conviction was ultimately 
unsuccessful. 


The trial court subsequently entered an order arresting judgment 
on the murder conviction for Latashonette Cox because it merged 
into the felony murder conviction of David Franklin. Accordingly, the 
sentencing proceeding of the case considered only the murder con- 
viction for David Franklin. On 11 August 2000, following a capital sen- 
tencing proceeding, the jury in the present case recommended that 
defendant receive a sentence of death. The trial court entered judg- 
ment in accordance with that recommendation. 


Evidence presented at the guilt-innocence phase of the trial 
showed that defendant and victim Cox were in a romantic relation- 
ship. Victim Franklin was the eighteen-month-old child of one of vic- 
tim Cox’s friends, Jessica Franklin. 


On 21 December 1996, shortly before midnight, defendant and 
victim Cox got into an argument. Cox kicked defendant out of the 
apartment and told him to “get her presents from under the tree.” 
Defendant left the apartment but was clearly upset. Around 11:45 
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p.m., defendant went to the residence of Mary Cox, victim Cox’s 
mother, and complained that victim Cox had “kicked him out.” 
Defendant appeared upset and Mary Cox could tell defendant had 
been drinking. 


Defendant returned to victim Cox’s apartment about twenty-five 
to thirty minutes after Cox had asked him to leave. Jessica Franklin 
allowed defendant into the apartment and spoke with him briefly. 
Franklin dozed off in a chair, but was startled by gunshots. Franklin 
watched as defendant shot and killed victim Cox and victim Franklin 
while they lay in bed. Victim Cox was leaning back in the bed in a 
defensive position and victim Franklin was on his back. 


Jessica Franklin ran from the apartment and frantically knocked 
on the door of Cymantha Tate’s apartment. Franklin was hysterical 
and said, “He shot my baby. He shot my sister.” (Jessica Franklin 
commonly referred to victim Cox as her “sister,” even though the two 
were unrelated.) Tate told Franklin to call the police and left the res- 
idence to help Franklin. As Franklin and Tate were returning to Tate’s 
apartment, they saw defendant’s vehicle driving away from the apart- 
ment complex. The police arrived within a few minutes. Franklin told 
police that defendant kept a nine-millimeter gun inside the residence 
and that defendant had committed the shootings. 


Police Officer C.H. Newsome responded to the scene of the mur- 
ders. He checked both victims and concluded they were dead. When 
Officer Newsome swept the apartment for the gunman, he found two 
children sleeping in another room. 


At approximately 12:45 a.m. on 22 December 1996, Emergency 
Medical Technician Jerry Barnes and his partner responded to the 
call at the murder scene. They checked both victims and verified that 
they were dead. 


In the early morning of 22 December 1996, Goldsboro Police 
Officer Ron Melvin searched the crime scene and found eight shell 
casings and seven bullet fragments. State Bureau of Investigation 
Special Agent Al Langly was admitted at trial as an expert in forensic 
firearms examination. Special Agent Langly analyzed the evidence 
submitted to him by the Goldsboro Police Department. He deter- 
mined that eight bullets had been fired. He further concluded that all 
eight bullets had been fired from the same gun. Special Agent Langly 
~ also determined that the weapon used in the murders was a nine-mil- 
limeter, semiautomatic handgun that would have held eight or nine 
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bullets in the clip. The gun would have had a safety device that had 
to be manually switched off. 


On 22 December 1996, Dr. John Butts, chief medical examiner 
for the State of North Carolina, participated in autopsies on the bod- 
ies of both victims. Dr. Butts was admitted at trial as an expert in 
forensic pathology. 


The autopsy of victim Franklin, the infant, revealed that Franklin 
had three gunshot wounds—one to his right chin, one to his right 
chest, and one to his right abdomen. Franklin had two exit wounds in 
his back. One bullet struck Franklin in the jawbone and came to rest 
against the base of his skull. A second bullet struck Franklin in the 
chest and damaged his heart and left lung before exiting his back. A 
third bullet struck Franklin in the abdomen and damaged his liver 
and right lung before exiting his back. All of Franklin’s wounds were 
secondary wounds, meaning that the bullets passed through the body 
of victim Cox before striking Franklin. The cause of Franklin’s death 
was multiple gunshot wounds. 


The autopsy of victim Cox revealed that Cox’s death was also 
caused by multiple gunshot wounds. Indeed, victim Cox suffered at 
least ten gunshot wounds. Among Cox’s injuries was a gunshot 
wound from a bullet that struck the inner corner of her right eye, 
struck her jaw, and exited her body through the neck. This wound 
indicated the gun was in close proximity to Cox when it was fired. 
Another bullet struck the base of Cox’s left ear, passed through the 
spinal canal, damaged the sixth and seventh vertebra in her neck, and 
lodged in her shoulder. This wound would have caused instant paral- 
ysis in the lower extremities. At least three bullets that passed 
through Cox’s hand were described as defensive wounds, incurred 
while attempting to ward off an attack. Extensive internal bleeding 
continued for a time following the shooting; this showed that Cox’s 
heart continued to beat during this time. 


PRETRIAL ISSUES 


[1] In his first assignment of error, defendant argues that his state 
and federal constitutional rights to due process and effective assist- 
ance of counsel were violated when the trial court denied his ex parte 
motion for an expert on “substance induced mood disorder.” 


The trial court approved defendant’s initial ex parte application 
for the assistance of a mental health expert, and defense counsel 
chose Dr. Gary Bachara, a psychologist, to review defendant’s mental 


IN THE SUPREME COURT 387 


STATE v. BROWN 
[357 N.C. 382 (2003)] 


status. Based on his testing and examination of defendant, Dr. 
Bachara concluded that defendant was suffering from “substance 
induced mood disorder, which . .. brings on a psychosis.” However, 
because Dr. Bachara contended that he was only “generally familiar” 
with this disorder, he recommended that defendant’s counsel retain 
“a specialist in order to explain the diagnosis and the physiology of 
this diagnosis” to the jury. Defendant’s counsel subsequently con- 
tacted Dr. Brian McMillen, with the Department of Pharmacology and 
Toxicology at the East Carolina University School of Medicine, who 
informed them of the fee for his services. Defendant’s counsel 
accordingly made an ex parte motion for the appointment of Dr. 
McMillen as an expert in substance induced psychosis. The trial court 
denied this motion. 


Indigent criminal defendants are entitled to mental health 
experts upon a showing to the trial judge that “[the defendant’s] san- 
ity at the time of the offense is to be a significant factor at trial.” Ake 
v. Oklahoma, 470 U.S. 68, 83, 84 L. Ed. 2d 53, 66 (1985). Although Ake 
dealt specifically with expert psychiatric assistance, this Court has 
repeatedly extended the rationale in Ake to other areas of expert 
assistance. See, e.g., State v. Moore, 321 N.C. 327, 344, 364 S.E.2d 648, 
656 (1988) (fingerprint expert); State v. Penley, 318 N.C. 30, 51-52, 
347 S.E.2d 783, 795-96 (1986) (pathologist); State v. Johnson, 317 
N.C. 193, 199, 344 S.E.2d 775, 779 (1986) (medical expert). Thus, we 
have held that a defendant can obtain state-funded expert assistance 
only upon a particularized showing that: “‘(1) he will be deprived of 
a fair trial without the expert assistance, or (2) there is a reasonable 
likelihood that it will materially assist him in the preparation of his 
case.” State v. Parks, 331 N.C. 649, 656, 417 S.E.2d 467, 471 (1992) 
(quoting Moore, 321 N.C. at 335, 364 S.E.2d at 652); see also N.C.G.S. 
§ 7A-450(b) (2001) (requiring the State to provide indigent persons 
with “the necessary expenses of representation”). The determination 
of whether a defendant has made an adequate showing of particular- 
ized need lies largely within the discretion of the trial court. State v. 
Cummings, 353 N.C. 281, 298, 543 S.E.2d 849, 856, cert. denied, 534 
U.S. 965, 151 L. Ed. 2d 286 (2001). While particularized need is a fluid 
concept determined on a case-by-case basis, “ “[m]ere hope or suspi- 
cion that favorable evidence is available is not enough.’” State v. 
Page, 346 N.C. 689, 696-97, 488 S.E.2d 225, 230 (1997) (quoting State 
v. Holden, 321 N.C. 125, 136, 862 S.E.2d 513, 522 (1987), cert. denied, 
486 U.S. 1061, 100 L. Ed. 2d 935 (1988)), cert. denied, 522 U.S. 1056, 
139 L. Ed. 2d 651 (1998). 
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In the present case, defendant’s written motion for additional 
expert assistance was presented and heard ex parte. At the ex parte 
hearing, defense counsel informed the court that Dr. Kenneth 
Feigenbaum, a Virginia state-appointed forensic psychologist, had 
previously diagnosed defendant with “a substance induced psychosis 
type of situation” in connection with defendant's 1986 Virginia trial 
for malicious wounding. Dr. Feigenbaum concluded that defendant’s 
ingestion of phencyclidine (PCP) had caused defendant to be unable 
to distinguish right from wrong at the time of the assault. In the pres- 
ent case, defendant contended that the appointment of Dr. McMillen 
was necessary to support either an insanity or diminished capacity 
defense. Moreover, defendant contended that the expert testimony 
would be necessary in a collateral challenge of the Virginia convic- 
tion, which the State intended to use as an aggravating circumstance. 


Based on the evidence presented by defendant, the trial court 
concluded that defendant had not met his burden of showing particu- 
larized need. The trial court noted that it had already appointed a psy- 
chologist for defendant and that “nothing is to prevent Dr. Bachara 
from consulting with other experts.” 


After thoroughly reviewing the entire record,! we find no error 
in the trial court’s decision to deny defendant’s ex parte motion for 
the appointment of Dr. McMillen. Dr. Bachara interviewed and 
tested defendant over a period of four consecutive weeks for “four 
or five hours” at a time. From these interviews, Dr. Bachara con- 
cluded that defendant suffered from “a substance induced mood dis- 
order, which actually brings on a psychosis.” Defendant has failed to 
show what Dr. McMillen could have contributed to the confirmation 
of Dr. Bachara’s already-completed diagnosis. Moreover, Dr. 
Feigenbaum, the original psychologist who diagnosed defendant's 
disorder, testified concerning substance induced mood disorder dur- 
ing the sentencing phase of defendant’s trial. In a separate portion of 
his brief, defendant concedes that Dr. Feigenbaum is an expert in 
drug abuse. 


Defendant has failed to show us that he was “deprived of a fair 
trial without the expert assistance” of Dr. McMillen, given the avail- 
ability of both Dr. Bachara and Dr. Feigenbaum to assist him in the 


1. At defendant’s request, the written ex parte motion requesting the appointment 
of an additional expert witness was sealed. We thoroughly examined the documents 
under seal and concluded that the contents provide no additional evidence which 
would have enabled defendant to meet his burden of demonstrating “particularized 
need.” 
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preparation of his case. See Parks, 331 N.C. at 656, 417 S.E.2d at 471. 
Likewise, defendant has not demonstrated “a reasonable likelihood” 
that Dr. McMillen “[c]ould [have] materially assist{ed] him in the 
preparation of his case.” Jd. Rather, defendant has offered “ ‘little 
more than undeveloped assertions that the requested assistance 
would be beneficial.’” State v. Artis, 316 N.C. 507, 512, 342 S.E.2d 
847, 851 (1986) (quoting Caldwell v. Mississippi, 472 U.S. 320, 323-24 
n.1, 86 L. Ed. 2d 231, 236 n.1 (1985)). Accordingly, we find no abuse 
of discretion in the trial court’s decision to deny defendant’s ex parte 
motion that Dr. McMillen be appointed as an expert on substance 
induced mood disorder. 


This assignment of error is without merit. 


{2] In his next assignment of error, defendant objects to the trial 
court’s denial of his motion in limine seeking to prevent the State 
from using his 1986 Virginia conviction for malicious wounding to 
impeach him during cross-examination. Defendant contends that 
his conviction could not be used for impeachment purposes be- 
cause the “probative value [of the conviction was] substantially out- 
weighed by the danger of unfair prejudice” to him. N.C.G.S. § 8C-l, 
Rule 403 (1992). 


Whether a prior conviction may be used to impeach a witness 
is governed by N.C.G.S. § 8C-1, Rule 609, which provides in perti- 
nent part: 


(a) General Rule.—For the purpose of attacking the credi- 
bility of a witness, evidence that he has been convicted of a crime 
punishable by more than 60 days confinement shall be admitted 
if elicited from him or established by public record during cross- 
examination or thereafter. 


(b) Time limit.—Evidence of a conviction under this rule is 
not admissible if a period of more than 10 years has elapsed since 
the date of the conviction or of the release of the witness from 
the confinement imposed for that conviction, whichever is the 
later date, unless the court determines, in the interests of justice, 
that the probative value of the conviction supported by specific 
facts and circumstances substantially outweighs its prejudicial 
effect. However, evidence of a conviction more than 10 years old 
as calculated herein is not admissible unless the proponent gives 
to the adverse party sufficient advance written notice of intent to 
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use such evidence to provide the adverse party with a fair oppor- 
tunity to contest the use of such evidence. 


N.C.G.S. § 8C-1, Rule 609(a), (b) (1992) (amended 1999). 


In the present case, the trial court noted that defendant was con- 
victed in 1986 of malicious wounding and that defendant remained in 
prison for this offense until 1991 or 1992. Defendant’s trial in the 
present case occurred in 1998. Accordingly, the 1986 Virginia convic- 
tion does not fall under the exclusionary provisions of Rule 609(b) 
because the date of trial in the present case is well within ten years 
from the date of defendant’s release from confinement in Virginia. 
See id. 


Defendant nonetheless urges this Court to apply the balancing 
test of N.C. R. Evid. 403 to his conviction. Defendant’s argument fails 
to take into account the clearly expressed intent of the legislature. 
The language of Rule 609(a) (“shall be admitted”) is mandatory, leav- 
ing no room for the trial court’s discretion. Moreover, while N.C. R. 
Evid. 609(b) requires a balancing test of the probative value and prej- 
udicial effect of a conviction more than ten years old, this provision 
is explicitly absent from 609(a). Indeed, the official comments to 
Rule 609(a) reveal an unequivocal intention to diverge from the fed- 
eral requirement of a balancing test. N.C.G.S. § 8C-1, Rule 609 official 
commentary, para. 4 (“Subdivision (a) also deletes the requirement in 
Fed. R. Evid. 609(a) that the court determine that the probative value 
of admitting evidence of the prior conviction outweighs its prejudi- 
cial effect to the defendant.”). We therefore hold that the trial court 
did not err in denying defendant’s motion in limine seeking to 
exclude his 1986 conviction. 


This assignment of error is without merit. 


[3] In another assignment of error, defendant argues that the failure 
of the murder indictment to allege any aggravating circumstance was 
a jurisdictional defect requiring that his death sentence be vacated 
and a sentence of life imprisonment without parole be imposed. We 
considered and rejected this argument in State v. Hunt, 357 N.C. 257, 
582 S.E.2d 593 (2003). 


This assignment of error is therefore without merit. 
CAPITAL SENTENCING PROCEEDING 


[4] Defendant next assigns as error the trial court’s failure to 
peremptorily instruct the jury on two nonstatutory mitigating 
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circumstances. Specifically, defendant argues that peremp- 
tory instructions were warranted on the following nonstatutory miti- 
gating circumstances: (1) defendant “successfully kicked his drug 
habit,” and (2) defendant “did not intend any injury or harm to David 
Dishon Franklin.” 


A trial court is required to give a peremptory instruction on a 
mitigating circumstance only when the evidence supporting the 
mitigating circumstance is uncontroverted. State v. Womble, 343 N.C. 
667, 683, 473 S.E.2d 291, 300 (1996), cert. denied, 519 U.S. 1095, 136 
L. Ed. 2d 719 (1997). In the present case, the evidence supporting the 
two mitigating circumstances at issue was not uncontroverted. 
Moreover, while the trial court declined to provide peremptory 
instructions on these mitigating circumstances, the trial court 
nonetheless submitted both mitigating circumstances for the jury’s 
consideration. As such, defendant was not deprived of the potential 
benefit of the mitigating circumstances. Accordingly, we find no error 
in the trial court’s refusal to peremptorily instruct the jury on these 
mitigating circumstances. 


First, the evidence was controverted as to whether defendant had 
“successfully kicked his drug habit.” At trial, the prosecutor properly 
argued that the evidence was in dispute as to whether defendant in 
fact had a drug habit. Dr. Kenneth Feigenbaum testified that PCP 
does not provide an extended physiological craving and does not 
usually cause any withdrawal. Dr. Feigenbaum further testified that 
PCP addiction “tends to be primarily psychological.” While Dr. 
Feigenbaum testified at one point that defendant had suffered 
“some degree of addiction,” Dr. Feigenbaum later testified that 
defendant’s condition could also be referred to as PCP “abuse.” Dr. 
Feigenbaum admitted that he “was not being very technical” about 
differentiating between addiction and abuse. Dr. Feigenbaum then 
agreed that the distinction between abuse and addiction is an impor- 
tant one because “a person can abuse a drug and be an abuser by 
choice or a person can be an addict and perhaps have less of a choice 
when they take a drug.” 


In any event, the record does not reveal uncontroverted evi- 
dence that defendant had a “drug habit.” As such, the trial court 
properly refused to peremptorily instruct the jury on this mitigating 
circumstance. 


Similarly, the evidence was controverted as to whether defendant 
“did not intend any injury or harm to David Dishon Franklin.” When 


392 IN THE SUPREME COURT 


STATE v. BROWN 
[357 N.C. 382 (2003)] 


defendant requested a peremptory instruction on this mitigating cir- 
cumstance, the trial court properly stated, “I’m not going to give a 
peremptory on that. One of the reasons is I'm really getting into a 
question of opinion on that, the Court’s opinion, and I think the jury’s 
job is to consider what happened, not mine.” Additionally, during the 
sentencing proceeding, Jessica Franklin testified that when she 
allowed defendant back into the apartment on the night of the mur- 
ders, she told defendant that “[victim Cox] was back there [in the 
bedroom] putting my baby to sleep.” Defendant responded, “Oh,” and 
became very quiet. This evidence reveals that defendant may have 
had notice that victim Franklin was in the bedroom where defendant 
entered and fired numerous shots into the bed. 


We cannot say that the evidence that defendant did not intend to 
harm victim Franklin was uncontroverted. Accordingly, the trial 
court properly refused to give the jury a peremptory instruction on 
the mitigating circumstance. 


This assignment of error is overruled. 
PRESERVATION ISSUES 


Defendant raises two additional issues that this Court has previ- 
ously decided contrary to defendant’s position: (1) the failure of the 
indictment to allege premeditation and deliberation, or that the 
killing occurred in the course of a specified felony, and (2) the defin- 
ition of mitigating circumstances in the trial court’s charge to the jury. 


We have considered defendant’s contentions on these issues and 
find no reason to depart from our prior holdings. We therefore reject 
these arguments. 


PROPORTIONALITY REVIEW 


[5] Having concluded that defendant’s trial and capital sentencing 
proceeding were free from prejudicial error, we are required to 
review and determine: (1) whether the evidence supports the jury’s 
finding of the aggravating circumstances upon which the sentence of 
death was based; (2) whether the death sentence was imposed under 
the influence of passion, prejudice, or any other arbitrary factor; and 
(3) whether the death sentence is excessive or disproportionate to 
the penalty imposed in similar cases, considering both the crime and 
the defendant. N.C.G.S. § 15A-2000(d)(2) (2001). 


As a collateral matter, we first note that defendant argues that 
this Court’s standards for proportionality review are vague and arbi- 
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trary, depriving him of his constitutional rights to notice, to effective 
assistance of counsel, to due process, and to be free from cruel and 
unusual punishment. We have previously rejected this issue in State 
v. Simpson, 341 N.C. 316, 358-59, 462 S.E.2d 191, 215-16 (1995), cert. 
denied, 516 U.S. 1161, 184 L. Ed. 2d 194 (1996), and see no reason to 
depart from our prior holding. 


In the present case, the trial court ordered that defendant’s first- 
degree murder conviction for victim Cox be merged into defendant’s 
first-degree felony murder conviction for victim Franklin. Following 
a capital sentencing proceeding, the jury found both aggravating cir- 
cumstances submitted: (1) defendant had been previously convicted 
of a felony involving the use or threat of violence to the person, 
N.C.G.S. § 15A-2000(e)(3); and (2) defendant knowingly created a 
great risk of death to more than one person by means of a weapon 
which would normally be hazardous to the lives of more than one 
person, N.C.G.S. § 15A-2000(e)(10). 


The trial court submitted three statutory mitigating circum- 
stances for the jury’s consideration: (1) defendant has no significant 
history of prior criminal history, N.C.G.S. § 15A-2000(f)(1); (2) the 
capital felony was committed while defendant was under the influ- 
ence of mental or emotional disturbance, N.C.G.S. § 15A-2000()(2); 
and (3) the catchall mitigating circumstance of “[a]ny other circum- 
stance arising from the evidence which the jury deems to have miti- 
gating value,” N.C.G.S. § 15A-2000(f)(9). The jury did not find that any 
of these statutory mitigating circumstances existed. Of the thirty-five 
nonstatutory mitigating circumstances submitted by the trial! court, 
the jury found twenty to exist. 


After thoroughly examining the record, transcripts, briefs, and 
oral arguments, we conclude the evidence fully supports the ag- 
gravating circumstances found by the jury. Moreover, we find no 
indication the sentence of death was imposed under the influence of 
passion, prejudice, or any other arbitrary factor. We now turn to our 
final statutory duty of proportionality review. 


The purpose of proportionality review is to “eliminate the possi- 
bility that a person will be sentenced to die by the action of an aber- 
rant jury.” Holden, 321 N.C. at 164-65, 362 S.E.2d at 537. Additionally, 
proportionality review acts “[a]s a check against the capricious or 
random imposition of the death penalty.” State v. Barfield, 298 N.C. 
306, 354, 259 S.E.2d 510, 544 (1979), cert. denied, 448 U.S. 907, 65 
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L. Ed. 2d 1137 (1980). “In our proportionality review, we must com- 
pare the present case with other cases in which this Court has ruled 
upon the proportionality issue.” State v. McCollum, 334 N.C. 208, 240, 
433 S.E.2d 144, 162 (1993), cert. denied, 012 U.S. 1254, 129 L. Ed. 2d 
895 (1994). 


We have found the death sentence disproportionate in eight 
cases. State v. Kemmerlin, 356 N.C. 446, 573 S.E.2d 870 (2002); State 
v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988); State v. Stokes, 319 
N.C. 1, 352 S.E.2d 653 (1987); State v. Rogers, 316 N.C. 203, 341 S.E.2d 
713 (1986), overruled on other grounds by State v. Gaines, 345 N.C. 
647, 483 S.E.2d 396, cert. denied, 522 U.S. 900, 1389 L. Ed. 2d 177 
(1997), and by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 
(1988); State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985); State 
v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984); State v. Bondurant, 309 
N.C. 674, 309 S.E.2d 170 (1983); Staite v. Jackson, 309 N.C. 26, 305 
S.E.2d 703 (1983). 


We conclude that this case is not substantially similar to any case 
in which this Court has found the death penalty disproportionate. 
First, defendant was convicted under the felony murder rule, with the 
underlying felony being the first-degree murder of victim Cox. “We 
find it significant that in none of the cases in which this Court has 
found the death penalty disproportionate were there multiple victims 
or multiple major felonies committed during the crime.” State v. 
Gregory, 348 N.C. 2038, 218, 499 S.E.2d 753, 760, cert. denied, 525 U.S. 
952, 142 L. Ed. 2d 315 (1998). Defendant committed a premeditated 
and deliberate murder of victim Cox, firing at least eight rounds from 
a semiautomatic handgun into her body at close range. Some of these 
bullets apparently passed completely through victim Cox’s body, 
entering and fatally wounding eighteen-month-old David Franklin as 
he lay on the bed beside victim Cox. These murders occurred inside 
the home, a factor we have noted to “shock[] the conscience, not only 
because a life was senselessly taken, but because it was taken [at] an 
especially private place, one [where] a person has a right to feel 
secure.” State v. Brown, 320 N.C. 179, 231, 358 S.E.2d 1, 34, cert. 
denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 


We additionally note that none of the cases in which the death 
penalty has been held disproportionate has involved the murder of a 
small child. “[S]uch a factor [weighs] heavily against this adult 
defendant, as we have stated before that murders of small children, 
as well as teenagers, ‘particularly [shock] the conscience.’ ” State v. 
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Walls, 342 N.C. 1, 72, 72 n.8, 463 S.E.2d 738, 777, 777 n.3 (1995) (quot- 
ing State v. Artis, 325 N.C. 278, 344, 384 S.E.2d 470, 508 (1989), sen- 
tence vacated on other grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 
(1990), and noting that although Artis is no longer in the proportion- 
ality pool, “the principle remains the same”), cert. denied, 517 U.S. 
1197, 134 L. Ed. 2d 794 (1996). 


Finally, “[ijn none of the cases in which the death penalty was 
found to be disproportionate has the jury found the (e)(3) aggravat- 
ing circumstance.” State v. Peterson, 350 N.C. 518, 588, 516 S.E.2d 
131, 143 (1999), cert. denied, 528 U.S. 1164, 145 L. Ed. 2d 1087 (2000). 
“The jury’s finding of the prior conviction of a violent felony aggra- 
vating circumstance is significant in finding a death sentence propor- 
tionate.” State v. Lyons, 343 N.C. 1, 27, 468 S.E.2d 204, 217, cert. 
denied, 519 U.S. 894, 1386 L. Ed. 2d 167 (1996). In the present case, the 
jury found not only the (e)(3) aggravating circumstance, it also found 
the (e)(10) aggravating circumstance. See N.C.G.S. § 15A-2000 (e)(10) 
(2001) (“The defendant knowingly created a great risk of death to 
more than one person by means of a weapon or device which would 
normally be hazardous to the lives of more than one person.”) 


We also compare this case with the cases in which this Court has 
found the death penalty to be proportionate. McCollum, 334 N.C. at 
244, 433 S.E.2d at 164. Although we review all cases in that pool when 
engaging in our statutorily mandated duty of proportionality review, 
we have repeatedly stated that “we will not undertake to discuss or 
cite all of those cases each time we carry out that duty.” /d.; accord 
Gregory, 348 N.C. at 213, 499 S.E.2d at 760. After thoroughly analyz- 
ing the present case, we conclude this case is more similar to cases 
in which we have found the sentence of death proportionate than to 
those in which we have found it disproportionate. 


Whether a sentence of death is “disproportionate in a particular 
case ultimately rest[s] upon the ‘experienced judgements’ of the 
members of this Court.” State v. Green, 336 N.C. 142, 198, 443 S.E.2d 
14, 47, cert. denied, 513 U.S. 1046, 180 L. Ed. 2d 547 (1994). Based 
upon the characteristics of this defendant and the crimes he commit- 
ted, we are convinced that the sentence of death recommended by 
the jury and ordered by the trial court in the instant case is neither 
disproportionate nor excessive. 


Accordingly, we conclude defendant received a fair trial and 
capital sentencing proceeding, free from prejudicial error. The judg- 
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ment of the trial court sentencing defendant to death must there- 
fore be left undisturbed. 


NO ERROR. 


WILLIAM J. WISE AND LYNN P. WISE v. HARRINGTON GROVE COMMUNITY ASSOCI- 
ATION, INC., AND TOM FITZGERALD, TAMARA JAMES, DAVE BECHERER, 
STEWART JOSLIN, BILL SCHULTZ, aND MIKE DALTON, IN THEIR OFFICIAL CAPACI- 
TIES AS MEMBERS OF THE HARRINGTON GROVE COMMUNITY ASSOCIATION BOARD OF 
DIRECTORS 


No. 428A02 
(Filed 22 August 2003) 


Deeds— restrictive covenants—planned community—declara- 
tory judgment 


A fine levied by defendant homeowners association, cre- 
ated prior to 1999, against plaintiff homeowners under N.C.G.S. 
§ 47F-3-102(12) for violation of architectural standards in a 
planned community arising out of the construction of a retaining 
wall for a swimming pool was ultra vires and void, because: (1) 
the articles of incorporation and bylaws at issue do not authorize 
defendant to fine anyone, the architectural standards in effect 
when this action arose do not properly authorize defendant to 
issue fines, and our Supreme Court declines to create such a 
power by implication in light of the legal rule that restrictive 
covenants must be strictly construed; (2) the North Carolina 
Planned Community Act (PCA) does not retroactively authorize 
defendant to fine plaintiffs for violations of restrictive covenants 
in the declaration despite the lack of express authorization in the 
declaration itself, in defendant’s articles of incorporation, or in 
the corresponding bylaws; and (3) where the declaration of a 
homeowners association created prior to 1999 is silent as to 
whether an association has power to fine its own members 
but provides, as in the instant declaration, for amendment of the 
declaration of provisions, the homeowners association may 
obtain the power to fine its members as described under N.C.G.S. 
§ 47F-3-102(12) by following the prescribed amendment proce- 
dure and by adding appropriate language to the declaration. 
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Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 151 N.C. App. 344, 566 S.E.2d 
499 (2002), affirming a judgment entered 2 April 2001 by Judge Gary 
Trawick in Superior Court, Wake County. Heard in the Supreme Court 
7 April 2003. 


Hunton & Williams, by William D. Dannelly and Julie 
Beddingfield, for plaintiff-appellants. 


Jordan Price Wall Gray Jones & Carlton, by Henry W. Jones, 
Jr.; Hope Derby Carmichael; and Brian S. Edlin, for defendant- 
appellees. 


MARTIN, Justice. 


This is a declaratory judgment action brought by real property 
owners against their homeowners association. The facts, as reflected 
in the record on appeal, are as follows: In 1999, William and Lynn 
Wise (plaintiffs) purchased a home in the Harrington Grove subdivi- 
sion in Raleigh, North Carolina. Plaintiffs’ home, as well as every 
other home in Harrington Grove, is subject to the “Declaration of 
Covenants, Conditions and Restrictions of the Harrington Grove 
Homeowner’s Association, Inc.” (the declaration), recorded with the 
Wake County Register of Deeds in May 1987. 


The declaration provides that plaintiffs, and all others owning 
real property in Harrington Grove, automatically become voting and 
assessment-paying members of the Harrington Grove Community 
Association, Inc. (defendant), a nonprofit North Carolina corpora- 
tion. The declaration assigns defendant various powers and obliga- 
tions concerning enforcement of the covenants in the declaration, 
upkeep of the common areas, and maintenance of the subdivision’s 
aesthetic appeal. Defendant’s articles of incorporation allow it to 
exercise “all of the powers and privileges and perform all duties and 
obligations of the Association as set forth in the Declaration.” In turn, 
defendant’s bylaws vest all powers granted to it under the declaration 
in a board of directors. The bylaws also provide for the creation of an 
architectural control committee (ACC). 


From time to time, defendant’s board has adopted and published 
“Architectural Standards & Construction Specifications.” The ACC 
uses these standards to evaluate whether proposed construction pro- 
jects will obtain official ACC approval. The architectural standards in 
effect when the present action arose purport to authorize the imposi- 
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tion of monetary fines on association members for violations of the 
architectural standards. These standards were approved by defend- 
ant’s board but have never been added to the declaration pursuant to 
its formal amendment procedure and have never been recorded. As 
discussed more fully below, no provision of the declaration, the arti- 
cles of incorporation, or the bylaws expressly provides for the impo- 
sition of fines on association members. 


Shortly before closing on the purchase of their home, plaintiffs 
obtained the ACC’s approval for construction of an in-ground swim- 
ming pool on their lot. Plaintiffs began pool construction approxi- 
mately one week after closing. During construction, plaintiffs 
installed a retaining wall varying in height from eleven to twenty- 
seven inches. After learning of the retaining wall, the ACC revoked its 
earlier approval and retroactively denied plaintiffs’ request for 
approval of the pool construction as to the retaining wall. By let- 
ter dated 13 May 1999, defendant alerted plaintiffs that the ACC 
had proposed the levying of a fine against plaintiffs for violation of 
the covenants found in the declaration. On 7 July 1999, defendant’s 
board met to consider the fine and heard presentations from plain- 
tiffs and the ACC. After the board meeting, defendant asserted that 
the wall was constructed without the required ACC approval and 
imposed a fine. 


Plaintiffs filed the present action seeking, in relevant part, a 
declaratory judgment that defendant’s attempt to levy a fine against 
plaintiff was ultra vires and void. On 2 April 2001, the trial court 
denied plaintiff's motion for partial summary judgment as to the 
declaratory judgment action, and declared that defendant was au- 
thorized to levy a fine against plaintiffs. The Court of Appeals 
affirmed the trial court’s ruling, holding that a power to impose fines 
under N.C.G.S. § 47F-3-102(12) is automatically and retroactively 
granted to homeowners associations created prior to 1 January 1999 
unless an association’s declarations or articles of incorporation 
expressly provide otherwise. Wise v. Harrington Grove Cmty. Ass'n, 
151 N.C. App. 344, 353, 566 S.E.2d 499, 503 (2002). Since the declara- 
tion does not expressly discuss a power to impose fines, the Court of 
Appeals held that defendant possessed such a power solely by virtue 
of the statute. Id. 


In dissent, Judge Wynn observed that N.C.G.S. § 47F-3-102 pro- 
vides that the enumerated powers are retroactively provided to a 
homeowners association “subject to” an association’s declaration and 
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articles of incorporation. Jd. at 354-55, 566 S.E.2d at 505 (Wynn, J., 
dissenting). Because the declaration only mentioned a lawsuit for 
damages or injunctive relief as defendant’s remedy for a covenant 
violation, Judge Wynn concluded that defendant lacked legal author- 
ity to impose a fine on plaintiffs. /d. Plaintiffs appeal based upon this 
dissent. N.C.G.S. § 7A-30(2) (2001). 


The question presented to this Court is whether the North 
Carolina Planned Community Act (the PCA or the Act) retroactively 
authorizes defendant to fine plaintiffs for violations of restrictive 
covenants in the declaration despite the lack of express authorization 
in the declaration itself, in defendant’s articles of incorporation, or in 
the corresponding bylaws (collectively referred to as “organizational 
documents”). We hold that the PCA does not automatically grant 
defendant such a power, and we therefore reverse. 


I. 


In 1998, the General Assembly enacted the PCA, a series of 
statutes regulating the creation, alteration, termination, and manage- 
ment of planned subdivision communities. See generally Act of Oct. 
15, 1998, ch. 199, 1998 N.C. Sess. Laws 674 (codified as amended at 
N.C.G.S. ch. 47F). As codified at the time plaintiffs initiated the 
present action,! the PCA purports to apply, with some exceptions not 
relevant to the instant case, to “all planned communities” in North 
Carolina. N.C.G.S. § 47F-1-102(a),(b) (2001). Harrington Grove meets 
the statutory definition of a “planned community” because property 
owners in Harrington Grove, by virtue of their ownership of a lot, are 
obligated to pay monies to defendant for the maintenance of certain 
real estate that is described in the declaration, other than their own 
lots. See N.C.G.S. § 47F-1-103(23) (2001). The PCA provides that all 
planned communities must incorporate an “association” consisting 
of everyone owning lots located in the planned community. N.C.G.S. 
§ 47F-3-101 (2001). The PCA then grants a series of powers to those 
associations pursuant to N.C.G.S. § 47F-3-102. 


According to the commentary to the PCA, however, the Act does 
not apply in its entirety to planned communities created prior to 1 
January 1999: 


1. The General Assembly has since amended N.C.G.S. § 47F-1-102. Act of Aug. 
27, 2002, ch. 112, 2002 N.C. Sess. Laws 271; N.C.G.S. § 47F-1-102 (Supp. 2002). As 
noted throughout this opinion, the amendment has altered the relevant statutory 
language. 
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The Act is effective January 1, 1999 and applies in its entirety 
to all planned communities created on or after that date... . 
G.S. 47F-3-102 (1) through (6) and (11) through (17), G.S. 
47F-3-107(a), (b) and (c), G.S. 47F-3-115 and G.S. 47F-3-116 also 
apply to planned communities created prior to January 1, 1999. 


N.C.G.S. § 47F-1-102, N.C. cmt. (2001).2 The PCA therefore has lim- 
ited applicability to the Harrington Grove subdivision, a planned 
community created in 1987. Among the statutory provisions the 
PCA purports to apply to older planned communities like Harrington 
Grove is N.C.G.S. § 47F-3-102(12), the provision cited by the courts 
below as providing defendant legal authorization to impose a fine 
on plaintiffs. 


At the outset, we note that retroactive application of the PCA 
potentially disturbs the common law rights of persons owning prop- 
erty in a planned community created prior to the PCA’s enactment. 
This Court has long acknowledged and discussed the creation of sub- 
divisions and the enforcement of common plans of development. See, 
e.g., Karner v. Roy White Flowers, Inc., 351 N.C. 483, 486-37, 527 
§.E.2d 40, 42-43 (2000); Hawthorne v. Realty Syndicate, Inc., 300 
N.C. 660, 665, 268 S.E.2d 494, 497 (1980); Sedberry v. Parsons, 232 
N.C. 707, 710-11, 62 S.E.2d 88, 90 (1950); Myers Park Homes Co. v. 
Falls, 184 N.C. 426, 480-31, 115 S.E. 184, 186 (1922). Prior to en- 
actment of the PCA, the creation and enforcement of residential 
development plans similar to Harrington Grove were largely accom- 
plished through the use of common law restrictive real estate 
covenants.? See, e.g., Karner, 351 N.C. at 436-37, 527 S.E.2d at 
42-43; Fast Side Builders, Inc. v. Brown, 234 N.C. 517, 522, 67 S.E.2d 
489, 492 (1951). 


As a general rule, “[r]Jestrictive covenants are valid so long as 
they do not impair the enjoyment of the estate and are not contrary 
to the public interest.” Karner, 351 N.C. at 436, 527 S.E.2d at 42; cf. 
Bicycle Transit Auth., Inc. v. Bell, 314 N.C. 219, 228, 333 S.E.2d 299, 


2. In 2002, the General Assembly essentially codified this commentary as part 
of N.C.G.S. § 47F-1-102(c). Ch. 112, 2002 N.C. Sess. Laws at 272-73. Compare N.C.G.S. 
§ 47F-1-102 (2001) with N.C.G.S. § 47F-1-102 (Supp. 2002). 


3. While planned communities like the one at issue here are similar to condo- 
miniums in some respects, homeowners in such planned communities do not own 
undivided interests in common areas of the subdivision. 2 James A. Webster, Webster's 
Real Estate Law in North Carolina § 30-2(a), at 1304 (Patrick K. Hetrick & James B. 
McLaughlin, Jr., eds., 5th ed. 1999) [hereinafter Webster's Real Estate]. Condominiums 
are governed by N.C.G.S. ch. 47C. Id. No issue is raised in this case as to N.C.G.S, 
ch. 47C. 
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305 (1985) (describing freedom of contract generally). Restrictive 
covenants are “legitimate tools” of developers so long as they are 
“clearly and narrowly drawn.” J.T. Hobby & Son, Inc. v. Family 
Homes of Wake Cty., Inc., 302 N.C. 64, 71, 274 S.E.2d 174, 179 (1981). 
The original parties to a restrictive covenant may structure the 
covenants, and any corresponding enforcement mechanism, in virtu- 
ally any fashion they see fit. See Runyon v. Paley, 331 N.C. 293, 299, 
416 S.E.2d 177, 182 (1992) (“an owner of land in fee has a right to sell 
his land subject to any restrictions he may see fit to impose”). A court 
will generally enforce such covenants “ ‘to the same extent that it 
would lend judicial sanction to any other valid contractual relation- 
ship.’ ” Karner, 351 N.C. at 486, 527 S.E.2d at 42 (quoting Sheets v. 
Dillon, 221 N.C. 426, 4381, 20 S.E.2d 344, 347 (1942)). As with any 
contract, when interpreting a restrictive covenant, “the fundamental 
rule is that the intention of the parties governs.” Long v. Branham, 
271 N.C. 264, 268, 156 S.E.2d 235, 238 (1967). Therefore, under the 
common law, developers and lot purchasers were free to create 
almost any permutation of homeowners association the parties 
desired. Not only could the restrictive covenants themselves be struc- 
tured as the parties saw fit, a homeowners association enforcing 
those covenants could conceivably have a wide variety of enforce- 
ment tools at its disposal. 


“Statutes in derogation of the common law .. . should be strictly 
construed.” Stone v. N.C. Dep’t of Labor, 347 N.C. 473, 479, 495 S.E.2d 
711, 715, cert. denied, 525 U.S. 1016, 142 L. Ed. 2d 449 (1998). This is 
particularly true where a statute is “penal in nature,” Elliott v. N.C. 
Psychology Bd., 348 N.C. 230, 235, 498 S.E.2d 616, 619 (1998), or 
where the statute “infringe[s] upon the common law property 
rights of others,” Turlington v. McLeod, 323 N.C. 591, 594, 374 S.E.2d 
394, 397 (1988). A fine is commonly defined as a “pecuniary punish- 
ment” or a “penalty.” Black’s Law Dictionary 759 (4th ed. 1968). Any 
statute authorizing imposition of a monetary fine is, therefore, nec- 
essarily punitive or penal in nature. Moreover, any fine upheld on the 
facts of the present case directly implicates plaintiffs’ right to use 
their property as they choose. “Every person owning property has 
the right to make any lawful use of it he sees fit, and restrictions 
sought to be imposed on that right must be carefully examined... .” 
Vance S. Harrington & Co. v. Renner, 236 N.C. 321, 324, 72 S.E.2d 
838, 840 (1952). 


It is with these considerations in mind that we turn to the text of 
the relevant statute. 
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Subject to the provisions of the articles of incorporation 
or the declaration and the declarant’s rights therein, the asso- 
ciation may: 


(12) After notice and an opportunity to be heard, impose rea- 
sonable fines or suspend privileges or services provided 
by the association (except rights of access to lots) for 
reasonable periods for violations of the declaration, 
bylaws, and rules and regulations of the association|[.] 


N.C.G.S. § 47F-3-102(12). 


Defendant essentially argues that this statute abolishes home- 
owners associations created by contract in favor of uniform, statuto- 
rily created homeowners associations. Defendant insists that even 
when the original restrictive covenants are silent on the matter, and 
even when there is no evidence of any intent to create the powers 
listed in N.C.G.S. § 47F-3-102, the commentary to N.C.G.S. § 47F-1-102 
grants all homeowners associations created prior to 1999 a variety of 
sweeping new powers listed in N.C.G.S. § 47F-3-102, including the 
power to financially penalize association members for violations of 
the restrictive covenants. This proposed interpretation would drasti- 
cally alter the common law rules respecting the rights and intentions 
of parties to a restrictive covenant. Notably, one commentator 
attempting to predict the legal effect of the PCA described the poten- 
tial for “a fundamental shift in the balance of power from private 
property owners to” homeowners associations, which he character- 
ized as “private governments.” 2 Webster’s Real Estate Law § 30A-1, 
at 1231.4 Because defendant’s proposed interpretation of the PCA 
would infringe upon a homeowner’s existing common law property 
rights as well as the common law rule that the intentions of the par- 
ties control the scope of existing restrictive covenants, we must 
strictly construe N.C.G.S. § 47F-3-102 and reject defendant’s more 
expansive interpretation. 


The language of N.C.G.S. § 47F-3-102 does not, in and of itself, 
authorize defendant to exercise the powers listed therein. First, the 


4. Approximately twenty million housing units, home to approximately fifty mil- 
lion Americans, are governed by homeowners associations and similar entities. 
Community Associations Institute, Data on U.S. Community Associations, at 
http://www.caionline.org/about/facts.cfm (2003). Units governed by such associations 
account for an estimated four out of every five housing starts in the past five to eight 
years. Id. 
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statute uses the word “may” when listing association powers. 
N.C.G.S. § 47F-3-102. The word “may,” when used in a statute, is gen- 
erally construed as permissive rather than mandatory. In re Hardy, 
294 N.C. 90, 97, 240 S.E.2d 367, 372 (1978); Felton v. Felton, 213 N.C. 
194, 198, 195 S.E. 533, 5386 (1938). Therefore, the statute does not 
require homeowners associations to wield the enumerated pow- 
ers, but merely provides them an option to do so. Second, the 
statute explicitly states that the listed powers are “subject to the 
provisions of the articles of incorporation or the declaration.” 
N.C.G.S. § 47F-3-102 (emphasis added). The word “subject,” in this 
context, means “contingent on or under the influence of some [other] 
action.” Merriam Webster's Collegiate Dictionary 1172 (10th ed. 
1998). In common legal parlance, the phrase “subject to” is defined as 
“[lJiable, subordinate, subservient, inferior, obedient to; governed or 
affected by.” Black’s Law Dictionary 1594; see also State v. Coker, 
312 N.C. 482, 435, 323 S.E.2d 343, 347 (1984) (construing the same 
phrase). Thus, the General Assembly explicitly acknowledged that 
the powers described in N.C.G.S. § 47F-3-102 were contingent on, 
subordinate to, and governed by the legal instruments creating a 
homeowners association.® 


Interpreted as a whole, this statute does not automatically grant 
the listed powers to all homeowners associations. Instead, it appears 
N.C.G.S. § 47F-3-102 merely allows the alteration of an association’s 
declaration, articles of incorporation, and by-laws to permit the exer- 
cise of these powers by associations in existence prior to 1999. Since 
these documents control the number and type of legal powers that a 
homeowners association may exercise under the PCA, the outcome 
of the present case turns on the language of the specific organiza- 
tional documents at issue. 


Il. 


In turning to interpret defendant’s organizational documents, 
we are mindful that, like all other restrictive covenants, this declara- 
tion must be “strictly construed in favor of the unrestricted use of 


5. Notably, after the 2002 amendments, the PCA expressly provides that its pro- 
visions “do not invalidate existing provisions of the declaration, bylaws, or plats and 
plans of those planned communities.” Ch. 112, sec. 2, 2002 N.C. Sess. Laws at 271; 
N.C.G.S. § 47F-1-102(d) (Supp. 2002). While this subsequent amendment obviously 
does not control our disposition of the present case, it appears the legislature intended 
to clarify and codify the originally intended meaning of the PCA’s provisions. See 
Spruill v. Lake Phelps Vol. Fire Dep’t, Inc., 351 N.C. 318, 323, 523 S.E.2d 672, 676 
(2000) Gin construing a statute with reference to an amendment, the legislature pre- 
sumably either alters or clarifies the statute’s meaning). 
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property.” Rosi v. McCoy, 319 N.C. 589, 592, 356 S.EB.2d 568, 570 
(1987); see also J.T. Hobby, 302 N.C. at 70, 274 S.E.2d at 179; 
Cummings v. Dosam, Inc., 273 N.C. 28, 32, 159 S.E.2d 513, 517 
(1968). “The law looks with disfavor upon covenants restricting the 
free use of land. ... Any doubt or ambiguity will be resolved against 
the validity of the restriction.” Cummings, 273 N.C. at 32, 159 S.E.2d 
at 517; see also Stegall v. Housing Auth. of Charlotte, 278 N.C. 95, 
100, 178 S.E.2d 824, 828 (1971). 


The articles of incorporation and bylaws at issue do not authorize 
defendant to fine anyone. The articles of incorporation provide that 
defendant may exercise its powers and perform its duties only “as set 
forth in the Declaration.” Under the articles, defendant is empowered 
to collect only “charges and assessments” and may do so “by any law- 
ful means... pursuant to the terms of the Declaration.” The bylaws 
provide that defendant’s board may exercise only those powers dele- 
gated to it under the articles of incorporation, declaration, or other 
bylaws. In terms of a monetary collection of any sort, the bylaws 
speak only to “assessments” and refer to article V of the declaration 
for more explicit guidance. The articles of incorporation and bylaws 
limit defendant’s powers to those described in the declaration, and 
therefore, it is only in the declaration that one finds any detailed 
description of defendant’s powers. 


Article V of the declaration, six and one-half pages and fourteen 
sections long, provides a description of assessments and how they 
are levied and collected. Assessments are collected solely for the pur- 
pose of fairly apportioning the cost of maintaining the subdivision’s 
common areas. Article V provides a specific process for calculating 
assessments, as well as a means of enforcing and collecting arrear- 
ages. These charges clearly constitute an annual contractual obliga- 
tion of all association members, however, and are not punitive in 
nature. This interpretation is consistent with the common legal defi- 
nition of an assessment: “the process of ascertaining and adjusting 
the shares respectively to be contributed by several persons towards 
a common beneficial object according to the benefit received.” 
Black’s Law Dictionary 149-50. On the other hand, a “fine,” as dis-_ 
cussed above, is penal in nature. Neither party contends that article 
V is controlling, as this case clearly involves a fine rather than an 
assessment. Article V is instructive, however, insofar as it demon- 
strates that where the original parties to the declaration intended to 
provide defendant with a specific power to impose a monetary oblig- 
ation on association members, they were capable of doing so and in 
fact provided a detailed procedure for doing so. 
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Article VII, the article relevant to the instant case, specifically 
describes the ACC’s power to withhold its official approval as to any 
construction proposal. In contrast to article V, which provides a clear 
outline of powers that defendant may exercise and the appropriate 
procedures for doing so, article VII does not expressly describe any 
power or procedure for collecting “fines” from association members 
as a result of alleged violations of the architectural controls. 
Therefore, the architectural controls outlined in article VII are pre- 
sumably enforced pursuant to the general enforcement provisions 
found in article VIII. Cf. Security Natl Bank v. Educators Mut. Life 
Ins. Co., 265 N.C. 86, 98, 143 S.E.2d 270, 275 (1965) (a contract must 
be interpreted as a whole and in the context of all its provisions). 


Article VIII permits defendant, in a proceeding at law or equity, 
“to restrain violation or to recover damages resulting from any viola- 
tion of the terms of the declaration.” “Presumably the words which 
the parties select [for inclusion in a contract are] deliberately chosen 
and are to be given their ordinary significance.” Briggs v. American 
& Efird Mills, Inc., 251 N.C. 642, 644, 111 S.E.2d 841, 8438 (1960). 
Article VIII does not mention “fines” as a proper method for ensuring 
performance of the covenants. In a typical action for breach of a real 
estate covenant, “the measure of damages is the amount which will 
compensate the injured party for the loss which fulfillment of the 
contract could have prevented or the breach of it has entailed.” 
Norwood v. Carter, 242 N.C. 152, 155, 87 S.E.2d 2, 4 (1955). “[T]he 
chief concern... is to make the plaintiff whole and to secure to him 
his rights under the contract.” Martin v. Stiers, 165 F. Supp. 163, 167 
(M.D.N.C. 1958) (citing Norwood, 242 N.C. 152, 87 S.E.2d 2), aff’d per 
curiam, 264 F.2d 795 (4th Cir. 1959). In certain cases, a court may 
issue a mandatory injunction to restrain a violation. See, e.g., Ingle v. 
Stubbins, 240 N.C. 382, 82 S.E.2d 388 (1954) (mandatory injunction 
issued to require the removal of a building constructed in violation of 
a restrictive covenant). As discussed above, a fine is generally © 
imposed purely as a pecuniary penalty and has no relation to an 
actual loss suffered by a party. A fine is not listed in article VIII as a 
proper means of enforcing the declaration and is a remedy wholly 
distinct from those listed. Therefore, article VIII does not grant 
defendant the power to impose a fine on plaintiffs. 


Moreover, the architectural standards in effect when this action 
arose do not properly authorize defendant to issue fines. In order to 
be binding against subsequent purchasers such as plaintiffs, restric- 
tive covenants must not only be in writing, Cummings, 273 N.C. at 32, 
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159 S.E.2d at 517, but also must be duly recorded, Hege v. Sellers, 241 
N.C. 240, 248, 84 S.E.2d 892, 898 (1954). Prior to enactment of the 
PCA and in the absence of express covenants placed in each con- 
veyed deed, a developer could legally bind purchasers of his subdi- 
vided lots to restrictive covenants only by recording a development 
plat and a declaration that carefully described any restrictions on the 
use of the subdivided lots, along with any relevant amendments 
thereto. See 2 Webster’s Real Estate § 18-4, at 833; see also N.C.GS. 
§§ 47-21, 47-30(g) (2001) (permitting recorded deeds to incorporate 
other recorded instruments by reference); Kaperonis v. N.C. State 
Highway Comm’n, 260 N.C. 587, 597-98, 133 S.E.2d 464, 471 (1963) 
(where lots are sold by reference to a recorded plat, the effect of the 
reference is to incorporate the plat into the deed). 


Article VII permits defendant to provide “objective standards and 
guidelines” for the construction approval process but does not autho- 
rize the creation of a separate mechanism for enforcing architectural 
standards. Although the architectural standards adopted by defend- 
ant’s board purport to grant defendant a fining power, these stand- 
ards never became part of the recorded declaration and therefore 
cannot be enforced as mere amendments to or extensions of the 
restrictive covenants discussed above. To the extent the architectural 
standards provide “objective standards and guidelines” that aid in the 
construction approval process, they fulfill a valid role described in 
the recorded declaration. The standards are unenforceable for lack of 
recordation, however, to the extent they purport to authorize defend- 
ant to levy fines against plaintiffs. 


The declaration presents no ambiguity as to the lack of defend- 
ant’s power to fine plaintiffs. Even if the language of the declaration 
was ambiguous, any proper interpretation would rely upon the cir- 
cumstances existing at the time the covenant was created. Runyon, 
331 N.C. at 305, 416 S.E.2d at 186; Long, 271 N.C. at 268, 156 S.E.2d at 
239. The surrounding circumstances provide valuable insight as to 
the mutual intentions and expectations of the parties. A particularly 
important circumstance to consider is the law existing at the time the 
covenant was created. A real estate covenant is a contract, and par- 
ties are generally presumed to take into account all existing laws 
when entering into a contract. Poole & Kent Corp. v. CLE. Thurston 
& Sons, Inc., 286 N.C. 121, 129, 209 S.E.2d 450, 455 (1974). “It is a well 
recognized principle of law in this jurisdiction that the laws in force 
at the time of the execution of a contract become a part of the con- 
tract. This embraces laws which affect the contract’s validity, con- 
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struction, discharge and enforcement.” Pike v. Wachovia Bank & Tr. 
Co., 274 N.C. 1, 16, 161 S.E.2d 453, 465 (1968). “Contracts should be 
interpreted in the light of established principles of law.” Goodyear v. 
Goodyear, 257 N.C. 374, 377, 126 S.E.2d 118, 116 (1962). 


Prior to the enactment of the PCA, restrictive covenants were 
generally enforceable only by an action at law for damages or by a 
suit in equity for an injunction. 9 Richard R. Powell, Powell on Real 
Property § 60.07 (1997); 2 Webster's Real Estate § 18-4, at 832; see 
generally Runyon, 331 N.C. at 299-313, 416 S.E.2d at 182-91 (dis- 
cussing the enforcement of restrictive covenants at law and equity). 
Here, the parties acknowledged this principle of law and expressly 
memorialized it in the declaration: In the event of breach, the decla- 
ration permits defendant to sue for resulting money damages or to 
seek an appropriate injunction. If the restrictive covenants at issue 
here were construed to grant defendant the power to fine, defendant 
would be permitted to impose financial punishment for construction 
of unapproved structures in addition to recouping any compensable 
loss or halting the undesired construction. As explained above, the 
declaration does not expressly describe any such power. In view 
of the lack of any such express language and considering the 
mechanisms for enforcement of restrictive covenants commonly 
accepted prior to enactment of the PCA, we cannot say that the par- 
ties to the declaration ever contemplated that defendant would have 
the power to fine homeowners in Harrington Grove. 


In short, the organizational documents for Harrington Grove do 
not expressly empower defendant to fine plaintiffs for violations of 
the architectural standards. In light of the legal rule that restrictive 
covenants must be strictly construed, Rosi, 319 N.C. at 592, 356 
S.E.2d at 570, we decline to create such a power by implication. “The 
courts are not inclined to put restrictions in deeds where the parties 
left them out.” Hege, 241 N.C. at 249, 84 S.E.2d at 899. 


lif. 


Our holding does not prevent recently created homeowners asso- 
ciations from fining their members in appropriate circumstances. The 
PCA applies in its entirety to all homeowners associations formed on 
or after 1 January 1999. Any person purchasing real estate in such a 
planned community can reasonably be charged with constructive 
notice of the prospective operation of the PCA and the powers it con- 
fers upon the homeowners association. See Poole & Kent, 286 N.C. 
at 129, 209 S.E.2d at 455 (parties to a contract are presumed to act 
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with full knowledge of the existing law); cf. Paul L. Whitfield, PA. v. 
Gilchrist, 348 N.C. 39, 48-44, 497 S.E.2d 412, 415 (1998) (statute 
serves as public notice that compliance with its terms is required). 
Automatic application of PCA provisions to homeowners associa- 
tions created on or after 1 January 1999 may therefore be viewed as 
consistent with the reasonable legal expectations of buyers purchas- 
ing homes in planned communities created after that date. We note, 
however, that the relevant legal instruments creating a homeowners 
association may withhold the statutory powers described under 
N.C.G.S. § 47F-3-102 from a homeowners association, if those instru- 
ments expressly so provide. 


Similarly, our holding does not forbid defendant, or any other 
homeowners association formed prior to 1999, from taking advantage 
of the statutory powers created under the PCA, provided the legal 
authority for the exercise of those powers is properly established. 
Where the declaration of a homeowners association created prior to 
1999 is silent as to whether an association has the power to fine its 
own members, but provides, as the instant declaration does, for 
amendment of the declaration provisions, the homeowners asso- 
ciation may certainly obtain the power to fine its members as 
described under N.C.G.S. § 47F-3-102(12) by following the prescribed 
amendment procedure and by adding appropriate language to the 
declaration. 


Finally, we do not decide any issue as to the effect of N.C.G.S. 
§ 47F-3-102 on an association formed prior to 1999 where the corre- 
sponding declaration expressly provides the homeowners association 
the power to fine its members. This is not an issue drawn into focus 
by these proceedings, and to reach this question would be to render 
an unnecessary advisory opinion. It is no part of the function of the 
courts to issue advisory opinions. City of Greensboro v. Wall, 247 
N.C. 516, 519, 101 S.E.2d 413, 416 (1958). 


Accordingly, we reverse the decision of the Court of Appeals and 
remand to that court for further remand to the Superior Court, Wake 
County, for entry of summary judgment in favor of plaintiffs. 


REVERSED AND REMANDED. 
6. We note that the PCA, as amended, prescribes an amendment process for asso- 


ciations created prior to 1999. Ch. 112, sec. 2, 2002 N.C. Sess. Laws at 272-73; N.C.G.S. 
§ 47F-1-102 (Supp. 2002). 


1. 
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STATE OF NORTH CAROLINA v. BRANDON CABOTT JONES 


No. 115A02 
(Filed 22 August 2003) 


Constitutional Law— effective assistance of counsel— 
motion to dismiss counsel 


The trial court did not abuse its discretion in a double first- 
degree murder, robbery with a dangerous weapon, and felonious 
breaking or entering case by denying defendant’s numerous pre- 
trial motions to dismiss counsel based on an alleged breakdown 
in communication including failure to return defendant’s phone 
calls and failure to visit defendant in almost ten months, because: 
(1) despite counsel’s consistent failure to communicate person- 
ally with defendant, defendant failed to show that his counsel’s 
actions did not meet an objective standard of reasonableness as 
defined by professional norms when counsel continued to com- 
municate with defendant in writing and through his co-counsel; 
(2) counsel continued to work on defendant’s case and kept close 
contact with his co-counsel; (3) the trial court questioned 
defense counsel and ascertained that he was qualified both by 
education and experience; and (4) our Supreme Court will not 
engage in a line-by-line comparison of different defendants’ trials 
to determine whether there was ineffective assistance of counsel 
in any of the trials. 


. Constitutional Law— right to testify—trial court’s failure 


to inquire sua sponte 


The trial court did not abuse its discretion in a double first- 
degree murder, robbery with a dangerous weapon, and felonious 
breaking or entering case by failing to inquire sua sponte whether 
defendant wanted to testify on his own behalf, because: (1) 
defendant acknowledged that our Supreme Court has never 
required a trial court to determine whether a defendant wants to 
testify on his own behalf; and (2) defendant had two defense 
attorneys representing his interests. 


Robbery— ownership of stolen property—no variance 
between evidence and indictment 

In a felony murder prosecution in which armed robbery was 
the underlying felony, there was no variance between the evi- 
dence and the robbery indictment as to ownership of the stolen 


410 IN THE SUPREME COURT 


STATE v. JONES 
(357 N.C. 409 (2003)] 


property, even though the indictment alleged that defendant 
took a briefcase and money “from the presence, person, place of 
business, and residence of” the murder victim and the State 
elicited evidence of property stolen from the victim’s son, where 
the jury could infer that the stolen briefcase belonged to the vic- 
tim from testimony by the victim’s wife that the briefcase con- 
tained “their personal papers,” including a marriage certificate 
and a marriage license. 


4. Sentencing— capital—aggravating circumstance—pecu- 
niary gain 
The trial court committed plain error in a double first-degree 
murder case by its instruction to the jury on the pecuniary gain 
aggravating circumstance under N.C.G.S. § 15A-2000(e)(6) and 
defendant is entitled to a new capital sentencing proceeding, 
because: (1) the trial court’s sentencing instruction improperly 
directed the jury to find the pecuniary gain aggravating circum- 
stance based on its determination that defendant committed rob- 
bery with a dangerous weapon; and (2) the trial court did not 
explain or describe to the jury what constituted pecuniary gain. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge Richard L. 
Doughton, on 15 August 2001 in Superior Court, Gaston County, upon 
a jury verdict finding defendant guilty of first-degree murder. On 24 
June 2002, the Supreme Court allowed defendant’s motion to bypass 
the Court of Appeals as to his appeal of additional judgments. Heard 
in the Supreme Court 10 March 2003. 


Roy Cooper, Attorney General, by Ellen B. Scouten, Special 
Deputy Attorney General, for the State. 


Staples Hughes, Appellate Defender, by Barbara S. Blackman, 
Assistant Appellate Defender, for defendant-appellant. 


ORR, Justice. 


Defendant, Brandon Cabott Jones, was indicted on 13 September 
1999 for the first-degree murders of Donald James Hunt and Devan 
Lashawn Bynum, for three counts of kidnapping, for one count of 
robbery with a dangerous weapon, and for one count of felonious 
breaking or entering. The trial court dismissed the kidnapping counts 
at the close of the State’s evidence during the guilt-innocence phase 
of defendant's trial. 
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Defendant was tried capitally. The jury found defendant guilty of 
all charges, specifically finding him guilty of both murders under the 
felony murder rule. Following a capital sentencing proceeding, the 
jury recommended a sentence of death for the murder of Donald 
James Hunt and a sentence of life imprisonment for the murder of 
Devan Lashawn Bynum. The trial court entered judgments accord- 
ingly. The trial court additionally imposed a consecutive sentence of 
eleven to fourteen months’ imprisonment for the breaking and enter- 
ing conviction and arrested judgment on the robbery conviction, as it 
was the underlying felony in the felony murder conviction. 


Evidence presented during the guilt-innocence phase tended to 
show the following: On 13 August 1999 at approximately 2:00 p.m., 
defendant, Damon Demond Stafford, and Devan Lashawn Bynum 
broke into the home of Donald James Hunt (Mr. Hunt); his wife, Janie 
Hunt (Mrs. Hunt), and their son, Donald James Hunt, Jr. (Hunt, Jr.), 
in Gastonia, North Carolina. Hunt, Jr. was asleep on a cot in the liv- 
ing room, and Mr. and Mrs. Hunt were asleep in their bedroom. Hunt, 
Jr. and Mrs. Hunt became aware of the intruders’ presence when they 
were awakened by a loud noise originating from the back door. Mrs. 
Hunt and Hunt, Jr. heard one of the intruders say, “Police, police.” 
Hunt, Jr. testified that he heard one of them say, “Get down on the 
floor.” After one of them directed Hunt, Jr. at gunpoint to get on the 
floor, Bynum asked Hunt, Jr. if he was called “D.J.” and if he drove a 
black Explorer. After receiving an affirmative answer, Bynum hit 
Hunt, Jr. in the head with a gun. 


Mr. Hunt awoke when one of the intruders held a gun to his head 
and told him to get up. The intruder directed Mr. and Mrs. Hunt to go 
into the living room and to lie on the floor. All three intruders held Mr. 
and Mrs. Hunt and their son at gunpoint, demanding money and 
drugs. The evidence is unclear as to which one of the assailants took 
$2,500 and jewelry from Hunt, Jr. A short time after entering the 
home, the intruders asked Hunt, Jr. if he had any more money. He told 
them that he had money behind a drawer upstairs. Bynum took Mrs. 
Hunt upstairs at gunpoint while defendant stood on the couch hold- 
ing a gun on Hunt, Jr. Bynum made Mrs. Hunt lie on the floor while 
he looked for the money. After an unsuccessful attempt, Bynum took 
Mrs. Hunt back downstairs. One of the assailants said, “[Y]’all think 
this is a joke? You think we are playing?” Bynum or Stafford said, 
“Y’all about to die for this s—.” “Starting with this b----- right here.” At 
that point, Bynum hit Mrs. Hunt in the head with a gun, and Mr. Hunt 
got up from the floor and grabbed Bynum. Bynum and Mr. Hunt strug- 
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gled over the gun, ultimately moving into the bedroom, with Stafford 
entering the bedroom behind them. While Mr. Hunt, Bynum, and 
Stafford were in the bedroom, defendant continued to hold Hunt, Jr. 
at gunpoint. Both Mrs. Hunt and Hunt, Jr. testified that they heard 
gunshots coming from the bedroom. The evidence showed that as a 
result of their struggle both Mr. Hunt and Bynum had been shot. After 
the shooting, defendant and Stafford assisted Bynum as the three ran 
from the home, taking a briefcase with them. 


Stafford, Bynum, and defendant then went to Bynum’s girl- 
friend’s apartment. Upon arrival, Stafford asked a neighbor, Teresa 
Nolan, to call the police. However, Stafford changed his mind and 
said, “We’re taking him to the hospital.” Defendant and Stafford 
drove Bynum to Carolinas Medical Center in Charlotte, twenty-five 
miles from Gastonia. They took Bynum into the emergency room and 
left the hospital. 


Mr. Hunt suffered multiple gunshot wounds and died that after- 
noon at Gaston Memorial Hospital from an acute hemorrhage sec- 
ondary to a gunshot wound to the abdomen. Bynum died from three 
gunshot wounds prior to arriving at the hospital. Defendant was 
arrested three days after the shootings at a Days Inn Motel in 
Charlotte. The police recovered jewelry and money in the amount of 
$1,378.24 from defendant’s room. Police arrested Stafford in Winston- 
Salem seven days after the shootings. 


On appeal to this Court, defendant brings forth thirteen questions 
for review: three dealing with the guilt-innocence portion of his trial 
and ten dealing with his sentencing proceeding, including propor- 
tionality review. 


Guilt-Innocence Phase Issues 


[1] On 17 August 1999, the trial court appointed Public Defender 
Kellum Morris to represent defendant. On 5 April 2000, the trial court 
appointed attorney Rick Beam as co-counsel. Defendant argues in his 
first question presented that the trial court erred or abused its dis- 
cretion by denying defendant’s numerous pretrial motions to dismiss 
counsel. Defendant claims that the attorney-client relationship dete- 
riorated because of a breakdown in communication, warranting dis- 
missal of defense counsel. 


Defendant filed pro se pretrial “Motions to Withdraw” on 6 
November 2000, 19 February 2001, and 23 April 2001, asking for 
Morris’ dismissal as counsel. Defendant also wrote two undated let- 
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ters to Judge Jesse B. Caldwell expressing his dissatisfaction with 
Morris’ services. In defendant’s first letter to Judge Caldwell, he com- 
plained (1) that Morris had not made an attempt to schedule a bond 
hearing for the fifteen-month period that Morris had been represent- 
ing him, (2) that Morris displayed a lack of interest in his case evi- 
denced by Morris’ discussion of a plea agreement as opposed to going 
to trial, and (3) that defendant’s chance of being found not guilty 
would be greater if he obtained a “productive counselor.” In his sec- 
ond letter to Judge Caldwell, defendant complained that Morris had 
not visited him in almost seven months. 


Judge Richard D. Boner heard and denied defendant’s first 
motion to dismiss counsel on 16 February 2001. Judge Caldwell heard 
and denied defendant’s second motion to dismiss counsel on 5 March 
2001. At this second hearing, defendant complained that Morris had 
not returned his phone calls, had not kept his family informed about 
his case, and had not visited him in almost ten months. Judge Larry 
G. Ford heard defendant’s third motion to dismiss counsel on 21 May 
2001 and entered an order denying that motion on 22 May 2001. At 
this third hearing, defendant alleged that Morris had been untruthful, 
that Morris had not reviewed discovery with him, and that Morris rep- 
resented many other cases. Defendant contends that his letters and 
three hearings provided enough information to dismiss Morris as his 
defense counsel. 


This Court uses an abuse of discretion standard to determine 
whether the trial court erred in denying a motion to have defense 
counsel removed. State v. Hutchins, 303 N.C. 321, 336, 279 S.E.2d 
788, 798 (1981) (holding that “the decision of whether appointed 
counsel shall be replaced is a matter committed to the sound discre- 
tion of the trial court”). Abuse of discretion occurs when the trial 
court’s ruling is “manifestly unsupported by reason.” State v. T.D.R., 
347 N.C. 489, 503, 495 S.E.2d 700, 708 (1998). 


In order to establish prejudicial error arising from the trial court's 
denial of a motion to withdraw, a defendant must show that he 
received ineffective assistance of counsel. To establish ineffec- 
tive assistance of counsel, defendant must satisfy a two-prong 
test which was promulgated by the United States Supreme Court 
in Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 
693 (1984). 


State v. Thomas, 350 N.C. 315, 328-29, 514 S.E.2d 486, 495 (citation 
omitted), cert. denied, 528 U.S. 1006, 145 L. Ed. 2d 388 (1999). 
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“(D]efendant must first show that counsel’s performance fell 
below an objective standard of reasonableness as defined by pro- 
fessional norms. .. . Second, once defendant satisfies the first 
prong, he must show that the error committed was so serious that 
a reasonable probability exists that the trial result would have 
been different absent the error. Thus, defendant must show that 
the error committed was so grave that it deprived him of a fair 
trial because the result itself is considered unreliable.” 


Id. at 328, 514 S.E.2d at 495 (quoting State v. Lee, 348 N.C. 474, 491, 
501 S.E.2d 334, 345 (1998)) (citations omitted) (second alteration 
in original). 


We conclude that defendant did not satisfy the Strickland test. 
Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674 (1984). 


The North Carolina Revised Rules of Professional Conduct estab- 
lish the professional standards guiding attorney conduct. Rule 
1.4(a)(4) of the North Carolina Revised Rules of Professional 
Conduct requires that a lawyer “promptly comply with reasonable 
requests for information.” 27 NCAC 02 Rule 1.4(a)(4) (June 2003). 
The comment to Rule 1.4(a)(4) provides that 


[w}hen a client makes a reasonable request for information, .. . 
paragraph (a)(4) requires prompt compliance with the request, or 
if a prompt response is not feasible, that the lawyer, or a member 
of the lawyer’s staff, acknowledge receipt of the request and 
advise the client when a response may be expected. Client tele- 
phone calls should be promptly returned or acknowledged. 


Id. at cmt. [4]. Defendant has failed to show that Morris’ actions 
did not meet “an objective standard of reasonableness as defined by 
professional norms,” Thomas, 350 N.C. at 328, 514 S.E.2d at 495, 
set out in Rule 1.4(a)(4) of the North Carolina Revised Rules of 
Professional Conduct. 


At the 5 March 2001 hearing, Judge Caldwell addressed defend- 
ant’s 19 February 2001 pro se “Motion to Withdraw Counsel.” 
Defendant stated that Morris had not returned his phone calls 
and had not visited him in almost ten months. Morris responded as 
follows: 


I have seen Mr. Jones more than the two times he talks about, but 
there has been some conflict, and I have sent my investigators 
down there to talk to Mr. Jones... . Part of the problem in terms 
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of seeing Mr. Jones is he spent a significant amount of his time in 
incarceration in Mecklenburg County because he has pending 
charges over there, and I don’t always know when Mr. Jones is 
being taken from Gaston to Mecklenburg County to address the 
pending charges over there. 


I have not had much contact with Mr. Jones except in writ- 
ing since he filed thatthe first motion—what he calls a motion 
to withdraw, although we continue to work on the preparation of 
his defense. 


Judge Caldwell stated that “there [was] absolutely no specific allega- 
tions of conflict or ineffective representation by Mr. Morris.” Judge 
Caldwell also stated that “Attorney Morris [had] visited with the 
defendant and [had] communicated with him and [had] caused his 
investigators to communicate with him... and that Attorney Morris 
[had] been unable to confer with the defendant in the Gaston County 
Jail for significant periods of time by reason of the defendant’s incar- 
ceration .. . in the Mecklenburg County Jail.” Accordingly, on 21 
March 2001, Judge Caldwell entered an order denying defendant’s 
motion to dismiss. 


At the 21 May 2001 hearing, Judge Ford addressed defendant’s 23 
April 2001 pro se “Motion to Withdraw Counsel.” At the hearing, 
defendant contended that he had interrupted a visit that Morris had 
with another client in July 2000 and that defendant saw Morris in 
court two months prior but that other than those two instances 
Morris had not visited him in a year. Morris explained to Judge Ford 
that as long as defendant was filing motions seeking his withdrawal, 
he would not visit defendant; however, he did send his co-counsel, 
attorney Beam. Morris explained that he never “ceased to work on 
the case [or] to communicate periodically with Mr. Beam.” Morris 
further contended that defendant did not agree with his assessment 
of the case. 


Despite Morris’ consistent failure to communicate personally 
with defendant, defendant has failed to show that Morris’ actions did 
not meet the “objective standard of reasonableness as defined by 
professional norms.” Thomas, 350 N.C. at 328, 514 S.E.2d at 495 
(emphasis added). Unlike the attorney for the defendant in Wiggins 
v. Smith, — U.S. —, 156 L. E. 2d 471 (2003), who conducted virtu- 
ally no investigation of his client’s background, Morris did communi- 
cate with defendant in writing and through his co-counsel, attorney 
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Beam. Morris also continued to work on defendant’s case and to keep 
close contact with Beam. 


The concerns expressed by defendant relating to the frequency 
he received visits from his attorneys are untenable. While it is no 
doubt true that the effective assistance of counsel includes the 
development and nurturing of an attorney-client relationship, 
we conclude that repeated visits to a defendant’s jail cell at a par- 
ticular level of frequency are not necessarily incident to that 
development. An attorney is obligated to consult with his client 
whenever the need arises. Furthermore, an attorney ought to 
keep his client informed of the status of his case. These duties are 
clear and hardly open to question. The issue, however, which is 
posed by this assignment is not whether these duties exist but 
whether defense counsel failed to so conduct [himself] and 
thereby denied defendant his sixth amendment right to the effec- 
tive assistance of counsel. 


Hutchins, 303 N.C. at 336, 279 S.E.2d at 798. Since defendant has not 
met the first prong of the Strickland test, we need not address the 
second prong. Furthermore, it is instructive that the trial court “ques- 
tioned defense counsel and ascertained that he was qualified, both by 
education and experience.” State v. Gray, 292 N.C. 270, 281, 233 
S.E.2d 905, 913 (1977). 


To further support his contention that Morris’ representation was 
ineffective, defendant compares his defense theory to that proffered 
by co-defendant Stafford in his trial. The United States Supreme 
Court has stated that 


{nJo particular set of detailed rules for counsel’s conduct can sat- 
isfactorily take account of the variety of circumstances faced by 
defense counsel or the range of legitimate decisions regarding 
how best to represent a criminal defendant. Any such set of rules 
would interfere with the constitutionally protected independence 
of counsel and restrict the wide latitude counsel must have in 
making tactical decisions. 


Strickland, 466 U.S. at 688-89, 80 L. Ed. 2d at 694. As such, this Court 
will not engage in a line-by-line comparison of different defendants’ 
trials to determine whether there was ineffective assistance of coun- 
sel in any of the trials. 


Accordingly, the hearing judges did not abuse their discretion in 
denying defendant’s motions to dismiss Morris as counsel. Since 
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defendant did not meet the two-pronged Strickland test, it follows 
that the denials of defendant’s motions were not “manifestly unsup- 
ported by reason.” 7.D.R., 347 N.C. at 503, 495 S.E.2d at 708. This 
assignment of error is overruled. 


[2] Next, defendant argues that the trial court erred in failing to 
inquire sua sponte whether defendant wanted to testify on his own 
behalf. Defendant acknowledges that this Court has never required a 
trial court to determine whether a defendant wants to testify in his or 
her own behalf. See State v. Hayes, 314 N.C. 460, 474-75, 334 S.E.2d 
741, 750 (1985) (holding that “[i]n the absence of an indication to the 
trial court that [defendant] wished to take the stand, it cannot be said 
that the court denied the defendant his right to testify”). However, 
defendant asks this Court to “require affirmative record documenta- 
tion that the defendant understood that he had the right to testify, 
that the decision was his alone to make and could not be overridden 
by counsel, and that consequences flow from the exercise and waiver 
of the right.” 


Defendant argues that just as an accused’s failure to request 
counsel on his own does not constitute a waiver of counsel in 
the context of custodial interrogations, defendant’s failure to notify 
the trial court on his own cannot constitute a waiver of defend- 
ant’s right to testify. We reject this argument. Unlike an accused in 
a custodial interrogation, defendant in this case had two defense 
attorneys representing him. We find no reason to overrule our deci- 
sion in Hayes. 


{3] Defendant next contends that the State’s failure to prove robbery 
with a dangerous weapon made the evidence insufficient to establish 
felony murder. The robbery indictment alleged that defendant took a 
briefcase and $3,525 “from the presence, person, place of business, 
and residence of Donald James Hunt.” Likewise, the murder indict- 
ment alleged that defendant murdered “Donald James Hunt.” 
Defendant argues that the prosecution elicited evidence about prop- 
erty being stolen from the person of “Donald James Hunt, Jr.,” not 
from the person of “Donald James Hunt,” thereby going “outside the 
four corners” of the robbery indictment. 


Defendant cites to State v. Bell for the proposition that an indict- 
ment is invalid when it names one person as the victim, but the evi- 
dence establishes that the victim was another. State v. Bell, 270 N.C. 
25, 29, 153 S.E.2d 741, 744 (1967). In Bell, this Court held that the trial 
court should have granted the defendant’s motion for judgment of 
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nonsuit because a “fatal variance [existed] between the indictment 
and the proof on [the] record.” Jd. The indictment charged that 
defendant robbed “Jean” Rogers and the “entire proof and the record 
[was] that the person robbed was ‘Susan’ Rogers.” Id. Bell is distin- 
guishable from the case at bar because contrary to defendant’s claim, 
there 7s evidence that the briefcase belonged to the senior Donald 
James Hunt. Mrs. Hunt reported to the police that the perpetrators 
“took a briefcase that contained their personal papers such as mar- 
riage certificate, marriage license, birth certificate, car title and 
insurance papers.” Mrs. Hunt’s statement allowed the jury to infer 
that the briefcase belonged to Mr. Hunt because she identified the 
contents as “their” personal papers. Given that the personal papers 
Mrs. Hunt mentioned included a marriage certificate and a marriage 
license, the jury could properly infer that the briefcase belonged to 
Mr. Hunt, not to his son, Donald Hunt, Jr. We conclude that there is 
no fatal variance between the indictment and the evidence, hence, 
defendant’s assignment of error is overruled. 


Sentencing Proceeding Issues 


While defendant raises numerous sentencing issues, we need 
address only one. 


[4] Defendant contends that the trial court committed plain error in 
instructing the jury on the pecuniary gain aggravating circumstance. 
See N.C.G.S. § 15A-2000(e)(6) (2001). Defendant claims that the trial 
court’s instructions “set forth an irrebuttable presumption that the 
aggravator existed based on the jury’s determination that Mr. Jones 
was guilty of felony murder.” We agree. 


“In order to rise to the level of plain error, the error in the trial 
court's instructions must be so fundamental that (i) absent the error, 
the jury probably would have reached a different verdict; or (ii) the 
error would constitute a miscarriage of justice if not corrected.’ ” 
State v. Berry, 356 N.C. 490, 523, 573 S.E.2d 132, 153 (2002) (quoting 
State v. Holden, 346 N.C. 404, 435, 488 S.E.2d 514, 531 (1997), cert. 
denied, 522 U.S. 1126, 140 L. Ed. 2d 182, (1998)). “To constitute plain 
error, an error in the trial court’s instruction must be [one] ‘so funda- 
mental as to amount to a miscarriage of justice or which probably 
resulted in the jury reaching a different verdict than it otherwise 
would have reached.’ ” State v. Robinson, 342 N.C. 74, 81, 463 S.E.2d 
218, 223 (1995) (quoting State v. Bagley, 321 N.C. 201, 213, 362 S.E.2d 
244, 251 (1987), cert. denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988)), 
cert. denied, 517 U.S. 1197, 184 L. Ed. 2d 793 (1996). 
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The trial court instructed the jury as follows regarding the pecu- 
niary gain aggravating circumstance: 


Number 1, was the murder committed for pecuniary gain? 
This possible aggravating circumstance may be considered in 
both of the two cases involving the victims Donald James Hunt 
and Devan Lashawn Bynum. A murder is committed for pecu- 
niary gain if the defendant, when he commits it, has obtained or 
intends or expects to obtain money or some other thing which 
can be valued in money either as compensation for committing it, 
or as a result of the death of the victim. 


If you find from the evidence beyond a reasonable doubt in 
either or both cases, that when the defendant killed the victim, 
the defendant was in the commission of robbery with a dan- 
gerous weapon, you would find this aggravating circumstance 
and would so indicate by having your foreperson write yes in the 
space after this aggravating circumstance on the issues and rec- 
ommendation form in either or both of the cases so found. If you 
do not so find or have a reasonable doubt as to one or more of 
these things in either or both of these cases, you will not find this 
aggravating circumstance in that case or cases so found, and will 
so indicate by having your foreperson write no in that space in 
that case or cases. 


(Emphasis added.) 


The State argues that the trial court’s instruction on the pecu- 
niary gain aggravating circumstance was proper because it tracked 
the pattern jury instructions. The relevant portion of the pattern 
instruction for pecuniary gain is listed as follows: 


If you find from the evidence beyond a reasonable doubt that 
when the defendant killed the victim, the defendant (describe 
pecuniary gain, e.g., had been hired to do so), you would find 
this aggravating circumstance.... 


N.C.P.I.—Crim. 150.10 (Oct. 1998). The emphasized portion of this 
instruction directs the trial judge to describe the pecuniary gain. If 
the trial judge did not explain or describe to the jury what constitutes 
pecuniary gain in a felony murder, the jury’s finding of robbery with 
a dangerous weapon or any other felony invoking felony murder 
would automatically mandate the finding of the aggravator. Thus, the 
occurrence of a robbery with a dangerous weapon does not and can- 
not automatically allow the jury to find the existence of the (e)(6) 
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pecuniary gain aggravating circumstance. Given that the jury had 
already convicted defendant of robbery with a dangerous weapon in 
the guilt-innocence phase, the sentencing instruction left the jury 
with no discretion whether to find or not find the pecuniary gain 
aggravating circumstance. Thus, the trial judge should have 
described what constituted the pecuniary gain. 


The State cites to State v. Bacon, 337 N.C. 66, 446 S.E.2d 542 
(1994), cert. denied, 513 U.S. 1159, 180 L. Ed. 2d 1083 (1995), to sup- 
port the trial judge’s instruction in this case. The jury instruction on 
pecuniary gain in Bacon was as follows: 


If you find from the evidence beyond a reasonable doubt that 
when the defendant killed the victim the defendant expected to 
share in the life insurance proceeds on the life of the victim, 
you would find this aggravating circumstance.... 


Id. at 99, 446 S.E.2d at 559 (emphasis added). This Court in Bacon 
held that the trial court’s instruction was in accordance with the 
North Carolina pattern jury instructions. The State contends that the 
trial court’s instruction in the case at bar was in accordance with 
the pattern jury instructions and with the trial court’s instruction in 
Bacon. However, there is a critical distinction between the trial 
court’s instruction in the present case and the trial court’s instruction 
in Bacon. The trial court’s instruction in Bacon did precisely what the 
pattern jury instructions called for: it described the pecuniary gain 
(“the defendant expected to share in the life insurance proceeds on 
the life of the victim”). Jd. Unlike in Bacon, the trial court’s instruc- 
tion in this case did not describe the actual pecuniary gain. The 
instruction simply directed that if the jury found robbery with a dan- 
gerous weapon, then the jury would find the pecuniary gain aggra- 
vating circumstance. As such, Bacon does not lend support to 
upholding the trial court’s instruction in this case. 


Furthermore, the State relies on State v. Daniels to support the 
trial court’s instruction in this case. State v. Daniels, 337 N.C. 248, 
446 S.E.2d 298 (1994), cert. denied, 513 U.S. 1135, 180 L. Ed. 2d 895 
(1995). However, just as in Bacon, the trial court’s instruction in 
Daniels specifically described the pecuniary gain: 


If you find from the evidence, beyond a reasonable doubt, that 
when the defendant killed the victim, the defendant intended to 
or expected to obtain money from the victim, you would find 
this aggravating circumstance .... 


IN THE SUPREME COURT 421 


STATE v. JONES 
[357 N.C. 409 (2003)] 


Id. at 280, 446 S.E.2d at 321 (emphasis added). Therefore, the Daniels 
instruction is also distinguishable from the trial court’s instruction in 
the instant case because the trial court in Daniels described the pecu- 
niary gain. See State v. Barden, 356 N.C. 316, 383, 572 S.E.2d 108, 150 
(2002) (describing the pecuniary gain where the trial court instructed, 
“(jf you find from the evidence beyond a reasonable doubt{] that 
when the defendant killed the victim, the defendant took money from 
the victim, you would find this aggravating circumstance.”), cert. 
denied, —— U.S. ——, 155 L. Ed. 2d 1074 (2003); State v. White, 355 
N.C. 696, 710, 565 S.E.2d 55, 64 (2002) (describing the pecuniary gain 
where the trial court instructed, “[I]f you find from the evidence and 
beyond a reasonable doubt that when the defendant killed the victim, 
the defendant obtained money as a result, you would find this aggra- 
vating circumstance.”), cert. denied, —-- U.S. —,, 154 L. Ed. 2d 900 
(2003); State v. Davis, 353 N.C. 1, 36, 539 S.E.2d 248, 266 (2000) 
(describing the pecuniary gain where the trial court instructed, “If 
you find, from the evidence beyond a reasonable doubt, that when the 
defendant killed the victim, that the defendant took personal prop- 
erty or other items belonging to [the victim] and that he intended 
or expected to obtain money or property or any other thing that can 
be valued in money, you would find this aggravating circumstance.”), 
cert. denied, 534 U.S. 839, 151 L. Ed. 2d 55 (2001); State v. Bishop, 343 
N.C. 518, 556, 472 S.E.2d 842, 863 (1996) (describing the pecuniary 
gain where the trial court instructed, “[I]f you find from the evidence 
beyond a reasonable doubt, that when the defendant killed [the vic- 
tim], or someone acting in concert with him killed her, the defendant 
took jewelry, silver and credit cards, you would find this aggravating 
circumstance”), cert. denied, 519 U.S. 1097, 186 L. Ed. 2d 723 (1997); 
State v. Jennings, 333 N.C. 579, 620, 480 S.E.2d 188, 209 (describing 
the pecuniary gain where the trial court instructed, “[I]f you find from 
the evidence beyond a reasonable doubt that when the defendant 
killed the victim, the defendant stood to benefit from the remaining 
partnership accounts at... Merrill Lynch in the name of the dece- 
dent, you would find this aggravating circumstance), cert. denied, 510 
U.S. 1028, 126 L. Ed. 2d 602 (1998). 


The State cites several cases that upheld the submission of the 
pecuniary gain aggravating circumstance in felony murder convic- 
tions. See State v. Chandler, 342 N.C. 742, 755, 467 S.E.2d 636, 643 
(holding that the pecuniary gain aggravating circumstance was prop- 
erly submitted in a burglary-felony murder case), cert. denied, 519 
U.S. 875, 136 L. Ed. 2d 133 (1996); Daniels, 337 N.C. at 280, 446 S.E.2d 
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at 321 (holding that the prosecution provided sufficient evidence to 
support the pecuniary gain aggravating circumstance); State v. Jones, 
327 N.C. 439, 452, 396 S.E.2d 309, 316 (1990) (holding that both the 
pecuniary gain aggravating circumstance and the course of conduct 
aggravating circumstance were properly submitted); State v. 
Williams, 317 N.C. 474, 486, 346 S.E.2d 405, 413 (1986) (holding that 
the pecuniary gain aggravating circumstance may be considered in a 
robbery-murder case). However, the State's use of these cases is mis- 
placed, as defendant does not challenge the submission of the pecu- 
niary gain aggravating circumstance based on robbery-felony murder 
in this assignment of error. Defendant finds fault with the trial court’s 
jury instruction creating the de facto existence of the pecuniary gain 
aggravating circumstance if the jury found that defendant committed 
robbery with a dangerous weapon. None of these cases cited by the 
State are instructive, as they do not address defendant’s specific 
assignment of error. 


By instructing the jury that if it found that defendant committed 
robbery with a dangerous weapon, it would also find the pecuniary 
gain aggravating circumstance, the trial court nullified the signifi- 
cance of evidence tending to show that defendant did not commit the 
capital felony for pecuniary gain. Because the instruction did not 
allow the jury to consider the evidence relating to whether “the 
killing was for the purpose of getting money or something of value,” 
we cannot say that this error could not have influenced the jury’s 
finding of this aggravating circumstance. Chandler, 342 N.C. at 754, 
467 at 648 (quoting Jennings, 333 N.C. at 621, 480 S.E.2d at 210). On 
the evidence presented, we conclude that the error in the trial court’s 
instruction had a probable impact on the jury’s recommendation of 
death, and it therefore constituted plain error. 


Because the trial court’s sentencing instruction improperly 
directed the jury to find the pecuniary gain aggravating circum- 
stance based upon its determination that defendant committed 
robbery with a dangerous weapon, we are Satisfied that the in- 
struction constituted plain error. Accordingly, we vacate defendant's 
death sentence and remand this case to the trial court for a new cap- 
ital sentencing proceeding. 


Proportionality 


Defendant argues that his death sentence is disproportionate 
and is imposed under the influence of passion, prejudice, and other 
arbitrary factors. To support his contention, defendant points out 
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that he was not the triggerman, that he was not present in the room 
in which the shootings took place, and that the triggerman received a 
life sentence. As defendant’s death sentence is vacated and his case 
is remanded for a new capital sentencing proceeding, it is inappro- 
priate for this Court to conduct a proportionality review. See N.C.G:S. 
§ 15A-2000(d)(2). 


NO ERROR AS TO GUILT-INNOCENCE. 


DEATH SENTENCE VACATED; REMANDED FOR NEW CAPITAL 
SENTENCING PROCEEDING. 





IN THE MATTER OF: MARGARET KAY MAY, DOB: 06-19-89 


No. 566A02 
(Filed 22 August 2003) 


Juveniles— delinquency—affray—public place—terror 


The trial court erred by adjudicating a juvenile delinquent 
based on its determination that the juvenile had committed the 
offense of common law affray arising out of an altercation 
between two juvenile residents at a group home, because: (1) the 
evidence failed to establish that an altercation in which the juve- 
nile participated occurred in a location that satisfies the requisite 
“public place” element; (2) there were no individuals passing by 
the property who were within view or earshot of the altercation; 
and (3) the four witnesses, two who were there by virtue of their 
employment and the other two by virtue of having been assigned 
to live there, did not qualify as persons who might transform the 
facility from a private place into a public place since such alter- 
cations do not cause “terror to the people” when their presence 
is akin to that of family members who bear witness to a fight 
between siblings on the grounds of the family residence. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 153 N.C. App. 299, 569 S.E.2d 
704 (2002), reversing an order entered 28 August 2001 by Judge 
Ernest J. Harviel in District Court, Alamance County. Heard in the 
Supreme Court 8 April 2003. 
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Roy Cooper, Attorney General, by Kathleen U. Baldwin, 
Assistant Attorney General, for the State-appellant. 


Staples Hughes, Appellate Defender, by Anne M. Gomez, 
Assistant Appellate Defender, for juvenitle-appellee. 


BRADY, Justice. 


The dispositive issue presented for review is whether the evi- 
dence presented at the hearing was sufficient to establish that an 
altercation in which the juvenile participated occurred in a loca- 
tion that satisfies the requisite “public place” element of the common- 
law criminal offense of affray. We conclude that the evidence fails 
to establish that the juvenile’s conduct occurred in a qualifying “pub- 
lic place,” and, as a consequence, we affirm the decision of the Court 
of Appeals. 


The facts and circumstances of this case are undisputed. On 1 
August 2001, in response to the report of an alleged fight, law 
enforcement officers were called to the grounds of the Methodist 
Home for Children (the Home), a group home for children in 
Alamance County. The juvenile, an eleven-year-old resident of the 
Home, was involved in an altercation with another juvenile resident. 


Testimony presented at the hearing from two employees of the 
Home established that the altercation in question began as an argu- 
ment between the two residents. According to the employees, the 
argument escalated into a physical confrontation that included push- 
ing, shoving, grabbing, scratching, and pulling hair. Laura Jane 
Glascoss, a resident counselor at the Home and a witness to the alter- 
cation, testified that the fight began at an unspecified location on the 
front grounds of the Home and abated shortly thereafter. Ms. 
Glascoss further testified that the fight rekindled “after a pause” and 
that the second round of “shoving back and forth” had “fizzled out” 
before law enforcement arrived. 


David Hughins, another employee of the Home, testified that he 
was working near the front of the Home when he heard “yelling” from 
the ground’s “hill area” in the distance. Mr. Hughins initially thought 
that the noise was a consequence of residents playing together. From 
his vantage point, he could see four residents and Ms. Glascoss mov- 
ing back toward the Home. Mr. Hughins further testified that as the 
group moved to within “a hundred feet” of him, he could see that two 
of the residents had begun fighting. He then ran toward the combat- 
ants and separated them. The two residents continued “running their 
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mouth[s] back at each other” as the group neared the front steps of 
the Home. The verbal assaults escalated into a new round of pushing 
and shoving. As the employees were not able to control the combat- 
ants, Mr. Hughins sought the intervention of law enforcement. 


Mr. Hughins and Ms. Glascoss were the only witnesses to testify 
at the 23 August 2001 hearing. Neither of the two residents involved 
in the fight testified, and the juvenile presented no evidence on her 
behalf. The judge concluded that the juvenile had committed the 
common-law offense of affray and, accordingly, ruled that the State 
had proved the allegations contained in the juvenile petition beyond 
a reasonable doubt. The judge adjudicated the juvenile delinquent as 
defined by N.C.G.S. § 7B-1501(7). In the dispositional phase of the 
hearing, the judge ordered the juvenile to serve fourteen days in the 
Guilford Detention Center, with seven of those days stayed on the 
condition that the juvenile comply with the rules and regulations of 
the Home. 


Upon appeal by the juvenile, a divided panel of the Court of 
Appeals reversed the ruling, holding that the evidence was insuffi- 
cient to establish that the common-law offense of affray had 
occurred. In re May, 153 N.C. App. 299, 303, 569 S.E.2d 704, 708 
(2002). The Court of Appeals concluded that there was insufficient 
evidence demonstrating that the altercation occurred in a public 
place—an essential element of an affray. The court reasoned that the 
altercation in question occurred on private property, not in a location 
open to the public. Id. 


On appeal to this Court, the State contends that the inquiry into 
what constitutes an affray should not be limited to determining 
whether the site involved private or public property. According to the 
State, a more expansive inquiry would yield a finding that an affray 
had, in fact, occurred in the instant case. While we are unpersuaded 
by the State’s argument that an affray occurred in the instant case, we 
determine that the Court of Appeals’ narrow analysis of what consti- 
tutes a “public place” for the purpose of defining an affray merely 
contributes to what is already a murky area of the law. The concerns 
raised by the State therefore prompt us to clarify our law regarding 
the common-law offense of affray. 


HISTORY AND ELEMENTS OF THE LAW OF AFFRAY 


The common-law offense of affray has a long history, with 
American origins dating back to the eighteenth century and before. 
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Historically, the essential elements of affray have proved remarkably 
durable, surviving through the ages without substantive change. 
Compare In re Drakeford, 32 N.C. App. 118, 118, 280 S.E.2d 779, 
782 (1977) (describing the offense as a fight between two or more 
persons, in a public place, that causes terror to the people), with 
1 William Hawkins, A Treatise of the Pleas of the Crown 134-40 
(Morton J. Horwitz & Stanley N. Katz eds., Arno Press 1972) (1724) 
(same). However, whether emanating from North Carolina, other 
states, or even beyond our continental shores,! case law has failed to 
provide a clear and concise definition of a “public place” for purposes 
of establishing this essential element of an affray. This lack of clarity 
is reflected in the omission of the offense of affray in the North 
Carolina Pattern Jury Instructions for Criminal Cases. Also con- 
tributing to the confusion is the failure of case law to provide a means 
for determining whether the fight in question caused terror to the 
public—the offense’s third essential element. Therefore, we examine 
the case sub judice with three goals in mind: (1) to establish the cri- 
terion to assess whether a fight’s attendant facts and circumstances, 
if proved, satisfy the “public place” element of an affray; (2) to estab- 
lish the criterion to assess whether a fight caused “terror to the peo- 
ple”; and (3) to apply the above-referenced criteria to the present 
case to determine if the State met its burden of proving all three ele- 
ments of affray at the hearing. 


An affray is defined at common law as a fight between two or 
more persons in a public place so as to cause terror to the public. 
State v. Wilson, 61 N.C. 237, 237 (1867) (per curiam); see also State v. 
Hunily, 25 N.C. 418, 421 (1843) (per curiam) (recognizing that the 
term “affray” is derived from the French word “effrayer,” meaning to 
affright). Thus, in order to prove the offense, the State must prove 
beyond a reasonable doubt three essential elements of the crime: (1) 
that there was a fight between two or more persons; (2) that the fight 
occurred in a “public place”; and (3) that the fight caused terror to 
persons who qualify as members of the public. 


1, Courts and legal scholars from around the globe have also struggled with the 
issue of establishing the elements of an affray. For example, in the United Kingdom, 
where the common-law crime has been recognized for nearly 500 years, vigorous 
debate over what constitutes a qualifying “public place” persists to this day. As in the 
instant case, much of the argument centers on developing a means for determining if a 
particular place was public and if witnesses to the altercation were subject to its ter- 
ror. See, e.g., A.T.H. Smith, Metamorphosis of Affray, 136 New LJ. 521 (1986); 
Constituent Elements of Affray: Cobb v. DPP, 57 J. Crim. L. pt. 2, at 133 (Neil 
McKittrick ed., May 1993). 
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Neither of the parties in the instant case takes issue with the 
hearing judge’s conclusion that a fight took place or that it involved 
two persons—the juvenile and another resident of the Home. As a 
consequence, this, the first element of affray, is deemed Satisfied and 
need not be further considered. 


This Court has not specifically defined the parameters of what 
constitutes a “public place” for purposes of establishing the second 
element of an affray. However, examples taken from our case law 
indicate that the offense may be committed in two distinct types of 
locales that qualify as “public places.” The first type includes places 
generally considered public by the nature of their use or intended 
use. Parcels and places owned and/or maintained by either a govern- 
ment entity or a private business and that are open to public traffic 
are included in this grouping. Examples include roads, streets, high- 
ways, sidewalks, shopping malls, apartment complexes, parks, and 
commons. Cases assessing alleged affrays that occurred in such 
locations have concluded, without exception, that they satisfy the 
“public place” requirement. See, e.g., State v. Griffin, 125 N.C. 692, 
34 S.E. 513 (1899) (indicating that a road could be considered a 
qualifying public place); Hunily, 25 N.C. 418 (concluding that an 
affray occurred where the facts indicated that defendant was on a 
county highway). 


The second type of “public place” for purposes of proving 
an affray is private property that is situated near enough to public 
thoroughfares that citizens using such thoroughfares could bear wit- 
ness to the altercation. Although no precise definition of such quali- 
fication has emerged from our state’s case law, examples that have 
been held to satisfy the “public place” requirement include private 
property within view or earshot of a sidewalk or street. See, ¢.g., 
State v. Gladden, 73 N.C. 150 (1875) (indicating that a grocery store, 
a private business establishment, and an adjoining commercial sta- 
ble, all of which were situated near a public roadway, would have 
qualified as a public place for purposes of an affray).* The above- 


2, Although the Court of Appeals’ dissent in the instant case cites to State v. 
Fritz, 1383 N.C. 725, 45 S.E. 957 (1903), as an example of private property serving as a 
public place for purposes of affray, May, 153 N.C. App. at 304, 569 S.E.2d at 708 
(Hunter, J., dissenting), we note that the facts and circumstances in Fritz fail to reflect 
that the fight took place on private property or that it had occurred within view or 
earshot of a public street or thoroughfare. In its summary of the facts and circum- 
stances, the Court in Fritz described the fight as taking place at “a certain corner tree.” 
Fritz, 133 N.C. at 726, 45 S.E. at 958. Neither the location of the tree nor its relation to 
other landmarks, private or public, was further specified. 
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noted examples generally comport with the treatise-based definitions 
of “public places” for purposes of an affray. See, e.g., Rollin M. 
Perkins & Ronald N. Boyce, Criminal Law 480 (3d ed. 1982) (noting 
that the term “public place” includes “any place open to public view 
and close enough to the public so that fighting there may tend to 
cause public alarm”). 


As for the third element of affray—that the fight caused “terror to 
the people’—prior cases have established that such terror may be 
demonstrated where the fight at issue “ ‘affrighteth and maketh men 
affraid.’ ” Huntly, 25 N.C. at 421 (quoting 3 Edwardo Coke, Institutes 
of the Laws of England *158). Thus, it is clear that actual fear expe- 
rienced by members of the public satisfies the terror element. In 
Fritz, 133 N.C. 725, 45 S.E. 957, this Court implied that members of 
the public were assumed to be terrorized by virtue of their presence 
at an alleged affray, even though there was no evidence that any of 
the seven spectators had actually been placed in peril. This Court, 
however, has not definitively resolved the question of whether “terror 
to the people” may simply be presumed if the fight occurs in a quali- 
fying public place, even if no members of the public were there to 
witness the event. Other states that have approved such presumed 
terror include Alabama, see Carwile v. State, 35 Ala. 392, 394 (1860) 
(concluding that an affray occurred where the fight took place at a 
location that could be seen from the street), and South Carolina, see 
State v. Sumner, 36 §.C.L. 53, 53 (S.C. Ct. App. 1850) (indicating that 
the affray in question took place “in the corporate limits” of a city). 


APPLICATION OF THE LAW OF AFFRAY TO THE 
INSTANT CASE 


The undisputed evidence presented at the hearing showed 
that the juvenile fought with a fellow juvenile resident on the 
grounds of the Home where the two were living in August 2001. As 
indicated supra, the evidence satisfies the first element of affray, 
that there was, in fact, a fight, and we therefore need not consider 
this element further. 


We will accordingly examine the hearing judge’s ruling that the 
fight at issue occurred in a “public place,” the second element neces- 
sary to prove an affray. As neither party offered any evidence show- 
ing, or even suggesting, that the fight took place on the first type of 
qualifying locale—a place generally considered public by the nature 
of its use or intended use—this type of “public place” has no bearing 
on the instant case. 
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We therefore confine our examination of the “public place” 
requirement to the second qualifying type: private property that is 
situated near enough to public thoroughfares that individuals using 
such thoroughfares could bear witness to the altercation. This Court 
must determine if there is ample evidence showing that the site of the 
altercation occurred in a place, although private property, that quali- 
fies as a public place for purposes of proving the offense of affray. 


The key to resolving the “public place” question in the case sub 
judice hinges less on the evidence actually presented than on poten- 
tial evidence that was not introduced at the district court hearing. 
There are simply too many relevant questions regarding the “public 
place” element of affray that are unanswered by the evidence 
presented at the hearing. For instance, where precisely did the alter- 
cation take place? The record shows that the incident originated on 
or near a walkway on the grounds of the group Home. The record 
also shows that the altercation originated more than one hundred 
feet from the Home and continued as the combatants moved toward 
the front steps of the Home. However, no evidence was offered esti- 
mating the overall size of the property, describing the general char- 
acteristics of its terrain, or depicting the distance and characteristics 
of its surrounding properties. From hearing testimony, the most we 
can ascertain about the Home’s grounds is that it extends over one 
hundred feet from one of the Home’s structures and that there is a 
“hill area” located in front of the property. Another pertinent unan- 
swered question is whether the altercation was within earshot or 
view of individuals who were or could have been present on adjacent 
public lands or thoroughfares. However, there is no way to discern 
this information because there is no evidence in the record indicating 
how far the property extended beyond the location of the altercation 
or if the property’s terrain and fixtures precluded individuals not on 
the property from witnessing the altercation. As a consequence, we 
conclude that the State failed to prove beyond a reasonable doubt 
that the fight occurred in a “public place.” Therefore, there was insuf- 
ficient evidence to establish the second element of affray. 


Concluding that the State has failed to satisfy one essential ele- 
ment of the offense in question would normally end our examination 
as to whether there is sufficient evidence to convict a defendant of 
that offense. However, proof of the third element of affray—that the 
fight in question caused terror to the people—may, in certain nar- 
rowly defined circumstances, satisfy the second element, that is, the 
fight occurred in a “public place.” A fight that occurs on private prop- 
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erty, beyond the view and earshot of the general public, may never- 
theless be witnessed by individuals who happen to be on the property 
and who are subject to the terror of the altercation. If so, the estab- 
lishment of the third essential element of affray—that terror to the 
public occurred—satisfies the second element that the fight hap- 
pened in a “public place.” 


We therefore examine whether there was sufficient evidence to 
establish that the altercation in question caused terror to the people, 
in order to provide clarity to our jurisprudence regarding the com- 
mon-law offense of affray. Thus, this Court must evaluate whether 
the State’s evidence proves beyond a reasonable doubt that the wit- 
nesses to the fight were members of the public who were, in fact, 
frightened by the fight. 


Our examination of the record indicates there were no individu- 
als passing by the property who were within view or earshot of the 
altercation. Thus, the question of whether the third element—terror 
to the people—was established is limited to determining if any or 
all of the four individuals who actually witnessed the event were sub- 
ject to terror. 


As discussed supra, our state’s appellate courts have yet to clas- 
sify precisely those persons who may be subject to the terror of an 
apparent affray that occurs on private property. A comprehensive 
200-year survey of case law of North Carolina and other states yields 
no standard for adequately classifying witnesses who may or may not 
require protection from the terror associated with fights that occur 
on private property. An examination of affray-related cases reveals a 
series of decisions suggesting a standard akin to what United States 
Supreme Court Justice Potter Stewart candidly referred to as an 
“I know it when I see it” mind-set concerning the terror element. 
Jacobellis v. Ohio, 378 U.S. 184, 197, 12 L. Ed. 2d 793, 804 (1964) 
(Stewart, J., concurring). In some cases, courts are persuaded by the 
number of witnesses, while in others, the courts have deemed the 
number of witnesses irrelevant. Yet, in other cases, the courts’ para- 
mount consideration is the relationship between the witnesses and 
the combatants, while others do not consider that relationship a fac- 
tor for consideration. 


In Fritz, 133 N.C. at 728, 45 S.E. at 958, the case that has been 
cited as the definitive North Carolina affray case, this Court held a 
century ago that the actual presence of seven spectators to a fight 
placed them in harm’s way and, therefore, rendered them subject to 
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the fight’s terror. The analysis of the opinion, however, did not iden- 
tify the relationship, or lack thereof, between the combatants and 
the terrorized witnesses. 


In an opinion predating Fritz, the Alabama Supreme Court held 
that where two among just three persons fight in a field surrounded 
by a forest that is situated a mile from any highway or other public 
place, the third person witnessing the event was not a qualifying 
member of the public for purposes of experiencing the terror associ- 
ated to an affray. Taylor v. State, 22 Ala. 15, 16 (1853). Similar to our 
Court’s holding in Fritz, Florida’s court of appeals held that the num- 
ber of witnesses, without even considering their relations to the 
combatants, can sometimes satisfy the terror element for purposes of 
determining whether an affray occurred on private property. D.J. v. 
State, 651 So. 2d 1255, 1256 (Fla. Dist. Ct. App. 1995) (per curiam) 
(holding that the presence of approximately one-hundred witnesses 
to a fight on private property is enough to show potential for terror). 
Georgia’s Supreme Court, however, concluded that the presence of 
not “more than a dozen or fifteen people” who witnessed a fight 
among six others on private property were not among those members 
of the public who could be terrorized by the fight. Gamble v. State, 
113 Ga. 701, 703, 39 S.E. 301, 302 (1901). Thus, when it comes to num- 
bers, seven spectators can be enough, Fritz, 183 N.C. at 728, 45 
S.E.2d at 958, and one hundred spectators is certainly enough, D.J., 
651 So. 2d at 1256, but fifteen witnesses is inadequate, Gamble, 1138 
Ga. at 703, 39 S.E. at 302, and so is one, Taylor, 22 Ala. at 16, reflect- 
ing a state of inconsistency among the various jurisdictions. 


Regardless of jurisdiction, the current state of the law pro- 
vides no definitive criteria or examples by which to judge the ter- 
ror element of a fight that occurs on private property. Our review of 
the above and other cases not cited herein has led us to conclude 
that the correct analysis in evaluating whether a fight caused terror 
to the people is to examine the associations between combatants 
and witnesses, rather than arbitrarily relying upon the number 
of spectators. | 


The Georgia Supreme Court’s decision in Gamble provides a sem- 
blance of circumstances most analogous to the case at issue. We con- 
clude that the analysis in Gamble is most persuasive and is enhanced 
with a compendium of law addressing factors to consider when 
deciding if spectators to a fight on private property were subject to 
the fight’s terror. 
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In Gamble, 113 Ga. at 702, 39 S.E. at 302, a fight arose at a dance 
party held at a private home. The court in Gamble first determined 
there was insufficient evidence showing that the fight occurred 
within view or earshot of a public thoroughfare. Jd. at 703, 39 S.E. at 
302. The court then examined whether the other guests qualified as 
members of the public for purposes of the terror element of an affray 
and ultimately concluded they did not qualify. In the Georgia court’s 
view, while a private locale may be rendered public when people are 
afforded the privilege of being there without invitation, such a place 
is not made public when it hosts an “assemblage of persons at a 
social party by express invitation.” Jd. As a consequence, the court 
concluded that the party guests who witnessed the altercation could 
not be included among those members of the public who could be ter- 
rorized by the fight. Jd. at 703-04, 39 S.E. at 302-03. 


In the instant case, we note that the spectators to the fight at 
issue—two adult employees of the Home and two juvenile residents 
of the Home—were associates of the combatants. In addition, the two 
adults were employed by the Home; regularly spent time there; and 
assisted in the Home’s daily operations, including assessing and 
supervising its residents. The two resident witnesses lived at the 
Home along with the two combatants and other juvenile residents. 
None were social guests of the Home, at least not within the context 
of the holding in Gamble. However, we are aware of no precedent 
that would serve to distinguish the status of the four witnesses from 
that of invited guests. Our research shows that the presence of 
employees who are witnesses to a fight at a private facility has not 
been assessed for purposes of the terror element of an affray, nor has 
the presence of witnesses who live among combatants who fight at 
such a place. Nevertheless, two of the four witnesses were present at 
the facility by virtue of their employment, and the others were pres- 
ent by virtue of having been assigned to live there. Consequently, 
none of the four individuals was there by happenstance. Jd. As a 
result, these four witnesses do not qualify as persons who might 
transform the facility from a private place into a public place. Both in 
our legal analysis and in a practical sense, we can find no justification 
for qualifying the four on other grounds. These four individuals had 
strong ties to the facility and either lived with the combatants or were 
employed at the facility. In our view, their presence is akin to that of 
family members who bear witness to a fight between siblings on the 
grounds of the family residence. Such altercations, put simply, cannot 
cause “terror to the people” within the meaning of the law of affray. 
As a consequence, we conclude that the fight in the instant case fails 
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to present one of those narrowly defined circumstances in which the 
second element of affray (that the fight occurred in a public place) is 
established by proof of the third element (that the fight caused terror 
to the people). Therefore, there was insufficient evidence to establish 
the second element of the common-law offense of affray. 


We hold that the State failed to meet its burden to produce evi- 
dence sufficient to support either the second element of affray (that 
the fight occurred in a public place) or even the third element of 
affray (that the fight caused terror to the people) in its case against 
the juvenile. Thus, we conclude that the hearing judge erroneously 
denied the juvenile’s motion to dismiss. 


For the reasons stated herein, the decision of the Court of 
Appeals is affirmed. 


AFFIRMED. 


STATE OF NORTH CAROLINA v. CORNELIUS ALVIN NOBLES 


No. 156A98-2 
(Filed 22 August 2003) 


Constitutional Law— Confrontation Clause—capital sentenc- 
ing-absent witness—transcript of prior trial 


The trial court erred during a capital sentencing proceeding 
by admitting the trial transcript of the testimony of an out-of- 
state rape victim in support of the prior violent felony aggravat- 
ing circumstance. The record does not reflect any attempt to 
locate and produce the witness, as required by the Confrontation 
Clause. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a 
26 September 2000 judgment imposing a sentence of death entered 
by Judge Charles Henry, at a capital sentencing proceeding held 
in Superior Court, Sampson County, upon defendant’s conviction 
of first-degree murder. Heard in the Supreme Court 15 October 
2002. 
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Roy Cooper, Attorney General, by Tiare B. Smiley, Special 
Deputy Attorney General, for the State. 


Staples Hughes, Appellate Defender, by Janet Moore, Assistant 
Appellate Defender, for defendant-appellant. 


MARTIN, Justice. 


Defendant was tried capitally at the 11 August 1997 session 
of Superior Court, Sampson County. The jury found defendant 
guilty of six counts of discharging a firearm into occupied property 
and further found defendant guilty of the first-degree murder of his 
wife, Ronita E. Nobles, The trial court sentenced defendant to con- 
secutive sentences of forty to fifty-seven months each for four of the 
six counts of discharging a firearm into occupied property. The trial 
court arrested judgment for the conviction of the sixth count of 
discharging a firearm into occupied property and used it as the 
predicate felony supporting felony murder. Following a capital sen- 
tencing proceeding, the jury recommended a sentence of death for 
the murder, and the trial court entered judgment in accordance with 
that recommendation. 


On appeal, this Court found no error in the guilt-innocence phase 
of the trial with regard to the convictions for first-degree murder and 
discharging a firearm into occupied property. State v. Nobles, 350 
N.C. 483, 517, 515 S.E.2d 885, 905-06 (1999) (Nobles I). Because of 
instructional error at the capital sentencing proceeding, we vacated 
the death sentence and remanded the case for a new capital sentenc- 
ing proceeding. Id. 


On remand, a capital sentencing proceeding was held at the 25 
August 2000 session of Sampson County Superior Court. The jury 
found two aggravating circumstances: (1) defendant had previously 
been convicted of a felony involving the use or threat of violence to 
the person, N.C.G.S. § 15A-2000(e)(8) (2001); and (2) defendant 
knowingly created a great risk of death to more than one person 
by means of a weapon which would normally be hazardous to the 
lives of more than one person, N.C.G.S. § 15A-2000(e)(10). The 
jury rejected the three statutory mitigating circumstances sub- 
mitted: (1) the murder was committed while the defendant was 
under the influence of mental or emotional disturbance, N.C.G.S. 
§ 15A-2000(f)(2); (2) the capacity of the defendant to appreciate 
the criminality of his conduct or to conform his conduct to the 
requirements of the law was impaired, N.C.G.S. § 15A-2000(f)(6); 
and (3) the statutory catchall, N.C.G.S. § 15A-2000(f)(9). The jury 
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found twenty-five nonstatutory mitigating circumstances. On 26 
September 2000, the jury unanimously recommended that defendant 
be sentenced to death, and the trial court entered judgment in 
accordance with that recommendation. 


Defendant argues that the trial court improperly admitted evi- 
dence in support of the (e)(8) aggravating circumstance, “defendant 
had been previously convicted of a felony involving the use or threat 
of violence to the person.” N.C.G.S. § 15A-2000(e)(3). Defendant was 
convicted of rape in 1988. At the time of defendant’s capital sentenc- 
ing proceeding in August 2000, the victim from this prior crime (K.S.) 
was not a resident of North Carolina. To establish the (e)(3) aggra- 
vating circumstance, the prosecution introduced K.S.’s transcribed 
testimony from the 1988 rape trial. During the state’s presentation of 
evidence, the prosecutor and his assistant role-played K.S.’s testi- 
mony from the previous trial, including cross-examination. 


Defendant objected to the presentation of the transcript, ar- 
guing that unless K.S. testified in person and was subject to cross- 
examination, defendant’s confrontation rights would be violated. On 
appeal, defendant argues the trial court committed reversible error 
by admitting the prior testimony of an available witness at the sen- 
tencing proceeding. Specifically, defendant maintains that he was not 
afforded the right to confront the witnesses against him, guaranteed 
by the Confrontation Clauses of the North Carolina Constitution, N.C. 
Const. art. I, § 23, and the United States Constitution, U.S. Const. 
amend. VI. Defendant further maintains that the admission of the tes- 
timony from the previous criminal trial violated his rights to due 
process and to a fair and reliable sentencing proceeding. 


“The Confrontation Clause of the Sixth Amendment, made ap- 
plicable to the states by the Fourteenth Amendment, guarantees a 
criminal defendant the right ‘to be confronted with the witnesses 
against him.’ ” State v. Jaynes, 353 N.C. 534, 554, 549 S.E.2d 179, 195 
(2001) (quoting U.S. Const. amend. VI), cert. denied, 535 U.S. 934, 152 
L. Ed. 2d 220 (2002). “‘The central concern of the Confrontation 
Clause is to ensure the reliability of the evidence against a criminal 
defendant by subjecting it to rigorous testing in the context of an 
adversary proceeding before the trier of fact.’ ” Lilly v. Virginia, 527 
U.S. 116, 123-24, 144 L. Ed. 2d 117, 126 (1999) (quoting Maryland v. 
Craig, 497 U.S. 836, 845, 111 L. Ed. 2d 666, 678 (1990)). We have gen- 
erally construed the right to confrontation under our state constitu- 
tion consistent with its federal counterpart. See, e.g., State v. Fowler, 
303 N.C. 599, 614-15, 548 S.E.2d 684, 696 (2001), cert. denied, 535 U.S. 
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939, 152 L. Ed. 2d 230 (2002); State v. Jackson, 348 N.C. 644, 653-54, 
503 S.E.2d 101, 107 (1998); State v. Deanes, 323 N.C. 508, 524, 374 
S.E.2d 249, 260 (1988), cert. denied, 490 U.S. 1101, 104 L. Ed. 2d 1009 
(1989). As the United States Supreme Court stated in Pointer v. 
Texas, 380 U.S. 400, 405, 13 L. Ed. 2d 923, 927 (1965), “[t]here are few 
subjects, perhaps, upon which this Court and other courts have been 
more nearly unanimous than in their expressions of belief that the 
right of confrontation and cross-examination is an essential and 
fundamental requirement for the kind of fair trial which is this coun- 
try’s constitutional goal.” As such, the transcribed testimony of a wit- 
ness from a prior judicial proceeding is generally admissible only in 
those instances where the government has demonstrated the unavail- 
ability of the witness to testify in person. See White v. Illinois, 502 
U.S. 346, 353-54, 116 L. Ed. 2d 848, 858 (1992); Ohio v. Roberts, 448 
U.S. 56, 65, 65 L. Ed. 2d 597, 607 (1980); Mancusi v. Stubbs, 408 U.S. 
204, 211, 33 L. Ed. 2d 293, 300 (1972); Barber v. Page, 390 U.S. 719, 
722, 20 L. Ed. 2d 255, 258-59 (1968). 


In Roberts, the United States Supreme Court stated that the 
Confrontation Clause envisions 


“a personal examination and cross-examination of the witness in 
which the accused has an opportunity, not only of testing the rec- 
ollection and sifting the conscience of the witness, but of com- 
pelling him to stand face to face with the jury in order that they 
may look at him, and judge by his demeanor upon the stand and 
the manner in which he gives his testimony whether he is worthy 
of belief.” 


448 U.S. at 63-64, 65 L. Ed. 2d at 606 (quoting Mattox v. United States, 
156 U.S. 237, 242-43, 39 L. Ed. 409, 411 (1895)). The Court in Roberts 
applied a two-pronged test to evaluate a Confrontation Clause chal- 
lenge to the admission of the preliminary hearing testimony of a wit- 
ness not produced at the defendant’s subsequent criminal trial. Jd. at 
65-66, 65 L. Ed. 2d at 607-08. Under the so-called “Rule of Necessity” 
prong, the state must either produce or demonstrate the unavailabil- 
ity of the witness. /d. at 65, 65 L. Ed. 2d at 607. A “ ‘witness is not 
“unavailable” for purposes of... the exception to the confrontation 
requirement unless the prosecutorial authorities have made a good- 
faith effort to obtain his presence at trial.’ ” Jd. at 74, 65 L. Ed. 2d at 
613 (quoting Barber, 390 U.S. at 724-25, 20 L. Ed. 2d at 260) (alter- 
ations in original). The second prong requires the state to show that 
the challenged statements possess sufficient “indicia of reliability.” 
Id. at 65-66, 65 L. Ed. 2d at 607-08. 
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This Court has also recognized the constitutional “preference for 
live testimony,” which is premised upon the fundamental “importance 
of cross-examination, ‘the greatest legal engine ever invented for the 
discovery of truth.’ ” Jackson, 348 N.C. at 654, 503 S.E.2d at 107 (quot- 
ing White, 502 U.S. at 356, 116 L. Ed. 2d at 859). As argued by defend- 
ant, “[w]hen two versions of the same evidence are available, long- 
standing principles of the law of hearsay, applicable as well to 
Confrontation Clause analysis, favor the better evidence.” United 
States v. Inadi, 475 U.S. 387, 394, 89 L. Ed. 2d 390, 398 (1986) (empha- 
sis added). “While the Confrontation Clause and rules of hearsay may 
protect similar values, it would be an erroneous simplification to con- 
clude that the Confrontation Clause is merely a codification of 
hearsay rules.” Jackson, 348 N.C. at 649, 503 S.E.2d at 104 (citing 
California v. Green, 399 U.S. 149, 155, 26 L. Ed. 2d 489, 495 (1970)). 
In determining whether the admission of statements at trial violates 
the Confrontation Clause, this Court has adopted the two-part 
Roberts test. Fowler, 353 N.C. at 615, 548 S.E.2d at 696. It is well set- 
tled in this jurisdiction that while the Rules of Evidence do not apply 
at sentencing, the right to confront witnesses does. State v. Holmes, 
355 N.C. 719, 733, 565 S.E.2d 154, 165, cert. denied, —— U.S. —, 
154 L. Ed. 2d 412 (2002); State v. McLaughlin, 341 N.C. 426, 458, 
462 S.E.2d 1, 18-19 (1995), cert. denied, 516 U.S. 1133, 1383 L. Ed. 2d 
879 (1996). Thus, the two-part Roberts analysis necessarily governs 
the admissibility of statements introduced during a capital sentenc- 
ing proceeding. 


In resolving the issue of whether the previous trial testimony was 
admissible at defendant’s sentencing proceeding, we must first deter- 
mine whether the state established that K.S. was constitutionally 
unavailable to testify. In short, we must determine whether the 
record shows that the state made good-faith efforts to locate and pre- 
sent K.S. See Roberts, 448 U.S. at 74, 65 L. Ed. 2d at 613. 


The state relies on our decision in State v. Prince, 270 N.C. 769, 
154 S.E.2d 897 (1967), and argues that the prior testimony of a wit- 
ness is admissible when the witness is located out of state. Jd. at 772, 
154 S.E.2d at 899. In Prince, defendant objected to the former testi- 
mony of a witness who was deployed in Vietnam at the time of trial. 
Id. at 773, 154 S.E.2d at 899. Prince is inapposite to the instant case, 
however, as the state has not demonstrated, or even alleged, that K.S. 
was not present within the United States. 


In any event, approximately one year after Prince, the United 
States Supreme Court rejected the assumption that “the mere 
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absence of a witness from the jurisdiction was sufficient ground for 
dispensing with confrontation.” Barber, 390 U.S. at 723, 20 L. Ed. 2d 
at 259. “[I]f there is a possibility, albeit remote, that affirmative mea- 
sures might produce the declarant, the obligation of good faith may 
demand their effectuation. “The lengths to which the prosecution 
must go to produce a witness... is a question of reasonableness.’ ” 
Roberts, 448 U.S. at 74, 65 L. Ed. 2d at 613 (quoting Green, 399 U.S. at 
189 n.22, 26 L. Ed. 2d at 514 n.22 (Harlan, J., concurring)). The pros- 
ecution need not exhaust every possible alternative for producing a 
witness. State v. Grier, 314 N.C. 59, 68, 331 S.E.2d 669, 676 (1985). 
Nonetheless, to demonstrate constitutional unavailability, the state’s 
good-faith efforts must include, at a minimum, an attempt to contact 
the witness and request his or her presence at the proceeding. 


Turning to the facts of the present case, the transcript provides 
little insight as to whether the state undertook any effort whatsoever 
to produce K.S. During jury selection, when questioned about the 
forecasted length of the proceeding and the issues likely to arise dur- 
ing sentencing, the state indicated that it intended to offer the chal- 
lenged transcript to support the (e)(3) aggravating circumstance. 
According to the state: 


She’s not in North Carolina. She’s out of state and though I’m 
aware we could do an out-of-state subpoena, the problem with 
that is she was reluctant—I mean, she was unwilling, uncoopera- 
tive four years ago—three years ago to come back and the avail- 
ability of again—I don’t, of course, that’s a different issue. We will 
be seeking to just put in her transcript of her testimony to show 
the circumstances of the aggravating factor, E 3. 


The trial court indicated that it did not want to engage in a dis- 
cussion of the admissibility of the transcript at that time and assured 
defense counsel that it would have an opportunity to be heard before 
the actual evidentiary hearing. As promised, the trial court heard 
from defense counsel following jury selection. Defense counsel 
objected to the introduction of the transcript, citing the heightened 
need for reliability in capital cases and defendant’s Confrontation 
Clause rights as guaranteed under the North Carolina and United 
States Constitutions. The trial court overruled the objection and con- 
cluded that “the main issues... are reliability and relevance and 
maybe something in the body of the testimony that [defense counsel] 
may find the court needs to consider.” During the sentencing pro- 
ceeding, defense counsel reiterated the previous objection but was 
again overruled. 
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It is unclear from the transcript whether the state attempted to 
contact K.S. prior to the instant sentencing proceeding or whether 
prosecutors simply relied on their recollections from the 1997 pro- 
ceedings in this case. Regardless, there is simply insufficient evi- 
dence in the instant record to support a conclusion that the state 
employed good-faith efforts to contact and produce K.S. To begin 
with, the only reference to the witness occurred during jury selec- 
tion, at which time the trial court indicated it did not want to discuss 
the admissibility of the previous trial transcript. Second, the state did 
not present a witness to testify, offer other evidence, or otherwise 
demonstrate good-faith efforts to locate and present K.S. Cf. State v. 
Hunt, 339 N.C. 622, 645-46, 457 S.E.2d 276, 289-90 (1994) (previous 
trial testimony properly admitted where witness was unavailable 
because he asserted his constitutional right against self-incrimina- 
tion); State v. Swindler, 129 N.C. App. 1, 5, 497 S.E.2d 318, 321 (detec- 
tive’s testimony that a witness was unavailable because she was in 
the hospital following a heart attack sufficient to establish unavail- 
ability), aff'd per curiam, 349 N.C. 347, 507 S.E.2d 284 (1998). 
Accordingly, the state did not adequately demonstrate, on this record, 
that K.S. was constitutionally unavailable to testify in person before 
the jury. 


Moreover, this Court has examined the concept of “unavail- 
ability” as it relates to the hearsay rules under the North Carolina 
Rules of Evidence. Even though there exists a preference for face- 
to-face confrontation at trial, Rule 804 recognizes an exception to 
this requirement. Hunt, 339 N.C. at 645, 457 S.E.2d at 289. This excep- 
tion permits the admission of out-of-court statements when a declar- 
ant is determined to be “unavailable” as defined in N.C.G.S. § 8C-1, 
Rule 804(a). N.C.G.S. § 8C-1, Rule 804(b) (2001). The Rules of Evi- 
dence do not apply at capital sentencing proceedings; however 
they are instructive and “may be helpful as a guide to reliability 
and relevance” in capital sentencing. State v. Greene, 351 N.C. 
562, 568, 528 S.E.2d 575, 579, cert. denied, 531 U.S. 1041, 148 L. Ed. 2d 
543 (2000). 


Although out-of-court testimony offered to prove the truth of the 
matter asserted is generally inadmissible as hearsay, the Rules of 
Evidence provide several exceptions to this rule of exclusion when a 
witness is “unavailable.” State v. Williams, 355 N.C. 501, 535, 565 
S.E.2d 609, 629 (2002), cert. denied, -— U.S. —, 154 L. Ed. 2d 808 
(2003). Under the Rules of Evidence, a witness is considered 
“unavailable” when that witness: 
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(1) Is exempted by ruling of the court on the ground of privilege 
from testifying concerning the subject matter of his state- 
ment; or 


(2) Persists in refusing to testify concerning the subject matter 
of his statement despite an order of the court to do so; or 


(3) Testifies to a lack of memory of the subject matter of his 
statement; or 


(4) Is unable to be present or to testify at the hearing because 
of death or then existing physical or mental illness or in- 
firmity; or 


(5) Is absent from the hearing and the proponent of his state- 
ment has been unable to procure his attendance ... by 
process or other reasonable means. 


N.C.G.S. § 8C-1, Rule 804(a). Before a trial court may admit hearsay 
testimony under Rule 804(b), it must find that at least one of the con- 
ditions listed in Rule 804(a) has been satisfied. See, e.g., State v. 
King, 353 N.C. 457, 478, 546 S.E.2d 575, 592 (2001), cert. denied, 534 
U.S. 1147, 151 L. Ed. 2d 1002 (2002). The proponent of the statement 
bears the burden of satisfying the requirements of unavailability 
under Rule 804(a). State v. Artis, 325 N.C. 278, 304, 384 S.E.2d 470, 
484 (1989), sentence vacated on other grounds, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990). The state did not satisfy any of the criteria for 
demonstrating unavailability as set forth in Rule 804(a). Although the 
statutory definition of unavailability is not dispositive of the consti- 
tutional issue presented here, it nonetheless bolsters our conclusion 
that the state did not properly demonstrate K.S.’s unavailability to 
testify at defendant’s capital sentencing proceeding. 


The (e)(3) aggravating circumstance may be proven in a variety 
of ways. We have held that the most appropriate way to show the 
presence of a previous conviction that satisfied the (e)(3) aggravator 
is the introduction of a duly authenticated court record or certified 
copy of the judgment. State v. Siihan, 302 N.C. 223, 272, 275 S.E.2d 
450, 484 (1981), overruled on other grounds by State v. Sanderson, 
346 N.C. 669, 679, 488 S.E.2d 133, 138 (1997). In fact, we have 
expressly stated this is the “preferred method for proving a prior con- 
viction.” State v. Maynard, 311 N.C. 1, 26, 316 S.E.2d 197, 211, cert. 
denied, 469 U.S. 963, 83 L. Ed. 2d 299 (1984). The state may also pre- 
sent witnesses to prove the circumstances of prior convictions and is 
not limited to the introduction of the record of conviction. State v. 
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Roper, 328 N.C. 337, 365, 402 S.E.2d 600, 616, cert. denied, 502 U.S. 
902, 116 L. Ed. 2d 232 (1991). Nonetheless, once the state decides to 
present the testimony of a witness to a capital sentencing jury, the 
Confrontation Clause requires the state to undertake good-faith 
efforts to secure the “better evidence” of live testimony before resort- 
ing to the “weaker substitute” of former testimony. Inadi, 475 U.S. at 
394-95, 89 L. Ed. 2d at 398. 


The state’s failure to undertake good-faith efforts to locate and 
produce K.S. constitutes reversible error under the facts and circum- 
stances of the present case. The resulting constitutional error was 
arguably exacerbated by the state’s closing argument. The prosecutor 
affirmatively represented during argument that he “wasn’t able to 
bring [K.S.]” before the jury to testify. He also described K.S.’s testi- 
mony as “uncontradicted.” Such statements are troubling, particu- 
larly in light of our admonition in Nobles I that the prosecution 
should not make insinuations during closing argument that are not 
supported by the record. Nobles, 350 N.C. at 517, 515 S.E.2d at 905. 


When considering what evidence is necessary to support 
the (e)(3) aggravating circumstance and how to summarize that evi- 
dence during closing argument, prosecutors must walk a fine line. 
While the formal rules of evidence do not apply to capital sentencing 
proceedings, counsel and trial courts must nonetheless carefully 
evaluate the probative value of evidence against its potential to 
unfairly prejudice a jury. This is particularly true in capital proceed- 
ings, where the United States Supreme Court has indicated that fact- 
finding procedures adhere to a “heightened standard of reliability.” 
Ford v. Wainwright, 477 U.S. 399, 411, 91 L. Ed. 2d 335, 347 (1986) 
(plurality opinion). 


The Confrontation Clause requires a showing by the state that it 
attempted in good faith to contact the potential witness, that it 
attempted in good faith to inquire into her willingness and availabil- 
ity to testify, and that it presented the results of this inquiry to the 
trial court. The instant record does not adequately reflect that the 
state undertook these constitutionally mandated efforts to locate and 
produce K.S. In fact, the present record does not demonstrate that 
K.S. was even contacted for purposes of determining her availability 
to testify at defendant’s capital sentencing proceeding.! “The right of 


1. The parties have not cited any authority as to whether, for purposes of a 
capital sentencing proceeding, out-of-state witnesses must be subpoenaed as a pre- 
requisite to a finding of constitutional unavailability. See, e.g., N.C.G.S. § 15A-813 
(2001). Because, as indicated above, the record does not reflect that the state made 
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confrontation may not be dispensed with so lightly.” Barber, 390 U.S. 
at 725, 20 L. Ed. 2d at 260. Accordingly, we are required to order a 
new capital sentencing proceeding. 


DEATH SENTENCE VACATED; REMANDED FOR NEW CAPITAL 
SENTENCING PROCEEDING. 


ANGELA DAWES, ADMINISTRATRIX OF THE EsTaTE OF EFFIE HENDRICKS v. NASH 
COUNTY anp NASH COUNTY EMERGENCY MEDICAL SERVICES, A DIVISION OF 
NASH COUNTY 


No. 117A02 
(Filed 22 August 2003) 


Immunity— sovereign—insurance—exclusion—acts of EMTs 


Sovereign immunity did not provide a defense to a county for 
a wrongful death action arising from the actions of its emergency 
medical technicians (EMTs) and summary judgment should not 
have been granted for the county. Although defendant argued 
that a provision in the county’s insurance policy exempting EMTs 
from an exclusion should be read as applying to EMTs in their 
individual capacity, that contention is not supported by the plain 
language of the policy. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 148 N.C. App. 641, 559 $.E.2d 
254 (2002), affirming an order signed 2 November 2000 by Judge 
Quentin T. Sumner in Superior Court, Nash County. Heard in the 
Supreme Court 14 October 2002. 


Duffus & Melvin, PA., by R. Bailey Melvin, for plaintiff- 
appellant. 


Womble Carlyle Sandridge & Rice, PLLC, by Burley B. Mitchell, 
Jr., and Mark A. Davis, for defendant-appellees. 


ORR, Justice. 


This case arises out of a negligence claim against emergency 
medical technicians (EMTs) employed by defendant Nash County. 


any attempt to locate and produce K.S., we do not reach this question in the 
present case. 
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Plaintiff contends that Nash County has waived the defense of sover- 
eign immunity by purchasing an insurance policy pursuant to 
N.C.G.S. § 153A-435. Defendant Nash County argues that the proper 
interpretation of the policy does not provide insurance coverage for 
the county under the facts of this case and that sovereign immunity 
mandated summary judgment for the County. The trial court and a 
majority of the Court of Appeals agreed with defendant’s position. 
For the reasons set forth below, we do not agree, and we therefore 
reverse the Court of Appeals. 


On 5 September 1998, Nash County Emergency Medical Services 
(Nash County EMS) responded to a call for assistance concerning 
plaintiff's aunt, Effie Hendricks. Ms. Hendricks collapsed while 
attending her brother's funeral, was helped to a bed within the 
church, and was sitting up when EMTs arrived on the scene. Shortly 
after the EMTs began attending to Ms. Hendricks, she slumped over 
and stopped breathing. The EMTs tried several times to intubate Ms. 
Hendricks in order to give her oxygen, but they were unsuccessful. 
Upon arrival at the Nash County General Hospital emergency room, 
the attending physician was able to intubate Ms. Hendricks. She was 
diagnosed with severe anoxic encephalopathy!, more commonly 
referred to as a lack of oxygen to the brain. Ms. Hendricks remained 
in a coma in the hospital for the week following her collapse and died 
on 12 September 1998. 


On 19 July 2000, plaintiff Angela Dawes, as administratrix for the 
estate of Effie Hendricks, filed a wrongful death action against Nash 
County EMS. She subsequently filed an amended complaint naming 
Nash County and Nash County EMS, a division of Nash County, as 
defendants. In her amended complaint plaintiff alleged that defend- 
ants were negligent in the following respects: 


(a) The paramedics who arrived on the scene failed to sup- 
ply Ms. Hendricks with supplemental oxygen between 3:34 p.m. 
and 3:48 p.m. 


(b) The Valium, which was given to Ms. Hendricks, was given 
in too small of a dose to have the desired effect of helping the 
paramedics intubate Ms. Hendricks. 


1, Anoxic is “having less than the normal amount of oxygen in the cells or tissues 
of the body.” 2 J.E. Schmidt, M.D., Attorneys’ Dictionary of Medicine and Word 
Finder A-397 (2001). Encephalopathy is a “disease of the brain.” 1 J.E. Schmidt, M.D., 
Attorneys’ Dictionary of Medicine and Word Finder E-87 (2001). 
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(c) The paramedics made repeated attempts at intubation 
which greatly delayed Ms. Hendricks’ arrival at Nash General 
Hospital. 


(d) Defendant’s employees who cared for and treated Ms. 
Hendricks failed to exercise reasonable and ordinary care and 
diligence in the use of their skill and the application of their 
knowledge to Ms. Hendricks’ case. 


(e) Defendant’s employees who cared for and treated Ms. 
Hendricks failed to exercise their best judgment in the treatment 
and care of Ms. Hendricks. 


(f) Defendant’s employees who cared for and treated Ms. 
Hendricks failed to possess the required degree of learning, skill 
and ability necessary to the practice of their profession which 
others similarly situated normally possess. 


(g) Defendant was negligent in such other respects as may be 
shown at trial. 


Defendant Nash County EMS subsequently filed a motion for 
judgment on the pleadings pursuant to Rule 12(c) of the North 
Carolina Rules of Civil Procedure. Defendants Nash County and Nash 
County EMS also filed a motion for summary judgment pursuant to 
Rule 56 of the North Carolina Rules of Civil Procedure. 


In an order signed 2 November 2000, the trial court granted the 
motion for judgment on the pleadings in favor of Nash County EMS 
and the motion for summary judgment based on sovereign immunity 
in favor of Nash County and Nash County EMS. Plaintiff appealed to 
the Court of Appeals, which affirmed the trial court’s grant of sum- 
mary judgment based on the affirmative defense of sovereign immu- 
nity for Nash County. Plaintiff presented no argument in its brief to 
the Court of Appeals as to the trial court’s grant of judgment on the 
pleadings and summary judgment for Nash County EMS. Thus, the 
only issue before the Court of Appeals, and now before this Court, 
is whether Nash County is entitled to summary judgment based on 
sovereign immunity. 


Summary judgment is appropriate when “the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that any party is entitled to a judgment as a 
matter of law.” N.C. R. Civ. P. 56(c). The movant has the burden 
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of proof. Roumillat v. Simplistic Enters., 331 N.C. 57, 63, 414 
S.E.2d 339, 342 (1992); Pembee Mfg. Corp. v. Cape Fear Constr. Co., 
313 N.C. 488, 491, 329 S.E.2d 350, 353 (1985); Caldwell v. Deese, 288 
N.C. 375, 378, 218 S.E.2d 379, 381 (1975). “The showing required for 
summary judgment may be accomplished by proving an essential ele- 
ment of the opposing party’s claim does not exist, cannot be proven 
at trial, or would be barred by an affirmative defense.” Dobson v. 
Harris, 352 N.C. 77, 83, 580 S.E.2d 829, 835 (2000). In this case, the 
trial court ruled that summary judgment was appropriate because 
defendant properly asserted the affirmative defense of sovereign 
immunity to bar plaintiff’s claim, and the Court of Appeals affirmed 
that ruling. 


Sovereign immunity stands for the proposition that the “the State 
cannot be sued except with its consent or upon its waiver of immu- 
nity.” Paul L. Whitfield, PA. v. Gilchrist, 348 N.C. 39, 42, 497 S.E.2d 
412, 414 (1998); see also Guthrie v. N.C. State Ports Auth., 307 N.C. 
522, 534, 299 S.E.2d 618, 625 (1983). “The counties are recognizable 
units that collectively make up our state, and are thus entitled to sov- 
ereign immunity under North Carolina law,” Archer v. Rockingham 
Cty., 144 N.C. App. 550, 553, 548 S.E.2d 788, 790 (2001), disc. rev. 
denied, 355 N.C. 210, 559 S.E.2d 796 (2002), unless the county waives 
immunity or otherwise consents to be sued. 


N.C.G.S. § 153A-435 provides that such a waiver is manifested by 
the purchase of liability insurance. N.C.G.S. § 153A-435 provides in 
pertinent part: 


(a) A county may contract to insure itself and any of its offi- 
cers, agents, or employees against liability for wrongful death or 
negligent or intentional damage to person or property or against 
absolute liability for damage to person or property caused by an 
act or omission of the county or of any of its officers, agents, or 
employees when acting within the scope of their authority and 
the course of their employment. The board of commissioners 
shall determine what liabilities and what officers, agents, and 
employees shall be covered by any insurance purchased pursuant 
to this subsection. 


Purchase of insurance pursuant to this subsection waives 
the county’s governmental immunity, to the extent of insurance 
coverage, for any act or omission occurring in the exercise of a 
governmental function. ... 
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(b) If a county has waived its governmental immunity pur- 
suant to subsection (a) of this section, any person, or if he dies, 
his personal representative, sustaining damages as a result of an 
act or omission of the county or any of its officers, agents, or 
employees, occurring in the exercise of a governmental function, 
may sue the county for recovery of damages. To the extent of the 
coverage of insurance purchased pursuant to subsection (a) of 
this section, governmental immunity may not be a defense to 
the action. 


N.C.G.S. § 153A-485 (2001) (emphasis added). “A county may, how- 
ever, waive such immunity through the purchase of liability insur- 
ance.” Doe v. Jenkins, 144 N.C. App. 131, 184, 547 S.E.2d 124, 126 
(2001), disc. rev. dismissed as moot, 355 N.C. 284, 560 S.E.2d 798, 
and disc. rev. denied, 355 N.C. 284, 560 $.E.2d 799 (2002). However, 
“{iJmmunity is waived only to the extent that the [county] is indemni- 
fied by the insurance contract from liability for the acts alleged.” 
Combs v. Town of Belhaven, 106 N.C. App. 71, 73, 415 S.E.2d 91, 92 
(1992), quoted in Doe, 144 N.C. App. at 134, 547 S.E.2d at 126. 


In this case, it is uncontested that Nash County purchased a 
comprehensive insurance policy covering the time period in which 
the alleged acts of negligence took place. This policy included a sep- 
arate section covering general liability that provides specifically in 
part the following: 


—SECTION U— 
GENERAL LIABILITY COVERAGE 


A. Coverage Agreement 


The Fund agrees, subject to the limitations, terms, and condi- 
tions hereunder mentioned: 


1. to pay on behalf of the Participant all sums which the 
Participant shall be obligated to pay by reason of the lia- 
bility imposed upon the Participant by law or assumed 
by the Participant under contract or agreement for dam- 
ages on account of Personal Injuries, including death 
at any time resulting therefrom, suffered or alleged to 
have been suffered by any person or persons (excepting 
employees of the Participant injured in the course of their 
employment)|.] 
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Subsection H of section II defines the “Covered Persons” under 
the policy: 


1. the Participant—the covered political subdivision named in 
the Contract Declarations|;] 


2. any elected or appointed official of the Participant while act- 
ing within the scope of his authority, or apparent authority, 
expressed or implied, but only with respect to his liability 
while acting within the scope of his authority; 


3. any employees of the Participant while acting within the scope 
of their duties, as such; and 


4. any person or organization while acting as agent for the 
Participant, within the scope of his duties. 


Further, the policy contained certain enumerated exclusions in 
subsection E of section II, titled “Exclusions Applicable to General 
Liability.” Defendant contends that the exclusion in paragraph 18 of 
subsection E, titled “Hospital and Health Clinic Professional 
Liability,” removes the alleged negligent acts of the EMTs in question 
from coverage under the general liability section, and thus, sovereign 
immunity is not waived by virtue of the county’s insurance policy. 
That exclusion provides as follows. 


18. Hospital and Health Clinic Professional Liability 


To Personal Injury to any person arising out of the render- 
ing of or failure to render any of the following professional 
services: 


a. medical, surgical, dental, or nursing treatment to such per- 
son or the person inflicting the injury including the fur- 
nishing of food or beverages in connection therewith; or 


b. furnishing or dispensing of drugs or medical, dental, or 
surgical supplies or appliances; or 


c. handling of or performing post-mortem examinations on 
human bodies; or 


d. service by any person as a member of a formal accredita- 
tion or similar professional board or committee partici- 
pant, or as a person charged with the duty of executing 
directives of any such board or committee. 
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** However, this exclusion shall not apply to liability 
of county employed or county volunteer Emergency 
Medical Technicians. 


Plaintiff contends that the proviso at the bottom of subsection 
E, paragraph 18, removes EMTs from the exclusions and thus sub- 
jects Nash County to liability based upon its waiver of sovereign 
immunity. Defendant counters this argument by contending that 
this proviso applies to EMTs working in their individual capacity 
and not their official capacity and that sovereign immunity was 
therefore not waived. 


Defendant argues that the exclusions were written broadly and 
that the proviso was written narrowly. Therefore, defendant contends 
the policy’s intent was to “insure[] emergency medical technicians 
employed by Nash County for claims against them in their individual 
capacities alleging negligence in the performance of emergency 
ambulance services (to which sovereign immunity does not apply) 
without separately insuring Nash County for claims directly against it 
(since the County is protected from such claims by sovereign immu- 
nity).” Defendant further argues that had the intent of the policy been 
to provide coverage for EMTs, then the proviso would have been writ- 
ten as follows: “However, this exclusion shall not apply to any liabil- 
ity arising out of or in connection with the acts or omissions of 
county employed Emergency Medical Technicians.” Defendant rea- 
soned, and the Court of Appeals agreed, that the single use of the 
word “liability” in the proviso must refer only to the personal liability 
of EMTs, not to official liability, because “[s]uits against governmen- 
tal employees in their official capacity do not lead to ‘liability’ against 
the individual governmental employee.” Dawes v. Nash Cty., 148 N.C. 
App. 641, 648 n.1, 559 S.E.2d 254, 259 n.1 (2002). 


Our courts have long followed the traditional rules of contract 
construction when interpreting insurance policies. See Woods v. 
Nationwide Mut. Ins. Co., 295 N.C. 500, 505, 246 S.E.2d 773, 777 
(1978); McDowell Motor Co. v. New York Underwriters Ins. Co., 
233 N.C. 251, 253, 63 S.E.2d 538, 540 (1951). As our Court explained 
in Woods, 


[t]he various terms of the policy are to be harmoniously con- 
strued, and if possible, every word and every provision is to be 
given effect. If, however, the meaning of words or the effect of 
provisions is uncertain or capable of several reasonable interpre- 
tations, the doubts will be resolved against the insurance com- 
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pany and in favor of the policyholder. Whereas, if the meaning of 
the policy is clear and only one reasonable interpretation exists, 
the courts must enforce the contract as written; they may not, 
under the guise of construing an ambiguous term, rewrite the 
contract or impose liabilities on the parties not bargained for and 
found therein. 


295 N.C. at 506, 246 S.E.2d at 777. 


The fallacy in defendant’s argument, though innovative and per- 
suasive, is contained in the specific terms of the policy setting forth 
the coverage agreement. Defendant Nash County contracted with 
North Carolina Counties Liability and Property Insurance Pool Fund — 
(the Fund) to create the policy at issue. Nash County is the 
“Participant” or the party insured as stated on the declarations page. 
As we Stated earlier, the policy specifically provides: “The Fund 
agrees ... to pay on behalf of the Participant ail sums which the 
Participant shall be obligated to pay by reason of the liability 
imposed upon the Participant ... under contract or agreement for 
damages on account of Personal Injuries, including death at any 
time resulting therefrom, suffered or alleged to have been suffered by 
any person or persons .. . including but not limited to, . . . Incidental 
Malpractice ....” (Emphasis added.) In subsection K of section II, 
“incidental malpractice” is defined as “emergency professional med- 
ical services rendered or which should have been rendered to any 
person or persons... by... Technicians employed by or acting on 
behalf of the Participant.” (Emphasis added.) “Technician” is defined 
in the policy as “a certified first responder, certified emergency med- 
ical technician, certified intravenous technician, certified paramedic, 
or ambulance driver.” 


“Where a policy defines a term, that definition is to be used.” 
Woods, 295 N.C. at 505-06, 246 S.E.2d at 777. Thus, the above portions 
of the policy plainly provide that the Fund will pay “on behalf of the 
Participant” damages incurred as the result of actions taken by the 
County’s EMTs whether employed or voluntary. This coverage provi- 
sion is consistent with the plain language of the proviso. 


The exclusions in paragraph 18 “shall not apply to liability of 
county employed or county volunteer Emergency Medical 
Technicians.” (Emphasis added.) Nothing in the coverage provision 
of the policy provides coverage for EMTs in their individual capacity. 
Coverage for liability to be paid by the Fund is available only when it 
is imposed against the participant (defendant Nash County) or 
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selected covered persons (as defined in subsection H of section II) 
acting in an official capacity. In order for defendant’s argument to 
prevail, the policy in question would need to provide coverage for, 
and agree for the Fund to pay for, liability incurred by EMTs in 
their individual capacities. Nothing in the coverage agreement pro- 
vides for any other entity or personnel to be insured or covered 
other than the participant county and those county officials and 
employees named in section II, subsection H, titled “Covered 
Persons.” The argument by defendant interpreting the proviso at the 
bottom of section II, subsection E, paragraph 18 to cover EMTs in an 
individual capacity simply is not supported by the plain language of 
the policy. The insurer (the Fund) has in no way obligated itself to 
cover and pay for acts by individuals not a party to the insurance con- 
tract and for whose acts the participant is not responsible except in 
their official capacities. 


As we have concluded that the insurance policy in question 
does provide coverage for defendant County for the acts of its EMTs, 
the County’s defense of sovereign immunity cannot prevail. 
Therefore, we reverse the decision of the Court of Appeals, which 
affirmed the trial court’s grant of summary judgment for the County, 
and we remand this case to that court for further remand to the 
Superior Court, Nash County, for proceedings not inconsistent with 
this opinion. 


REVERSED AND REMANDED. 
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J. ALAN BARRINGER AND WIFE, JENNIE S. BARRINGER v. 
MID PINES DEVELOPMENT GROUP, L.L.C. 


No. 519A02 
(Filed 22 August 2003) 


Negligence; Evidence— diverted attention—phychological test 
results 
A decision by the Court of Appeals finding error in the trial of 
an action to recover for injuries sustained by plaintiff when he 
tripped on an electrical cord at a buffet table is reversed for the 
reasons stated in the dissenting opinion in the Court of Appeals 
that (1) the trial court’s refusal to give plaintiff's requested 
instruction on diverted attention was not error because it was not 
a proper statement of the law and was not supported by the evi- 
dence, and (2) the results of a psychological test administered to 
plaintiff by a psychologist who did not testify were properly 
admitted into evidence under Rule of Evidence 803(6). 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 152 N.C. App. 549, 568 S.E.2d 
648 (2002), reversing a judgment entered 2 August 2000 and an order 
entered 27 October 2000 by Judge Ronald L. Stephens in Superior 
Court, Wake County, and remanding for new trial. Heard in the 
Supreme Court 13 March 2003. 


The Jernigan Law Firm, by Leonard T. Jernigan, Jr.; N. Victor 
Farah; and Lauren R. Trustman, for plaintiff-appellees. 


Cranfill, Sumner & Hartzog, LLP, by David H. Batten, 

Patrick H. Flanagan, and Jaye E. Bingham, for defendant- 

appellant. 

PER CURIAM. 

For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. 


REVERSED. 
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ROBERT ANTHONY DAVID 


Vv. ORDER 


Neue Ne Ne See ee! 


SHARON ALICIA FERGUSON 
No. 583P02 


Plaintiff's petition for discretionary review is allowed for the 
limited purpose of remanding to the North Carolina Court of Appeals 
for reconsideration in light of Rosero v. Black (No. 322A02), filed 
on 13 June 2003. The temporary stay allowed on 2 December 2002 
is dissolved. | 


By order of the Court this 19th day of June, 2003. 


Orr, J. 
For the Court 
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STATE OF NORTH CAROLINA 


Vv. ORDER 


nd 


STEVEN MARK FINNEY 


No. 258A038 


The Attorney General’s motion to dismiss defendant’s appeal is 
allowed. 


On its own motion, the Court allows discretionary review as to 
the following issues: 


1. Whether the trial court erred in admitting the hearsay testi- 
mony of Detective Harper as to statements allegedly made to him 
by the unavailable complainant. 


2. Whether the trial court erred in not allowing the defendant 
to introduce the prior sworn testimony of the unavailable 
complainant. 


3. Whether the trial court erred in its instruction on first-degree 
rape. 


By order of the Court in Conference, this 21st day of August, 
2003. 


Brady, J. 
For the Court 
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STATE OF NORTH CAROLINA ) 
v. ORDER 
HENRY LEE HUNT 5 
No. 5486-10 


The State petitions this Court to issue its writs of certiorari and 
prohibition to review the 9 September 2003 Order of the Honorable 
Gary Locklear, Superior Court Judge Presiding, staying the execution 
of capital defendant Henry Lee Hunt scheduled for Friday, 12 
September 2003, moves the Court to prohibit further evidentiary 
hearing, and moves the Court to vacate the stay of execution entered 
by the trial court. Having reviewed the contentions of the parties and 
authorities cited by the parties, the Court hereby allows the State’s 
petition for writ of certiorari for the limited purpose of entering the 
following order: 


N.C.G.S. § 15-187 authorizes death by lethal injection as the sole 
manner of execution in North Carolina, and directs that “[a]ny person 
convicted of a criminal offense and sentenced to death shall be exe- 
cuted only by the administration of a lethal quantity of an ultrashort- 
acting barbiturate in combination with a chemical paralytic agent.” 
N.C.G.S. § 15-187 (2001) (emphasis added). N.C.G.S. § 15-188 simi- 
larly provides: “In accordance with G.S. 15-187, the mode of execut- 
ing a death sentence must in every case be by administering to the 
convict or felon a lethal quantity of an ultrashort-acting barbiturate in 
combination with a chemical paralytic agent until the convict or felon 
is dead.” N.C.G.S. § 15-188 (2001) (emphasis added). The North 
Carolina Department of Correction (DOC) administers three drugs: 
thiopental sodium (a sedative that is commonly referred to by the 
trademark name, Pentothal); pancuronium bromide (a muscle relax- 
ant that is commonly referred to by the trademark name, Pavulon); 
and potassium chloride (a drug that stops the heart from beating). 


The reasonable interpretation of the statutes in question is that in 
using the word “only” in N.C.G.S. § 15-187, the Legislature limited the 
method of execution in North Carolina to lethal injection, as opposed 
to asphyxiation by gas or other methods, as had been the practice in 
North Carolina prior to the amendment of N.C.G.S. § 15-187 in 1998. 
Prior to 1983, the method of execution in North Carolina was asphyx- 
iation by lethal gas. N.C.G.S. § 15-187 (1978). Effective 5 July 1983, 
the Legislature amended N.C.G.S. § 15-187 and other related statutes 
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to provide that “at least five days prior to his execution date, [a 
person sentenced to death could] elect in writing to be executed by 
the administration of a lethal quantity of an ultrashort-acting barbitu- 
rate in combination with a chemical paralytic agent.” Act of July 5, 
1983, ch. 678, sec. 1, 1983 N.C. Sess. Laws 652. From 1983 until 1998, 
there were two methods of execution available in North Carolina—a 
death row inmate could elect to be executed by lethal injection, 
but if the inmate made no such election his execution would proceed 
by asphyxiation with a lethal gas. In 1998, the Legislature again 
amended N.C.G.S. § 15-187 and related statutes to make lethal injec- 
tion the sole method of execution in North Carolina, thus eliminating 
asphyxiation with a lethal gas as an execution method. Act of Oct. 30, 
1998, ch. 212, sec. 17.22(a), 1998 N.C. Sess. Laws 937, 1204. It was not 
until the 1998 amendment that the word “only” was inserted in 
N.C.G.S. § 15-187. 


The addition of “only” to N.C.G.S. § 15-187 does not reflect a leg- 
islative intent to limit the drugs or chemicals that can be used during 
a lethal injection execution, but rather limits the method of execution 
in North Carolina solely to lethal injection instead of asphyxiation by 
lethal gas or some other method. See State v. Buckner, 351 N.C. 401, 
408, 527 S.E.2d 307, 311 (2000) (noting that “when interpreting a 
statute, courts must look to the intent of the legislature,” and “‘[i]ndi- 
vidual expressions must be construed as a part of the composite 
whole and be accorded only that meaning which other modifying pro- 
visions and the clear intent and purpose of the act will permit.’”) 
(quoting State v. Tew, 326 N.C 732, 739, 392 S.E.2d 603, 607 (1990)). 
This Court has held that “[t]he will of the legislature ‘must be found 
from the language of the act, its legislative history and the circum- 
stances surrounding its adoption which throw light upon the evil 
sought to be remedied.” State v. Oliver, 343 N.C. 202, 212, 470 S.E.2d 
16, 22 (1996) (quoting State ex rel. N.C. Milk Comm’n v. National 
Food Stores, 270 N.C. 328, 332, 154 S.E.2d 548, 555 (1967)). Moreover, 
“where a literal interpretation of the language of a statute will lead to 
absurd results, or contravene the manifest purpose of the Legislature, 
as otherwise expressed, the reason and purpose of the law shall con- 
trol and the strict letter thereof shall be disregarded.” Mazda Motors 
of Am., Inc. v. Southwestern Motors, Inc., 296 N.C. 357, 361, 250 
S.E.2d 250, 253 (1979) (citations and quotations omitted). 


The adverb “only” modifies “shall be executed,” not “an ultra- 
short-acting barbiturate in combination with a chemical paralytic 
agent.” By utilizing “only” in the statute, the Legislature did not intend 
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to limit the categories of drugs or chemicals that DOC can administer 
in carrying out lethal injection executions to “only” an ultrashort-act- 
ing barbiturate in combination with a chemical paralytic agent. 


Further support for this Legislative intent can be found in 
N.C.G.S. § 15-188, which provides: “In accordance with G.S. 15-187, 
the mode of executing a death sentence must in every case be by 
administering to the convict or felon a lethal quantity of an ultra- 
short-acting barbiturate in combination with a chemical paralytic 
agent until the convict or felon is dead.” N.C.G.S. § 15-188. The phrase 
“must in every case be” modifies “the mode of executing a death sen- 
tence,” again clearly indicating that the Legislature sought to limit the 
method of execution in North Carolina, not the manner in which that 
method (lethal injection) could be carried out. Jd. 


The State’s emergency petition for writ of prohibition and the 
State’s motion to prohibit further evidentiary hearing are ALLOWED. 


Having reviewed the contentions of the parties and authorities 
cited by the parties, defendant’s petition for writ of certiorari to 
review the denial of his third motion for appropriate relief based 
upon an allegation of actual innocence is DENIED. 


The State’s motion to vacate the stay of execution is ALLOWED. 


By order of the Court in Conference, this 11th day of September, 
2003. 


Brady, J. 
For the Court 
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No. 334P03 
No. 187P03 


No. 349A03 


No. 202P03 
No. 233P03 


No. 190P08 















Anderson v. Black 
& Decker 


Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-794) 









Case below: 
157 N.C. App. 716 







Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-197) 


Barnes v. Erie Ins, 
Exch. 


Case below: 
156 N.C. App. 270 





















Bass v. Durham Cty. 
Hosp. Corp. 


1. Def’s (Rich) NOA Based Upon a Dissent] 1. — 
(COA02-841) 










Case below: 
158 N.C. App. 217 





2. Def’s (Rich) PDR as to Additional Issues| 2. Denied 





3. Def’s (Durham County Hospital) NOA| 3. — 
Based Upon a Dissent 


4. Def’s (Durham County Hospital) PDR as} 4. Denied 
to Additional Issues 


1. Plt’s PWC to Review the Decision of 1. Denied 
the COA (COA00-1055) 






Bennett v. Harmon 





Case below: 
146 N.C. App. 447 2. Plt's PWC to Review the Order of|2. Denied 


the COA 












3. Plt’s Motion to Expedite Petition to|3. Dismissed 
Review Public Records Act (PWC to 
Review Order of COA) 


Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-704) 


Brown v. Woodrun 
Ass'n 







Case below: 
157 N.C. App. 121 









Defs’ PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-574) 


Campbell v. 
Anderson 










Case below: 
156 N.C. App. 371 
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Dalenko v. Wake No. 240P03 1. Plt’s NOA Based Upon a Constitutional | 1. — 
Cty. Dep’t of Human Question (COA02-377) 
Servs. 
2. Plt’s PDR Under N.C.G.S. § 7A-31 2. Denied 
Case below: 
157 N.C. App. 49 3. Defs’ Motion to Dismiss Appeal 3. Allowed 
4. Defs’ Conditional PDR as to Additional |4. Dismissed as 
Issues 
5. Plt’s Motion for Temporary Stay : i 
6. Plt’s Petition for Writ of Supersedeas ; i 
7. Plt’s Alternative Petition for Writ of : i 
Mandamus 
8. Plt’s (Carol Bennett) PWC to Review the [8. i 
Order of the COA 
9. Plt’s (Louis Dalenko Estate by Carol ]9. i 
Bennett) PWC to Review the Order of the 
COA 


Department of Transp. | No. 143PA03 Allowed 
v. Airlie Park, Inc. Def’s (Airlie Park, Inc.) PDR Under 
N.C.G.S. § 7A-31 (COA02-766) 
Case below: 
156 N.C, App. 63 


Dye v. Dye No. 180P03-2 | 1. Def’s PWC to Review the Orders of the | 1. Dismissed 
District Court (COA98-1324) 

Case below: 

135 N.C. App. 385 2. Def's PWC to Review the Decision of|2. Denied 
the COA 
3. Def’s Motion to Terminate This Case 3. Dismissed 
and All Child Support From All Malfeasant 
Motions and Orders from 12/86 

Ellis v. White No. 179P03 Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA01-1577) 

Case below: 

156 N.C. App. 16 

Gifford v. Linnell No. 298P03 Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-521) 

Case below: 

157 N.C. App. 530 

Harleysville Mut. No. 093P03 Pit’s PDR Under N.C.G.S. § 7A-31 Denied 

Ins. Co. v. Narron (COA02-137) 

Case below: 

155 N.C. App. 362 

Harold Lang Jewelers, | No. 166P03 Pit’s PDR Under N.C.G.S. § 7A-31 Denied 

Inc. v. Johnson (COA02-429) 

Case below: Martin, J. 

156 N.C. App. 187 icine 
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Holcomb v. Colonial | No. 581A02 1. Plt’s PWC as to Additional Issues 1. Denied 
Assocs., L.L.C. (COA01-1067) 
Case below: 2, Defs' Conditional PWC as to Additional |2. Denied 
153 N.C. App. 413 Issues 
Howerton v. Arai No. 383PA03 | Plt’s PDR Under N.C.G.S. § 7A-31 Allowed 
Helmet, Ltd. (COA02-612) 
Case below: 
158 N.C. App. 316 
Hummel v. University | No. 131PA03 | Plt’s PDR Under N.C.G.S. § 7A-31 Allowed 
of North Carolina (COA02-398) 
Case below: 
156 N.C. App. 108 
Hummer v. Pulley, No. 239P03_ ‘| Def’s PDR Under N.C.G:S. § 7A-31 Denied 
Watson, King & (COA02-477) 
Lischer, P.A. Edmunds, J., 
Case below: recused 
157 N.C. App. 60 
Hunter-McDonald, No. 281P03 |Def’s PDR Under N.C.G.S. § 7A-31 Denied 
Inc. v. Edison Foard, (COA02-942) 
Inc. 
Case below: 
157 N.C. App. 560 
Hyde v. Anderson No. 319P03 | Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1039) 
Case below: 
158 N.C. App. 307 
6. Respondent’s (Travis Ray Butts) Motion] 6. Allowed 


In re Butts No. 296A03 
Case below: 
157 N.C. App. 609 
to Amend the Record on Appeal 


In re Estes No. 290P03 Petitioner’s (Iredell County Department Denied 
of Social Services) PDR Under N.C.G.S. 

Case below: § 7A-31 (COA02-971) 

157 N.C. App. 5138 

In re Laney No. 211P03 | Respondent’s (Shevalo Laney) PDR Under } Denied 
N.C.G.S. § 7A-31 (COA02-640) 

Case below: 

156 N.C. App. 639 









































1. AG's Motion for Temporary Stay 1. Allowed 
(COA02-531) 06/06/03 


2. AG's Petition for Writ of Supersedeas | 2. Allowed 
3. AG’s NOA Based Upon a Dissent 3. — 
4, AG's PDR as to Additional Issues 4, Allowed 


5. Respondent’s (Travis Ray Butts) Motion| 5. Denied 
to Dismiss State’s PDR 
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In re Will of Barnes | No. 262A03 1. Heirs-at-law to Estate of Francis M. 1. Dismissed 
Barnes’ NOA Based Upon a Constitutional |ex mero motu 
Case below: Question (COA01-1437) 
157 N.C. App. 144 
2. Caveators, Beneficiaries of the 1967 2. Denied 
Will of Francis M. Barnes’ PDR as to 
Additional Issues 


3. East Carolina University Athletic . Denied 
Fund’s (State of N.C.) PDR as to 
Additional Issues 

. Denied 
4. Heirs-at-law to Estate of Francis M. 
Barnes’ Motion to Dismiss Appeal Filed by 
Caveators 


5. Heirs-at-law to Estate of Francis M. 
Barnes’ Motion to Dismiss Appeal Filed by 
East Carolina University Athletic Fund 
(State of N.C.) 


6. Propounder of the 1989 Last Will and . Denied 
Testament of Francis M. Barnes (Joseph 

Thigpen) and Propounder Church of the 

Advent's Conditional PDR of Additional 

Issues 


7. Propounder of the 1989 Last Will and 
Testament of Francis M. Barnes (Joseph 
Thigpen) and Propounder Church of the 
Advent’s Conditional Petition for Remand 
of Issues Not Ruled on by the COA 


8. Propounder and Church of the Advent’s 
Motion to Dismiss NOA Filed by 
Caveators 


9. Propounder and Church of the Advent’s |9. Denied 
Motion to Dismiss NOA Filed by the State 
of N.C. 


J.H. Batten, Inc. v. No. 354P03 1. Defs’ PDR Under N.C.G.S. § 7A-31 . Denied 
Jonesboro United (COA02-633) 
Methodist Church 

2. Plt’s Conditional PDR as to Additional |2. Dismissed as 
Case below: Issues Moot 
158 N.C. App. 542 


Johnson v. Herbie’s | No. 246P03  |Defs’ (Herbie’s Place and Bill Kennedy) 
Place PDR Under N.C.G.S. § 7A-31 (COA02-298) 


Case below: 
157 N.C. App. 168 


Jolly v. Garcia’s, No. 433P02 Def’s Motion to Withdraw NOA and PDR ‘| Allowed 
Inc. (COAOI-1421) 06/30/03 
Case below: 

151 N.C. App. 597 
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No. 120P03 
No. 306A03 


No. 285P03 
No. 364P03 

























1. Plt’s PDR Under N.C.G.S. § 7A-31 1. Denied 
(COA01-1481) 


Jordan v. 
Earthgrains Cos. 


2. Def’s Conditional PDR as to Additional |2. Dismissed as 
Moot 


Case below: 


155 N.C. App. 762 Issues 


1. Def’s NOA Based Upon a Dissent 1. — 
(COA02-264) 


Kogut v. Rosenfeld 







Case below: 


157 N.C. App. 487 2. Def’s PWC as to Additional Issues 2. Allowed 


l. Pits’ PDR to Review the Decision of the} 1. Denied 
COA (COA02-190) 


Mangum v. Johnson 









Case below: 
157 N.C. App. 364 2. Plts' Motion for Order Deeming PDR as | 2. Allowed 


Timely Filed 


3. Plts’ Motion for Leave to Convert PDR | 3. Dismissed as 
Filed on June 3, 2003 into a PWC Moot 


1. Def’s NOA Based Upon a Constitutional | 1. Dismissed 
Question (COA02-498) ex mero motu 


Monroe v. City of 
New Bern 







2. Def's PDR Under N.C.G.5. § 7A-31 2. Denied 


Respondent's PDR Under N.C.G.S. § 7A-31 | Allowed 
(COA02-714) 


1. Def’s PDR Under N.C.G.S. § 7A-31 1. Denied 
(COA02-376) 


Case below: 
158 N.C. App. 275 








N.C. Dep’t of Env't 
& Natural Res. v. 
Carroll 
















Case below: 
157 N.C. App. 717 





Roe v. Children’s 
School 


2. Def’s PWC to Review the Order of the |2. Denied 
COA 


Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-539) 

Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-923) 

Def's (State Farm F'ire and Casualty Denied 
Company) PDR (COA02-814) 


Case below: 
156 N.C. App. 218 





Rowe v. N.C. Farm 
Bureau Mut. Ins. Co. 


Case below: 
157 N.C. App. 364 






Shaw v. Price 
Waterhouse Coopers, 
LLP 


Case below: 
157 N.C. App. 573 








Smith v. First 
Choice Servs. 


Case below: 
158 N.C. App. 244 
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No. 374P03 


. 
. 


State v. Allen 
Case below: 


Stokes County 
Superior Court 


State v. Amerson 


Case below: 
158 N.C. App. 543 


State v. Barlowe 


Case below: 
157 N.C. App. 249 


State v. Batchelor 


Case below: 
157 N.C. App. 421 


State v. Bennett 
Case below: 

157 N.C. App. 717 
State v. Bilal 


Case below: 
154 N.C. App. 521 


State v. Blackburn 


Case below: 
157 N.C. App. 573 


No. 382P03 


No. 230P03 


No. 295P03 
No. 331P03 
No. 292P03 


No. 302P03 


1. Def’s Motion for Temporary Stay 


2. Def’s Petition for Writ of Supersedeas 
3. Def’s PWC to Review Order of Superior 
Court 

4. AG’s Motion for Extension of Time to 


File State’s Responses to Def’s PWC and 
Petition for Writ of Supersedeas 


1. Def’s NOA Based Upon a Constitutional 
Question (COA02-375) 


2. Def’s PDR Under N.C.G.S. § 7A-31 


3. AG’s Motion to Dismiss Appeal 


1. AG’s Motion for Temporary Stay 
(COA02-579) 


2. AG’s Petition for Writ of Supersedeas 


3. AG’s PDR Under N.C.G.S. § 7A-31 


1. Def’s PDR Under N.C.G.S, § 7A-31 
(COA02-484) 


2. AG’s Motion to Dismiss Appeal 


Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-572) 


1. Def’s PWC to Review the Decision of 
the COA (COA02-182) 


2. AG's Motion to Dismiss PDR (treated 
as PWC-D) 


1. Def’s NOA Based Upon a Constitutional 
Question (COA02-489) 


2. Def’s PDR Under N.C.G.S. § 7A-31 


3. AG’s Motion to Dismiss Appeal 


1. Allowed 
7/24/03 

Stay dissolved 
08/21/03 

2. Denied 

3. Denied 


4, Allowed 
7/30/03 


1 ——— 


2. Denied 


3. Allowed 


1. Allowed 
pending deter- 
mination of the 
State’s PDR 
05/09/03 

Stay dissolved 
08/21/03 

2. Denied 


3. Denied 


1. Denied 


2. Dismissed as 
Moot 


Denied 


1. Denied 


2. Dismissed as 
Moot 


CC —— 


2. Denied 


3. Allowed 
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Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-1141) 






State v. Blake 





Case below: 
157 N.C. App. 365 








State v. Bowes AG’s Motion for Temporary Stay 


(COA02-323) 





Case below: 
159 N.C. App. 18 





No. 394A03 
No. 367P03 


No. 359P03 
No. 145A02 
No. 274P03 


No. 342P03 


No. 249P03 


No. 307P03 
No. 373P03 


No. 253P03 


Def’s PWC to Review the Decision of the 
COA (COAO01-1155) 


State v. Boyd 









Case below: 
154 N.C. App. 302 






Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-994) 








State v. Brewer 





Case below: 
158 N.C. App. 313 






AG's Motion to Unseal Ex Parte Motion in 
Clerk’s File N.C. R. App. P. 37 






State v. Brown 






Case below: 
357 N.C. 382 





Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-553) 






State v. Caldwell 












Case below: 
157 N.C. App. 573 







1. Def’s PWC to Review the Decision of 
the COA (COA02-601) 


State v. Clifton 










Case below: 
158 N.C. App. 88 





2. Def’s Motion to Amend PWC to Review 
the Decision of the COA 


Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-776) 






State v. Cooper 






Case below: 
157 N.C. App, 142 





Def’s PWC to Review the Decision of the 
COA (COA02-121) 


State v. Covington 










Case below: 
156 N.C. App. 698 





Def’s PWC to Review the Decision of the 
COA (COA02-131) 


State v. Covington 










Case below: 
151 N.C. App. 749 








Allowed 
07/30/03 





See Opinion 
Filed 


08/22/63 


1. Denied 





2. Allowed 
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State v. Curry 


Case below: 
156 N.C. App. 219 


State v. Deal 


Case below: 
157 N.C. App. 574 





State v. Diaz 


Case below: 
155 N.C. App. 307 


State v. Edwards 


Case below: 
157 N.C. App. 365 


State v. Fisher 


Case below: 
158 N.C. App. 133 


State v. Foster 


Case below: 
158 N.C. App. 313 


State v. Gardner 


Case below: 
157 N.C. App. 574 


State v. Gillespie 


Case below: 
158 N.C. App. 313 


No. 353P03 1. Def’s NOA Based Upon a Constitutional 
Question (COA02-787) 
2. Def’s PDR Under N.C.G.S. § 7A-31 
3. AG’s Motion to Dismiss Appeal 


1. Dismissed 
ex mero motu 


No. 222P03 1. Def’s PWC to Review the Decision of 
the COA (COA02-678) (filed as a NOA- 
Constitutional Question) 
2. Def’s PWC to Review the Decision of 2. Denied 
the COA (filed as a PDR) 

No. 291P03 1. Def’s NOA Based Upon a Constitutional} 1. Dismissed 
Question (COA02-811) ex mero motu 
2. Def’s PDR Under N.C.G:S. § 7A-31 2. Dismissed 

No. 297P03 Def’s (Ruben Aburto Diaz) PWC to Review 
the Decision of the COA (COA02-145) 


No. 257P03__—-|Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-1266) 


No. 356A03 1. Def’s NOA Based Upon a Dissent 
(COA01-1504) 
2. Def’s NOA Based Upon a Constitutional 
Question 
3. Def’s PDR as to Additional Issues 
4. AG's Motion to Dismiss Appeal 
5. AG's PDR as to Additional Issues 


Denied 


Denied 


. Denied 
. Allowed 


. Denied 


. Denied 


. Allowed 
. Denied 
. Denied 


No. 289P03 1. Def’s PWC to Review the Decision of 
the COA (COA02-1098) 
2. Def’s PWC to Review the Order of 
the COA 

No. 355P03 Def's PDR Under N.C.G.S. § 7A-31 
(COA02-1213) 


Denied 
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No. 309P03 
No. 276P03 


No. 365P03 


No. 005A86-8 
No. 005A86-9 


No. 395A91-7 


No. 384P03 
No. 134A93- 
10 





















1. Def’s NOA Based Upon a Constitutional} 1. — 
Question (COA02-810) 


State v. Groenewold 









Case below: 


157 N.C. App. 574 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 





3. AG’s Motion to Dismiss Appeal 3. Allowed 


Def’s PDR Under N.C.G:S. § 7A-31 Denied 
(COA02-1126) 






State v. Hackler 






Case below: 
157 N.C. App. 574 





1. Def’s NOA Based Upon a Constitutional} 1. -—— 
Question (COA02-703) 





State v. Howard 






Case below: 


158 N.C. App. 226 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 





3. AG’s Motion to Dismiss Appeal 3. Allowed 


Def’s Conditional] Motion to File a Reply | Denied 
Brief Pursuant to Rule 28(h)(1) of the | 07/15/03 
North Carolina Rules of Appellate 
Procedure 






State v. Hunt 





Case below: 
Robeson County 
Superior Court 










Def’s PWC to Review the Order of the Denied 
Superior Court 07/15/03 


State v. Hunt 







Case below: 
Robeson County 
Superior Court 























1. Def’s Motion for Stay of Execution of 1. Denied 
Judgment 08/14/03 


State v. Jones 










Case below: 
Wake County 
Superior Court 


2. Def’s PWC to Review the Order of 2. Denied 
Superior Court 08/14/03 







3. Def’s Other Remedial Writ to Review 3. Denied 
Arbitrariness of Death Sentence (Received | 08/14/03 
8-11-03) 


4. Def’s Motion to Vacate Disproportionate | 4. Denied 
and Excessive Death Penalty (Received 08/14/03 
8-7-03) 


Def’s PWC to Review the Decision of the | Denied 
COA (COA02-996) 


State v. Jones 









Wainwright, 
d. 
recused 


Case below: 
158 N.C. App. 465 











1. Def’s PWC to Review the Order of the | 1. Denied 
Superior Court 


State v. Keel 






Case below: 
Edgecombe County 
Superior Court 


2. Def’s PWC to Review the Order of the | 2. Denied 
Superior Court 






3. Def’s PWC to Review the Order of the |3. Denied 
Superior Court (on Bypass from COA) 
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State v. Leak 1. Def’s PWC to Review the Decision of 


Case below: 
153 N.C. App. 525 


Appeal Based Upon a Constitutional 
Question) 


2. Def's PWC to Review the Decision of 
the COA (Filed as a PDR) 


3. Def’s PWC to Review the Order of the 
Superior Court 


No. 341P03 


No. 462A01 


No. 439P03 
No. 261P03 


State v. LeGrande Def’s PWC to Review the Order of the 
Superior Court 

Case below: 
Stanly County 


Superior Court 


State v. Loza-Rivera AG’s Motion for Temporary Stay 
(COA02-951) 
Case below: 


159 N.C. App. 468 


State v. Mahatha Def's PDR Under N.C.G.S. § 7A-31 
(COA02-322) 
Case below: 


157 N.C. App. 183 


State v. Martinez 1. Def’s NOA Based Upon a Constitutional 
Question (COA02-471) 

Case below: 

158 N.C. App. 105 2. Def’s PDR Under N.C.G.5. § 7A-31 


3. AG’s Motion to Dismiss Appeal 


No. 286P03 
No. 238P03 


No. 305A03 
No. 343P03 


State v. McClary 1, Def’s NOA Based Upon a Constitutional 
Question (COA02-504) 

Case below: 

157 N.C. App. 70 2. AG’s Motion to Dismiss 


3. Def's PDR Under N.C.G.S. § 7A-31 


State v. McCollum 1. Def’s Motion for Temporary Stay 
(COA02-797) 

Case below: 

157 N.C. App. 408 2. Def’s NOA Based Upon a Dissent 


3. Def’s PDR as to Additional Issues 


Def’s PWC to Review the Decision of the 
COA (COAO01-1029) 


State v. McGinnis 


Case below: 
151 N.C. App. 750 


1. Dismissed 


the COA (COA02-346) (Filed as a Notice of} ex mero motu 


2. Denied 


3. Denied 


Denied 


Allowed pend- 
ing determina- 
tion of the 
State’s PDR 
08/19/03 


Denied 


1, — 


2. Allowed 


3. Denied 


1. Allowed 


Denied 
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No. 380P03 


No. 372P03 
No. 379A95-4 


No. 438A03 


No. 303P03 
No. 195P03 


No. 321P03 
No. 337P03 


No. 265P03 












































Def’s PDR Under N.C.G:S. § 7A-31 Denied 
(COA02-1187) 


State v. McPherson 





Case below: 
158 N.C. App. 745 


1. Def’s NOA Based Upon a Constitutional | 1.—— 
Question (COA02-734) 


State v. Meadows 






Case below: 


158 N.C. App. 390 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 


3. AG’s Motion to Dismiss Appeal 3. Allowed 


Def's PWC to Review the Order of the Denied 
Superior Court 


State v. Meyer 





Orr, J. 
recused 


Case below: 
Cumberland County 
Superior Court 


1. AG’s Motion for Temporary Stay 1. Allowed 
(COA02-589) 08/20/03 


State v. Miller 







Case below: 
159 N.C. App. 608 2. AG's Petition for Writ of Supersedeas | 2. Allowed 
3. AG’s NOA Based Upon a Dissent 3. — 
State v. Muhammad 1. Def’s NOA Based Upon a Constitutional | 1. Dismissed 
Question (COA02-1052) ex mero motu 









Case below: 


157 N.C. App. 575 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 





Def’s PWC to Review the Decision of the | Denied 
COA (COA01-1082) 


State v. Muldrow 








Case below: 
150 N.C. App. 440 


Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1130) 


State v. Murphy 








Case below: 
157 N.C. App. 718 


Def’s PWC to Review the Decision of the | Denied 
COA (COA02-157) 


State v. Murray 









Case below: 
154 N.C. App. 631 


1. Def’s NOA Based Upon a Constitutional} 1. — 
Question (COA02-532) 


State v. O’Neal 





Case below: 
157 N.C. App. 365 2. AG’s Motion to Dismiss Appeal for 2. Allowed 
Lack of Substantial Constitutional 


Question 


3. Def’s PDR Under N.C.G.S. § 7A-31 3. Denied 
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State v. Outlaw No. 425P03 | AG’s Motion for Temporary Stay Denied 


(COA02-584) 08/14/03 
Case below: 
159 N.C. App. 423 


oO 
State v. Parker No. 152A97-2 | Def’s PWC to Review the Order of the Denied 
Superior Court 
Case below: 
Sampson County 
Superior Court 
State v. Parker No. 272P03 | Def’s (Boone) PDR Under N.C.G.S. § 7A-31 
(COA02-386) 
Case below: 
157 N.C. App. 575 
N 


Oo. 
O. 
State v. Phelps No. 165A03 |1. Def’s NOA Based Upon a Dissent ; 
(COA02-149) 
Case below: 
156 N.C. App. 119 2. Def’S NOA Based Upon a ; 
Constitutional Question 
3. Def’s PDR as to Additional Issues 
2. AG’s Motion to Dismiss Appeal : 
State v. Plemmons | No. 223P02 | 1. Def's NOA Based Upon a Constitutional | 1. Dismissed 
Question (COA01-323) Ex Mero Motu 
Case below: 
149 N.C. App. 974 2. Def's PDR Under N.C.G.S. § 7A-31 2. Denied 
3. AG’s Motion to Dismiss PDR 3. Dismissed as 
Moot 
State v. Poindexter | No. 563A99-2 | Def’s Motion to Extend Time for Trial . Allowed 
Court to Conduct Evidentiary Hearing on | 07/07/03 
Case below: or Before 18 November 2003 
Randolph County 
Superior Court 
State v. Pyle 0. 327P03 | Def’s Motion for Appropriate Relief 
(COA02-495) 
Case below: 
156 N.C. App. 699 
Oo. 


the COA (Filed as PDR) 


State v. Sines No. 322P03_ | Def’s PWC to Review the Decision of the 
COA (COA02-741) 

Case below: 

158 N.C. App. 79 


State v. Sartori No. 323P98-2 | 1. Def’s PWC to Review the Decision of 1. Dismissed 
the COA (COA02-476) (Filed as NOA ex mero motu 
Case below: Based on Constitutional Question) 
155 N.C. App. 776 
2. Def’s PWC to Review the Decision of 2. Denied 
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State v. Squires No, 428A00 
Case below: 
Pitt County 
Superior Court 
State v. Stillwell No. 314P03 
Case below: 
158 N.C. App. 314 
State v. Tart No. 228P03 
Case below: 
157 N.C. App. 366 
No. 317P03 
State v. Vassey No. 054P03 
Case below: 
154 N.C. App. 384 
State v. Wall No. 241P03 
No. 333P03 


No. 360A03 
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APRIL SHIPMAN v. CASEY SHIPMAN 


No. 71A03 
(Filed 2 October 2003) 


1. Child, Support, Custody, and Visitation— custody—change 
of circumstances—findings 


The evidence in a child custody proceeding supported ten 
findings concerning substantial changes in circumstances affect- 
ing the welfare of the child. The findings involved the mother 
moving frequently; moving herself and the child in with her 
boyfriend; working deceitfully to deprive defendant of visitation; 
allowing the child to stay in her mother’s home, where she had 
been molested; and initiating a spiteful criminal action against 
defendant's mother. Although a judge in the Court of Appeals 
thought that the trial court failed to make findings of fact as to 
how the change of circumstances affected the welfare of the 
child, those effects are self-evident in this case. 


2. Child Support, Custody, and Visitation— custody—change 
of circumstances—conclusion supported by findings 


A trial court’s conclusion in a child custody order that a sub- 
stantial change in circumstances affected the welfare of the child 
supported the findings. The trial court was satisfied that the 
child’s welfare had been adversely affected by defendant’s failure 
to pay adequate child support, plaintiff's failure to provide a 
stable home environment, plaintiff’s failure to ensure that defend- 
ant was accorded visitation, and plaintiff’s failure to institute or 
sustain contact with defendant’s family. Defendant’s new employ- 
ment, new house, and impending marriage were properly consid- 
ered as changes likely to have a beneficial effect. 


3. Child Support, Custody, and Visitation— custody—change 
of circumstances—best interest of child 


The trial court did not err by deciding that a change of 
circumstances warranted a modification of a child custody 
order. The court considered the significance of the changes and 
the effects of those changes and concluded that the best inter- 
ests of the child would be promoted by a change in custody. Trial 
courts are encouraged to pay particular attention in their find- 
ings to explaining whether any change in circumstances can 
be deemed substantial, whether that change affected the welfare 
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of the minor child, and why modification is in the child’s best 
interests. 


Justice Orr dissenting. 


Justice PARKER joins in the dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. 523, 573 S.E.2d 
755 (2002), affirming an order entered 5 October 2001 by Judge Laura 
J. Bridges in District Court, Henderson County. Heard in the Supreme 
Court 6 May 2003. 


Wade Hall for plaintiff-appellant. 


Edwin R. Groce; and Bazzle & Carr, PA., by Eugene M. Carr 
Ill, for defendant-appellee. 


BRADY, Justice. 


The dispositive issue before this Court is whether the trial court’s 
findings of fact were adequate to support its conclusion of law that a 
substantial change in circumstances warranted a modification of the 
custody arrangement regarding the parties’ minor child. A divided 
panel of the Court of Appeals concluded that the trial court’s findings 
of fact supported its conclusion of law. For the reasons stated below, 
we affirm the decision of the Court of Appeals. 


On 5 October 1999, April Shipman (plaintiff) and Casey Shipman 
(defendant) entered into a post-separation consent order, in which 
the parties agreed to the joint custody of their only child, Spencer. 
The order also granted plaintiff primary care, physical custody, and 
control of the parties’ minor child, and established visitation for 
defendant. In addition, defendant was required to pay $110.00 per 
week in child support. 


In May 2001, defendant moved for sole custody of Spencer, alleg- 
ing that “a material change” in circumstances had occurred and that 
such a change had affected the child’s welfare. Defendant also admit- 
ted that his child support obligation was in arrearage and requested 
that the trial court vacate his support obligations if he agreed to pay 
the arrearage. In support of his motion seeking sole custody, defend- 
ant alleged that plaintiff's relationship with her boyfriend, 
Christopher Vaughn, created abusive and neglectful living conditions 
that were not in Spencer’s best interests. Defendant also alleged that 
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plaintiff had denied defendant any visitation with the child in viola- 
tion of the 5 October 1999 consent order. Plaintiff denied defend- 
ant’s allegations and requested that the trial court hold defendant in 
contempt for his failure to pay child support in accordance with the 
consent order. 


After a hearing on the matter, the trial court concluded that a sub- 
stantial change of circumstances affecting Spencer’s welfare had 
occurred during the nineteen-month period between the date of the 
original consent order and defendant’s motion for sole custody. 
Consequently, the trial court ordered that defendant, rather than 
plaintiff, be granted primary care, physical custody, and control of 
the minor child. The trial court also established a visitation schedule 
for plaintiff and ordered her to pay child support based on her earn- 
ings. Plaintiff was additionally awarded a child support credit of 
$5,853.22, the amount of defendant’s child support arrearage at the 
time of the hearing. 


Plaintiff's arguments to this Court can be summarized as follows: 
The Court of Appeals erred in concluding that (1) the trial court’s 
findings of fact were supported by competent evidence; (2) the trial 
court’s findings of fact were adequate to support its conclusion that a 
material change in circumstances affecting Spencer’s welfare had 
been established; and (3) the trial court did not abuse its discretion 
in ordering that defendant be given primary care, physical custody, 
and control of the minor child. Plaintiff additionally argues that the 
Court of Appeals erred in determining that trial court’s decision to 
modify the parties’ child support obligations was premised on sub- 
stantial supporting evidence. 


It is well established in this jurisdiction that a trial court may 
order a modification of an existing child custody order between two 
natural parents if the party moving for modification shows that a 
“ “substantial change of circumstances affecting the welfare of the 
child’ ” warrants a change in custody. Pulliam v. Smith, 348 N.C. 616, 
619, 501 S.E.2d 898, 899 (1998) (quoting Blackley v. Blackley, 285 N.C. 
358, 362, 204 S.E.2d 678, 681 (1974)); see also N.C.G.S. § 50-13.7(a) 
(2001) (establishing that custody orders “may be modified or vacated 
at any time, upon motion in the cause and a showing of changed cir- 
cumstances by either party”). The party seeking to modify a custody 
order need not allege that the change in circumstances had an 
adverse effect on the child. Pulliam, 348 N.C. at 619, 501 S.E.2d at 
899. While allegations concerning adversity are “acceptable factor[s]” 
for the trial court to consider and will support modification, “a show- 
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ing of a change in circumstances that is, or is likely to be, beneficial 
to the child may also warrant a change in custody.” Jd. at 620, 501 
S.E.2d at 900. 


As in most child custody proceedings, a trial court’s principal 
objective is to measure whether a change in custody will serve to pro- 
mote the child’s best interests. In re Custody of Peal, 305 N.C. 640, 
645-46, 290 S.E.2d 664, 667-68 (1982); see also In re Lewis, 88 N.C. 31, 
34 (1883) (noting that “the welfare of the infants themselves is the 
polar star by which the discretion of the courts is to be guided”). 
Therefore, if the trial court does indeed determine that a substantial 
change in circumstances affects the welfare of the child, it may only 
modify the existing custody order if it further concludes that a 
change in custody is in the child’s best interests. Pulliam, 348 N.C. at 
629-30, 501 S.E.2d at 905-06 (Orr, J., concurring). 


The trial court’s examination of whether to modify an existing 
child custody order is twofold. The trial court must determine 
whether there was a change in circumstances and then must examine 
whether such a change affected the minor child. If the trial court con- 
cludes either that a substantial change has not occurred or that a sub- 
stantial change did occur but that it did not affect the minor child’s 
welfare, the court’s examination ends, and no modification can be 
ordered. If, however, the trial court determines that there has been a 
substantial change in circumstances and that the change affected the 
welfare of the child, the court must then examine whether a change 
in custody is in the child’s best interests. If the trial court concludes 
that modification is in the child’s best interests, only then may the 
court order a modification of the original custody order. 


When reviewing a trial court’s decision to grant or deny a motion 
for the modification of an existing child custody order, the appel- 
late courts must examine the trial court’s findings of fact to deter- 
mine whether they are supported by substantial evidence. Pulliam, 
348 N.C. at 625, 501 S.E.2d at 903. “Substantial evidence is such rele- 
vant evidence as a reasonable mind might accept as adequate to sup- 
port a conclusion.” State v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 
169 (1980). 


Our trial courts are vested with broad discretion in child custody 
matters. Pulliam, 348 N.C. at 624, 501 S.E.2d at 902. This discretion 
is based upon the trial courts’ opportunity to see the parties; to hear 
the witnesses; and to “ ‘detect tenors, tones, and flavors that are lost 
in the bare printed record read months later by appellate judges,’ ” 
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Surles v. Surles, 113 N.C. App. 32, 37, 487 S.E.2d 661, 663 (1993) 
(quoting Newsome v. Newsome, 42 N.C. App. 416, 426, 256 S.E.2d 849, 
855 (1979)), quoted in Pulliam, 348 N.C. at 625, 501 S.E.2d at 903. 
Accordingly, should we conclude that there is substantial evidence in 
the record to support the trial court’s findings of fact, such findings 
are conclusive on appeal, even if record evidence “ ‘might sustain 
findings to the contrary.’ ” Pulliam, 348 N.C. at 625, 501 S.E.2d at 903 
(quoting Williams v. Pilot Life Ins. Co., 288 N.C. 338, 342, 218 S.E.2d 
368, 371 (1975)). 


In addition to evaluating whether a trial court's findings of fact 
are supported by substantial evidence, this Court must determine if 
the trial court’s factual findings support its conclusions of law. Id. at 
628, 501 S.E.2d at 904. With regard to the trial court’s conclusions of 
law, our case law indicates that the trial court must determine 
whether there has been a substantial change in circumstances and 
whether that change affected the minor child. Upon concluding that 
such a change affects the child’s welfare, the trial court must then 
decide whether a modification of custody was in the child’s best 
interests. If we determine that the trial court has properly concluded 
that the facts show that a substantial change of circumstances 
has affected the welfare of the minor child and that modification 
was in the child’s best interests, we will defer to the trial court’s 
judgment and not disturb its decision to modify an existing custody 
agreement. /d. 


[1] In the child custody order in the instant case, the trial court set 
out ten findings of fact in support of its conclusion that defendant 
had demonstrated that “a substantial change in circumstance[s] 
affecting the welfare of the minor child” had occurred. An examina- 
tion of the trial court’s summary of the evidence and enumerated 
findings of fact indicates that certain evidence played a crucial role 
in its determination that a substantial change in circumstances had 
occurred between the time of the original consent order and the date 
that defendant moved for sole custody. 


A brief summary of the pivotal circumstances set out in the trial 
court evidentiary summary and findings of fact, as they relate to our 
analysis, follows. Regarding plaintiff, the trial court noted that 
although she had been a good mother and had provided good day-to- 
day care for the minor child, plaintiff: (1) moved frequently since the 
time of the original custody order; (2) had no home of her own at the 
time of the hearing; (3) demonstrated “instability” by moving often 
and not maintaining a home of her own; (4) violated the original cus- 
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tody order by moving in with her boyfriend, Vaughn, with her minor 
child present; (5) further violated the original consent order by 
actively working to prevent defendant from visiting with the minor 
child, which included a failure to inform defendant of her address 
and telephone number; (6) used “deceit” in her efforts to deprive 
defendant of visitation; (7) allowed the minor child to stay in the 
home of plaintiffs mother, where plaintiff had previously been 
molested; and (8) initiated a “spiteful” criminal prosecution against 
Shelia Bishop, defendant’s mother and the minor child’s paternal 
grandmother. 


The trial court found only one adverse circumstance regarding 
defendant—that defendant had violated the consent order by failing 
to pay child support. The trial court found that defendant had a good 
relationship with the minor child, that the minor child loved defend- 
ant, and that the child looked forward to visiting with defendant. The 
factual findings further revealed that defendant resided in a three- 
bedroom home, that he was to marry the day after the hearing, and 
that he could provide for the minor child. The trial court also found 
that defendant’s fiancée, Kelly Squirer, had a child near the age of 
Spencer and could provide defendant with assistance in caring for 
the child. 


Our review of the record discloses that substantial evidence sup- 
ported each of the trial court’s relevant findings of fact. It was undis- 
puted that plaintiff moved numerous times and often stayed in others’ 
homes since the time of the original custody order. In addition, plain- 
tiff did not deny she had left Spencer in the care of her mother, once 
for a period of up to ten days, in a location where she had been 
molested. The above-noted evidence unequivocally supports the trial 
court’s characterization of plaintiff's living arrangements as unstable. 


Furthermore, it was undisputed that plaintiff moved in with her 
boyfriend, Vaughn. Vaughn testified that the two lived together for a 
four-month period. Although testimony varied as to the precise dates 
and conditions of the living arrangement between plaintiff and 
Vaughn, the evidence showed that Spencer lived with the couple dur- 
ing the four-month period and even shared a bedroom with them for 
a time. 


Moreover, evidence in the record supports the trial court’s find- 
ings as to plaintiff’s “deceit” in hiding her whereabouts from defend- 
ant as a means of preventing him from visiting with the child. At the 
hearing, plaintiff was elusive when questioned about her failure to 
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provide timely notice of address and telephone changes. The evi- 
dence tended to show that plaintiff had employed a variety of strate- 
gies aimed at concealing her and Spencer’s whereabouts from 
defendant. 


The trial court’s finding as to plaintiff's deceit was also supported 
by another finding, that plaintiff filed a “spiteful” criminal action 
against defendant’s mother. Evidence in the record established that 
plaintiff failed to appear in court to prosecute the action. Additional 
evidence indicated that plaintiff had previously sought a domestic 
violence protective order against defendant, which was later dis- 
missed when plaintiff failed to appear in court. Hearing testimony 
suggested that the protective order may have been filed, not to pro- 
tect plaintiff from defendant or his threats, but rather as another 
means to distance herself and her child from defendant. Admittedly, 
the trial court did not include a reference to plaintiff's filing a domes- 
tic violence protective order against defendant in its findings of fact. 
Nevertheless, the fact that plaintiff sought a protective order against 
defendant under questionable circumstances was further evidence to 
support the trial court’s characterization of the warrant filed against 
defendant’s mother as “spiteful.” 


We conclude that adequate evidence supports the trial court’s 
finding that defendant had failed to abide by his child support oblig- 
ations. Defendant did not dispute the fact that he was in arrears at the 
time of the hearing or that his arrearage totaled $5,853.22. We 
acknowledge that the trial court did not include a finding that defend- 
ant also lived with his girlfriend during the period in question. 
However, defendant’s testimony revealed that the minor child did not 
spend the night in defendant’s home under such conditions. It would 
appear that the trial court did not consider defendant's living arrange- 
ments a violation of the original consent order, which forbade either 
party from having “non-familial overnight guests of the opposite sex 
in the presence of the minor child.” Because defendant’s cohabitation 
did not violate the original order and, more important, because 
defendant's cohabitation could not have affected the minor child, we 
presume that the trial court did not consider the cohabitation a sub- 
stantial change in circumstances affecting the minor child. See 
Browning v. Helff, 136 N.C. App. 420, 524 S.E.2d 95 (2000) (conclud- 
ing that a parent’s cohabitation alone does not constitute a substan- 
tial change in circumstances affecting the minor child). 


The judge dissenting in the Court of Appeals was of the opinion 
that the trial court’s order was incomplete in that the trial court failed 
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to make findings of fact as to how the change of circumstances 
affected the welfare of the minor child. Shipman v. Shipman, 155 
N.C. App. 523, 531, 573 S.E.2d 755, 760 (2002) (Walker, J., dissenting). 
As our appellate case law has previously indicated, before a child 
custody order may be modified, the evidence must demonstrate a 
connection between the substantial change in circumstances and the 
welfare of the child, and flowing from that prerequisite is the require- 
ment that the trial court make findings of fact regarding that connec- 
tion. See Carlton v. Carlton, 145 N.C. App. 252, 262, 549 S.E.2d 916, 
923 (Tyson, J., dissenting) (emphasizing the importance of a trial 
court’s factual findings as to any effect that a change in circum- 
stances might have on the minor child), rev'd per curiam per dissent, 
354 N.C. 561, 557 S.E.2d 529 (2001), cert. denied, 536 U.S. 944, 153 
L. Ed. 2d 811 (2002); see also 3 Suzanne Reynolds, Lee’s North 
Carolina Family Law § 13.103 (5th rev. ed. 2002) [hereinafter Lee’s 
Family Law] (noting that the moving party must prove what the 
treatise author refers to as a “nexus” between the changed circum- 
stances and the welfare of the child). In situations where the sub- 
stantial change involves a discrete set of circumstances such as a 
move on the part of a parent, Carlton, 145 N.C. App. 252, 549 S.E.2d 
916; a parent’s cohabitation, Browning, 186 N.C. App. 420, 524 S.E.2d 
95; or a change in a parent’s sexual orientation, Pulliam, 348 N.C. 
616, 501 S.E.2d 898, the effects of the change on the welfare of the 
child are not self-evident and therefore necessitate a showing of evi- 
dence directly linking the change to the welfare of the child. See gen- 
erally Lee’s Family Law § 13.103 (discussing cases in which our 
appellate courts have required a showing of specific evidence linking 
the change in circumstances to the welfare of the child). Other such 
situations may include a remarriage by a parent or a parent’s 
improved financial status. Evidence linking these and other circum- 
stances to the child’s welfare might consist of assessments of the 
minor child’s mental well-being by a qualified mental health profes- 
sional, school records, or testimony from the child or the parent. See, 
e.g., Carlton, 145 N.C. App. at 262, 549 S.E.2d at 923 (Tyson, J., dis- 
senting) (noting that the trial court relied upon a psychiatric assess- 
ment of the child, the child’s record of school absentees, and the 
child’s poor school performance to assess the effects of a parent’s 
move on the welfare of the child); MacLagan v. Klein, 123 N.C. App. 
557, 562, 473 S.E.2d 778, 782-83 (1996) (affirming modification where 
the child’s therapist testified that the child was experiencing emo- 
tional and physical difficulties as a result of moving with custo- 
dial parent to a new community where the child was being taught 
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religious beliefs that conflicted with the beliefs the child learned 
prior to the move), disc. rev. denied, 345 N.C. 343, 483 S.E.2d 170 
(1997), and overruled on other grounds by Pulliam, 348 N.C. 616, 
501 S.E.2d 898. 


While, admittedly, the trial court’s findings of fact do not present 
a level of desired specificity, the court’s factual findings were suffi- 
cient for our review, given the circumstances in the instant case. 
Unlike the facts presented by the cases noted supra, the effects of 
the substantial changes in circumstances on the minor child in the 
present case are self-evident, given the nature and cumulative effect 
of those changes as characterized by the trial court in its findings of 
fact. Most notable is the effect of plaintiff's deceitful denial of visita- 
tion to defendant. We recognize that our appellate courts have previ- 
ously stated that, generally, interference alone by the custodial 
parent with the noncustodial parent’s visitation rights does not justify 
a modification of a child custody order. See, e.g., Woncik v. Woncik, 
82 N.C. App. 244, 248, 346 S.E.2d 277, 279 (1986). In the instant case, 
however, the trial court’s findings of fact reflected far more than the 
mere interference with defendant’s visitation rights, warranting the 
court’s intervention. As noted supra, the trial court characterized 
the child’s relationship with defendant, his father, as a good relation- 
ship and further found that the child looked forward to seeing 
defendant. The trial court’s findings indicate that the denial of 
defendant’s visitation was deceitful and more than simply an inter- 
ference or frustration with his rights, as it encompassed a consider- 
able period. See id. (holding that where “interference [with visitation] 
becomes so pervasive as to harm the child’s close relationship with 
the noncustodial parent, there can be a conclusion drawn that the 
actions of the custodial parent show a disregard for the best interests 
of the child, warranting a change of custody”). Furthermore, denying 
the minor child visitation with a loving father was coupled with an 
unequivocally unstable home life created by plaintiff's often transient 
living arrangements. Given our review of the trial court’s factual find- 
ings, we cannot agree with the dissenting Court of Appeals’ judge that 
the findings failed to establish that the change in circumstances had 
any effect on the minor child. 


In sum, we conclude that there was substantial underlying evi- 
dence to support each of the trial court’s ten findings of fact pertain- 
ing to whether there had been a substantial change in circumstances 
affecting the welfare of the minor child. As a result, we hold that the 
trial court’s findings are conclusive on appeal. 
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[2] We must next determine whether the trial court’s factual findings 
adequately support its conclusion of law that “a substantial change in 
circumstance{s] affecting the welfare of the minor child has occurred 
since the entry of the October 5, 1999 Order in this cause.” The trial 
court’s conclusion indicates its satisfaction that the minor child’s wel- 
fare had been adversely affected by the following substantial changes 
in circumstances: (1) defendant's failure to pay adequate child sup- 
port, which obviously resulted in denying the minor child the benefits 
that attach to such financial resources; (2) plaintiff's failure to pro- 
vide a stable home environment, which resulted in denying the minor | 
child the benefits of the security that attaches to a dependable and 
consistent home life; (3) plaintiff's failure to ensure that defendant 
was accorded his visitation opportunities, which resulted in denying 
the minor child the benefits of maintaining regular contact with his 
father; and (4) plaintiff’s failure to initiate or sustain contact with 
defendant’s family, including Spencer's paternal grandmother, which 
resulted in denying the minor child the benefits of access and contact 
with other members of his extended family. In our view, such findings 
provide adequate support for the trial court’s initial conclusion that 
defendant had shown that “a substantial change in circumstance[s]” 
had occurred during the period following the original custody decree 
and that the change had affected the welfare of the minor child. 


In addition to noting that a substantial change in circumstances 
had adversely affected the welfare of the minor child, the order also 
includes language indicating that the trial court considered changes 
in circumstances that could positively affect the circumstances of the 
minor child. See Pulliam, 348 N.C. at 620, 501 S.E.2d at 900 (holding 
that “a showing of a change in circumstances that is, or is likely to be, 
beneficial to the child may also warrant a change in custody”). In 
finding of fact number nine (finding 9), the trial court stated that 
“(djefendant and Kelly Squirer have a three bedroom home, can pro- 
vide for the child, Kelly Squirer has a four year old son and can help 
with the child.” The evidence and testimony at the hearing showed 
that finding 9 was the culmination of a series of developments that 
occurred after the original custody decree. Defendant secured new 
employment, he began a relationship with Squirer, and the two 
bought a house together. Other testimony indicated that the two 
planned to marry immediately following the modification hearing and 
that both were employed. Thus, there is ample evidence to support 
the trial court’s factual finding, and we conclude that the court prop- 
erly considered finding 9 as an additional showing of a substantial 
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change in circumstances that would likely have a beneficial effect on 
the welfare of the minor child. 


[3] We next examine whether the trial court erred by deciding that 
such a change of circumstances warranted a modification of the orig- 
inal custody order. Upon determining that a substantial change in cir- 
cumstances affecting the welfare of the minor child occurred, a trial 
court must then determine whether modification would serve to pro- 
mote the child’s best interests. Peal, 305 N.C. at 645-46, 290 S.E.2d at 
667-68. In the case at bar, the trial court considered the significance 
of the changes in circumstances and the effects of those changes on 
Spencer, and expressly concluded that “the best interest[s] of the 
minor child would be materially and essentially promoted” by a 
change in custody. Consequently, the trial court ordered a modifica- 
tion of the original custody agreement, granting defendant “[p]rimary 
care, custody[,] and control of the child.” 


We note that although the content of the trial court’s order in the 
instant case is adequate for our review, the lack of specificity in the 
order, particularly concerning the findings of fact as to the effect of 
the changes in circumstances on the child’s welfare, has made our 
review far more difficult. Given different factual circumstances, a 
slightly more pervasive lack of specificity could necessitate our 
reversal of a modification order. To avoid further confusion, we 
would encourage trial courts, when memorializing their findings of 
fact, to pay particular attention in explaining whether any change in 
circumstances can be deemed substantial, whether that change 
affected the welfare of the minor child, and, finally, why modification 
is in the child’s best interests. 


The trial court’s findings of facts are supported by substantial evi- 
dence, and these findings are adequate to support the trial court’s 
conclusions of law. Those conclusions, in turn, justify the modifica- 
tion of the original child custody order, including those provisions 
relating to defendant’s child support obligations. Therefore, this 
Court affirms the holding of the Court of Appeals and concludes, for 
the reasons stated in this opinion, that the trial court’s decision to 
modify the original custody order complied with the applicable sub- 
stantive and procedural law. 


AFFIRMED. 
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Justice ORR dissenting. 
I respectfully dissent from the majority opinion. 


The majority acknowledges “the trial court’s findings of fact 
do not present a level of desired specificity.” Unfortunately, the 
majority then proceeds to draw its own factual determinations from 
the recitation of the evidence found in the trial court’s order. While I 
acknowledge that there is evidence in the record to support a deter- 
mination that circumstances have changed over the course of the 
approximate eighteen months between the original custody determi- 
nation and the modification hearing, the trial court’s findings do not 
show that the changes were substantial and that they affected the 
welfare of the child. 


The majority acknowledges a series of eight “findings.” None of 
these findings, however, directly address the effect of the changes on 
the minor child; it is only assumed by the majority that the change in 
circumstances affected the child. 


As the majority notes, where “the effects of the change on the 
welfare of the child are not self-evident” it necessitates “a showing of 
evidence directly linking the change to the welfare of the child. See 
generally Lee’s Family Law § 13.108 (discussing cases in which our 
appellate courts have required a showing of specific evidence linking 
the change in circumstances to the welfare of the child).” 


Unfortunately, it is the majority that makes the requisite linkage 
between the substantial change in circumstances and the purported 
effect on the child, not the District Court Judge. Since whatever 
effects there may be—if any—are not “self-evident,” this case should 
be reversed and remanded for additional findings of fact. 


Justice PARKER joins in this dissenting opinion. 


1. 
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KAREN McKINNEY, INDIVIDUALLY AND AS ADMINISTRATRIX OF THE ESTATE OF 
MICHAEL EDWARD MCKINNEY v. JAMES EVERETT RICHITELLI 


No. 203PA02 
(Filed 2 October 2003) 


Intestate Succession— bar to parents abandoning chil- 
dren—applies after child reaches majority 


The statute barring the intestate succession rights of parents 
who wilfully abandon their children, N.C.G.S. § 31A-2, applies to 
any abandoned child dying intestate regardless of the child’s age 
at death. A holding that the statute does not apply after the child 
reaches majority would effectively forgive the abandoning par- 
ent’s dereliction and frustrate the statute’s purpose, which was to 
discourage parents from shirking their responsibility of support 
to their children and to prevent an abandoning parent from reap- 
ing an undeserved bonanza. 


Intestate Succession— bar to parents abandoning chil- 
dren—abandonment—definition and evidence 


A father abandoned his child within the meaning of N.C.G.S. 
§ 31A-2 (which bars intestate succession by parents who abandon 
their children) where the father did not make support payments 
from the time his son was four until he was eighteen; defendant 
states that he was unemployed or in prison for a significant part 
of that time but he did not attempt to modify the support order; 
defendant did not see his son once in fifteen years; and he had no 
communication with his son, even though he was allowed to 
write letters from prison. 


Intestate Succession— bar to parents abandoning chil- 
dren—exception—resuming care and support 


A defendant who had abandoned his child and who did not 
reestablish contact until his son was almost twenty years old 
could not benefit from N.C.G.S. § 81A-2(1), which contains an 
exception to the intestate succession bar for parents who resume 
care and maintenance of an abandoned child for a year before the 
child’s death. While care pertains to love and concern for the 
child, maintenance refers to the financial support of a child dur- 
ing minority and must be renewed at least one year before the 
child reaches eighteen. 
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On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous, unpublished decision of the Court of Appeals, 149 N.C. App. 
973, 563 S.E.2d 100 (2002), reversing summary judgment entered by 
Judge Narley Cashwell, on 14 March 2001 in Superior Court, Wake 
County. Heard in the Supreme Court 3 December 2002. 


Pipkin, Knott, Clark & Berger, L.L.P., by Ashmead P. Pipkin, for 
plaintiff-appellant. 


Huggard, Obiol & Blake, PL.L.C., by John P. Huggard, for 
defendant-appellee. 


EDMUNDS, Justice. 


Plaintiff Karen McKinney, acting individually and as the personal 
representative of the estate of her deceased son, Michael Edward 
McKinney! (Michael), brought this declaratory action against 
Michael’s father, James Everett Richitelli (defendant), to determine 
the rights of the parties with respect to any proceeds of Michael’s 
estate and to any proceeds of a wrongful death action brought on 
Michael’s behalf. The Court of Appeals reversed the trial court’s entry 
of summary judgment in favor of plaintiff. For the reasons discussed 
herein, we reverse the decision of the Court of Appeals. 


Taken in the light most favorable to defendant, the evidence 
shows that plaintiff and defendant were married in 1976 and that 
their son, Michael, was born on 30 July 1977. Plaintiff and defendant 
were divorced in 1981. The district court entered a custody order 
awarding primary custody of Michael to plaintiff, while providing 
defendant visitation rights. Although the custody order required 
defendant to pay child support of $240.00 per month beginning on 1 
October 1980, he failed to make any payments from 1 January 1981 
through Michael’s eighteenth birthday, 30 July 1995. Defendant 
admits that he had no contact or communication with Michael during 
this period, but explains that for most of these years, he was either 
incarcerated for theft and robbery convictions or suffering from drug 
and alcohol abuse. 


Defendant’s first contact with Michael after 1981 came when he 
wrote Michael in March 1997. At this time, Michael was nineteen 
years old, had been diagnosed with cancer, and would later file a 
medical malpractice action in which he alleged that a radiologist 


1. Michael’s name was originally Michael Edward Richitelli. He later changed his 
name to Michael Edward McKinney. 
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caused his illness. By defendant’s accounts, after their initial contact, 
he and Michael visited with each other on at least three occasions 
and spoke regularly by telephone before Michael’s death. Between 
October 1997 and December 1998, defendant sent Michael six checks 
totaling $3,150. 


Michael’s medical malpractice suit was filed on 138 May 1998, and 
he died intestate on 21 February 1999. After plaintiff was appointed 
as the personal representative of Michael’s estate on 19 March 1999, 
she amended Michael’s suit to include a wrongful death claim. While 
the wrongful death claim was pending, plaintiff on 6 July 2000 filed a 
declaratory judgment complaint against defendant, seeking a judicial 
determination of defendant’s rights to any potential award resulting 
from the wrongful death suit. Defendant answered and moved to dis- 
miss the declaratory judgment action pursuant to N.C. R. Civ. P. 
12(b)(6). Following discovery, plaintiff filed a motion for summary 
judgment claiming she was entitled to judgment as a matter of law 
because defendant’s behavior “during the period of 1981 through July 
30, 1995 constituted a willful abandonment resulting in the loss of his 
right to intestate succession in any part of [Michael’s] estate includ- 
ing wrongful death proceeds.” 


The motions were heard in the Superior Court, Wake County, 
on 31 January 2001. The key issue was the interpretation of N.C.G.S. 
§ 31A-2, “Acts barring rights of parents,” which provides as follows: 


Any parent who has wil(l]fully abandoned the care and main- 
tenance of his or her child shall lose all right to intestate succes- 
sion in any part of the child’s estate and all right to administer the 
estate of the child, except— 


(1) Where the abandoning parent resumed its care and main- 
tenance at least one year prior to the death of the child 
and continued the same until its death; or 


(2) Where a parent has been deprived of the custody of his or 
her child under an order of a court of competent juris- 
diction and the parent has substantially complied with all 
orders of the court requiring contribution to the support 
of the child. 


N.C.G.S. § 314-2 (2001). On 14 March 2001, the trial court denied 
defendant’s motion to dismiss and granted plaintiff's motion for 
summary judgment by an order declaring “that pursuant to N.C.G:S. 
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§ 31A-2 defendant... has lost all right to intestate succession in any 
part of [Michael’s] estate, including, but not limited to, the proceeds 
of any wrongful death claim because of his willful abandonment of 
the care and maintenance of [Michael] during his minority.” 


Defendant appealed, and in an unpublished opinion, the Court of 
Appeals reversed the trial court’s judgment. McKinney v. Richitelli, 
149 N.C. App. 973, 563 S.E.2d 100 (2002). The Court of Appeals noted 
that “our case law remains unclear whether a parent can resume a 
relationship with a child after the child reaches the age of majority 
and therefore fall within the first exception to N.C.G.S. § 31A-2,” but 
concluded that a genuine issue of material fact existed as to whether 
defendant had resumed a relationship with Michael sufficient to 
invoke the exception set out in N.C.G.S. § 31A-2(1). The Court of 
Appeals’ opinion and the briefs to this Court relied heavily on our 
order vacating In re Estate of Lunsford, 143 N.C. App. 646, 547 S.E.2d 
483 (2001), a case similar to the one at issue, and remanding the case 
only for additional findings of fact by the trial court. In re Estate of 
Lunsford, 354 N.C. 571, 556 S.E.2d 292 (2001). However, in that order, 
we made no determinations as to questions of law. Because the 
record in the case at bar is sufficiently developed to allow us to reach 
the underlying issues, we do not consider arguments based on our 
order in Lunsford to be applicable. 


Summary judgment may be granted in a declaratory judgment 
action “where ‘the pleadings, depositions, answers to interrogatories, 
and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that any party is 
entitled to a judgment as a matter of law.’” Williams v. Blue Cross 
Blue Shield of N.C., 357 N.C. 170, 178, 581 S.E.2d 415, 422 (2003) 
(quoting N.C.G.S. § LA-1, Rule 56(c) (2001)). Plaintiff argues that the 
Court of Appeals erred in determining that a genuine issue of ma- 
terial fact existed as to whether defendant had resumed statutorily 
adequate care and maintenance of Michael. 


In deciding whether summary judgment was proper in this case, 
we must undertake a three-fold inquiry. First, we must determine 
whether N.C.G.S. § 81A-2 applies after a child has reached his or her 
majority to prevent an abandoning parent from recovering through an 
offspring that was abandoned while a minor. If so, we must next 


2. Logically, N.C.G.S. § 31A-2 must apply to an abandonment that initially occurs 
while the child is a minor. After all, a parent cannot abandon an emancipated or adult 
child when the parent has no further responsibility for the child. 
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consider whether defendant abandoned Michael such that N.C.G.S. 
§ 31A-2 precludes defendant from taking under intestate succession. 
Finally, if we find that defendant abandoned Michael, we must deter- 
mine whether a parent who has abandoned his or her minor child 
may thereafter resume a parent-child relationship with the now-adult 
child and, by so doing, come under the exception set out in N.C.GS. 
§ 31A-2(1). See Heyward D. Armstrong, In re Estate of Lunsford and 
Statutory Ambiguity: Trying to Reconcile Child Abandonment and 
the Intestate Succession Act, 81 N.C. L. Rev. 1149 (2003). 


[1] We observe at the outset that N.C.G.S § 31A-2 is ambiguous 
because nowhere in chapter 31A of the General Statutes is the term 
“child” defined, nor is the meaning of the term clear from its context. 
Thus “child” here could reasonably mean either a minor offspring or 
an offspring of any age. Although defendant contends that the word 
“child” as used in the body of the statute logically refers to a “minor 
child,” he argues that the word “child” as used in the exception set 
out in N.C.G.S. § 31A-2(1) refers to a child regardless of age. Under 
defendant’s interpretation, a parent may reconcile with his or her off- 
spring after the child has reached majority and thereafter take if the 
adult child dies intestate. In contrast, plaintiff argues that under 
N.C.G.S. § 31A-2 the continuous abandonment of a minor child by a 
parent permanently terminates that parent’s right to participate in the 
intestate share when the child reaches his or her majority. Under 
plaintiff's interpretation, the exception set out in N.C.G.S. § 31A-2(1) 
can take effect only if the reconciliation occurs while the child is 
still a minor. 


In interpreting such a statutory ambiguity, we adhere to the 
following rules of construction: 


Where the language of a statute is clear and unambiguous, there 
is no room for judicial construction and the courts must construe 
the statute using its plain meaning. Utilities Comm. v. Edmisten, 
Atty. General, 291 N.C. 451, 232 S.E.2d 184 (1977). But where a 
statute is ambiguous, judicial construction must be used to ascer- 
tain the legislative will. Young v. Whitehall Co., 229 N.C. 360, 49 
S.E.2d 797 (1948). The primary rule of construction of a statute is 
to ascertain the intent of the legislature and to carry out such 
intention to the fullest extent. Buck v. Guaranty Co., 265 N.C. 
285, 144 S.E.2d 34 (1965). This intent “must be found from the 
language of the act, its legislative history and the circumstances 
surrounding its adoption which throw light upon the evil sought 
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to be remedied.” Milk Commission v. Food Stores, 270 N.C. 328, 
332, 154 S.E.2d 548, 555 (1967). 


Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 
134, 186-37 (1990). 


Our analysis begins with Avery v. Brantley, 191 N.C. 396, 131 S.E. 
721 (1926). In Avery, the father abandoned his daughter, and the issue 
before us was the father’s ability to recover in the negligence suit 
brought when his intestate daughter was killed in an accident. We 
considered two statutes then in effect. One statute, 1 N.C. Cons. Stat. 
§ 189 (1920), terminated the rights of a natural parent to the care, cus- 
tody, and services of a child once the parent gave up the child for 
adoption. The other statute, 1 N.C. Cons. Stat. 137(6) (Supp. 1924), 
provided that a parent would inherit if a child died intestate. This 
second statute did not contain a provision limiting its operation 
when a parent had abandoned the child. Because the child in Avery 
had not been adopted, we held that the statutes could not be inter- 
preted in pari materia and that the statute allowing the parents to 
inherit from their intestate daughter controlled. /d. at 400, 131 8.E. at 
722. Accordingly, we concluded that the mother and father shared in 
the proceeds of the child’s estate, even though the father had aban- 
doned the child. /d. Thereafter, the General Assembly amended 
137(6) to provide, 


[i]f, in the lifetime of its father and mother, a child dies intestate, 
without leaving husband, wife or child, or the issue of a child, its 
estate shall be equally divided between the father and mother. If 
one of the parents is dead at the time of the death of the child, the 
surviving parent shall be entitled to the whole of the estate... . 
Provided, that a parent, or parents, who has willfully abandoned 
the care, custody, nurture and maintenance of such child to its 
kindred, relatives or other person, shall forfeit all and every right 
to participate in any part of said child’s estate under the provi- 
sions of this section. 


Act of Mar. 9, 1927, ch. 231, 1927 N.C. Sess. Laws 591 (amending 1 
N.C. Cons. Stat. § 137(6), later recodified as N.C.G.S. § 28-149(6) 
(1943). 


With the adoption in 1960 of a new Intestate Succession Act, 
N.C.G.S. ch. 29, N.C.G.S. § 28-149(6) was abolished. The General 
Statutes Commission, “cognizant of the inadequate statutory law 
relating to the inheritance of property by unworthy heirs,” thereupon 
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created a special committee to draft new legislation addressing the 
topic. Report of Drafting Committee to the General Statutes 
Commission, Special Report of the General Statutes Commission on 
an Act to Be Entitled “Acts Barring Property Rights,” at 1 (Feb. 8, 
1961). The committee responded by drafting a bill (enacted by the 
General Assembly and now codified as N.C.G.S. § 31A-2) that, among 
other provisions, prohibited abandoning parents from recovering 
through their intestate children. The committee stated that the pur- 
pose of this section was to “revise, broaden, and reintroduce” abo!- 
ished N.C.G.S. § 28-149(6). Id. at 4. The committee reasoned that “[iJt 
seems very inequitable to allow a parent who has abandoned his child 
to inherit from such child when the child dies intestate.” Jd. However, 
the committee also provided two exceptions that allowed an aban- 
doning parent to share in the intestate’s estate. Jd. The first of these 
exceptions encouraged an abandoning parent to resume his or her 
duties of care and maintenance of the child in an effort to renew the 
parent-child relationship. See N.C.G.S. § 31A-2(1). 


It is apparent from this history that the legislative intent be- 
hind N.C.G.S. § 31A-2 was both to discourage parents from shirking 
their responsibility of support to their children and to prevent an 
abandoning parent from reaping an undeserved bonanza. Were we to 
hold that section 31A-2 has no application once a child reaches 
majority, a parent who has abandoned his or her child would never- 
theless automatically inherit if the still-abandoned child died intes- 
tate after reaching the age of eighteen. Such an interpretation would 
frustrate the statute’s purpose and effectively forgive the abandon- 
ing parent’s dereliction. Therefore, we hold that N.C.G.S. § 31A-2 
applies to any abandoned child dying intestate regardless of the 
child’s age at death. 


[2] We next consider whether defendant abandoned Michael. While 
we have observed the difficulty of formulating a uniform definition of 
the term, we have explained “abandonment” of a child as “wil[l]ful or 
intentional conduct on the part of the parent which evinces a settled 
purpose to forego all parental duties and relinquish all parental 
claims to the child.” Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 
597, 608 (1962); see also In re Young, 346 N.C. 244, 251, 485 S.E.2d 
612, 617 (1997). 


Abandonment has also been defined as wil[l]ful neglect and 
refusal to perform the natural and legal obligations of parental 
care and support. It has been held that if a parent withholds his 
presence, his love, his care, the opportunity to display filial 
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affection, and wil[l]fully neglects to lend support and mainte- 
nance, such parent relinquishes all parental claims and aban- 
dons the child. 


Pratt v. Bishop, 257 N.C. at 501, 126 S.E.2d at 608; see also Lessard 
v. Lessard, 77 N.C. App. 97, 100-01, 334 S.E.2d 475, 477 (1985) (utiliz- 
ing the Pratt definitions of abandonment in the context of N.C.G.S. 
§ 314-2), aff'd per curiam, 316 N.C. 546, 342 S.E.2d 522 (1986). 
“Maintenance” or support refers to a parent’s financial obligation to 
provide support during the child’s minority. See generally Wells v. 
Wells, 227 N.C. 614, 44 S.E.2d 31 (1947). 


Applying these precepts to this case, the evidence, even viewed 
in the light most favorable to defendant, demonstrates that defendant 
abandoned Michael. From the time Michael was four until after his 
eighteenth birthday, defendant violated the court’s order by failing to 
make any child support payments. Both in her brief and at oral argu- 
ment, plaintiff claimed defendant owed approximately $42,000 in 
arrearages accrued during Michael’s minority. Although defendant 
states that for a significant amount of that time he was either unem- 
ployed or in prison, at no point during this period did defendant 
attempt to modify the child support order. Even though defendant 
was entitled under the support order to visit Michael on alternate 
weekends, holidays, and two weeks in the summer, he did not see his 
son even once in fifteen years. Defendant admits that he had no com- 
munication with Michael at all during this period even though he was 
allowed to write letters from prison during his periods of incarcera- 
tion. These findings demonstrate “wil[l]ful or intentional conduct on 
the part of the parent which evinces a settled purpose to forego all 
parental duties and relinquish all parental claims to the child.” Pratt 
v. Bishop, 257 N.C. at 501, 126 S.E.2d at 608. Thus, we hold that 
defendant abandoned Michael as contemplated by N.C.G.S. § 31A-2. 


[3] Finally, we must determine whether defendant is entitled to the 
benefit of the exception provided in N.C.G.S. § 31A-2(1). Defendant 
argues that this exception applies to any abandoned child, whether or 
not that child has reached majority. He reasons that although the duty 
of maintenance or financial support ends at majority, the duty of care 
applies to a child of any age. Because he provided sufficient evidence 
to establish that he resumed the care and maintenance of Michael at 
least one year before Michael’s death, defendant argues that his con- 
duct in the final two years of Michael’s life restored defendant’s right 
to inheritance. We find defendant’s arguments unpersuasive. 
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The critical inquiry as to N.C.G.S. § 31A-2(1) is not whether a par- 
ent can resume a relationship with a child, but whether a parent 
“resumed its care and maintenance at least one year prior to the 
death of the child and continued the same until its death.” N.C.G.S. 
§ 31A-2(1). The exception requires that the parent resume both the 
“care and maintenance” of the child. Jd. (emphasis added). These 
requirements may not be read in the disjunctive. As stated above, 
while “care” pertains to love and concern for the child, “mainte- 
nance” refers to the financial support of a child during minority. 
See generally Wells v. Wells, 227 N.C. 614, 44 S.E.2d 31. Our juris- 
prudence establishes that “[t]he authority of the court to require 
support for a normal child ceases when the legal obligation to sup- 
port no longer exists. The parents’ duty to support... cease[s] upon 
emancipation.” Shoaf v. Shoaf, 282 N.C. 287, 290, 192 S.E.2d 299, 302 
(1972). “The age of emancipation is precisely fixed—eighteen.” Jd. at 
291, 192 S.E.2d at 303. Although a parent may have a duty of sup- 
port of an older child who is still in school, N.C.G.S. § 50-13.4(¢)(2) 
(2001), there is no evidence to indicate this provision applies here. 
In the case at bar, defendant did not reestablish contact with Michael 
until he was almost twenty years old. Even assuming that defendant 
presented sufficient evidence that he resumed the care of Michael, 
defendant cannot resume the maintenance of Michael because his 
legal obligation to do so ceased at eighteen. 


We held above that N.C.G.S. § 31A-2 pertains to the estate of a 
child of any age. Under the logic of that analysis—that a parent who 
abandons a child should benefit from the death of the child only if the 
parent has resumed a parental relationship with the child—an aban- 
doning parent who seeks to come under the exception in N.C.G.S. 
§ 31A-2(1) must renew both the care and the maintenance of the child 
during the child’s minority, when care and maintenance are most 
valuable. See Williford v. Williford, 288 N.C. 506, 510, 219 $.E.2d 220, 
223 (1975) (although issue not squarely presented, we held that “the 
plaintiff father, having abandoned the deceased when the latter was 
a minor child, may not now share in the proceeds of the settlement 
of the claim for wrongful death now in the hands of the administra- 
trix”) (emphasis added). Under the terms of the statute, the care and 
maintenance must continue for a year before the child’s death. 
Therefore, we hold that, in order to benefit from this provision, a par- 
ent must renew such care and maintenance at least one year before 
the child reaches the age of eighteen. 
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This holding not only follows from the preceding historical and 
textual analysis, it is also consistent with our understanding of the 
General Assembly’s overall intent. When an adult or emancipated 
child discerns that a parent who had previously abandoned him or 
her now sincerely seeks reconciliation, the child is free to execute a 
will making provisions for the no-longer-wayward parent. Although 
we acknowledge that this argument is of limited application to the 
facts before us because any recovery for Michael’s wrongful death 
would pass under the laws of intestate succession even if he had writ- 
ten a will, see N.C.G.S. § 28A-18-2(a) (2001), the larger principle that 
the abandoned child has the power to prevent a reconciled parent 
from being excluded from the child’s estate informs our analysis. We 
believe that the General Assembly has adequately demonstrated an 
unwillingness to allow an abandoning parent to take from an aban- 
doned adult child as the result of a mechanical application of the 
rules of intestate succession. 


We hold that summary judgment in favor of plaintiff was proper 
in this case. Accordingly, we reverse the decision of the Court of 
Appeals. 


REVERSED. 


JOSEPH PATRICK SUMMEY v. RONALD BARKER, FORSYTH COUNTY SHERIFF; 
AND HARTFORD INSURANCE COMPANY, SURETY; MICHAEL SCHWEITZER, 
CHIEF JAILER OF FORSYTH COUNTY, IN THEIR OFFICIAL CAPACITIES; LINDA SIDES; JOE 
MADDUX, CORRECTIONAL MEDICAL SERVICES, INC. D/B/A CORRECTIONAL 
MEDICAL SYSTEMS a/k/a CORRECTIONAL MEDICAL SERVICES 


No. 6382A02 
(Filed 2 October 2003) 


—_ 


Appeal and Error— Supreme Court review of Court of 
Appeals—flawed Court of Appeals analysis 


A Court of Appeals analysis of the exclusion of experts from 
a medical negligence case was fundamentally flawed because it 
reviewed the lower court order as a sanction for failure to com- 
ply with a discovery order, but defendants had moved for sum- 
mary judgment rather than for sanctions. However, the appeal 
was considered in the interests of justice. 


IN THE SUPREME COURT 493 


SUMMEY v. BARKER 
[357 N.C. 492 (2003)} 


2. Discovery— deadline—extension after expiration—excus- 
able neglect required 


A judge may allow enlargement of time after the expiration of 
a court-ordered deadline only upon a showing of excusable 
neglect. Plaintiffs motion to extend the time for filing a dis- 
covery document related that a new attorney in the firm had 
taken over the case but cited neither rule nor statute and was 
properly denied. 


3. Medical Malpractice— expert testimony excluded—sum- 
Mary judgment 


Summary judgment was properly granted in a medical negli- 
gence and medical malpractice action where plaintiff's expert 
testimony was excluded. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 448, 573 S.E.2d 
534 (2002), affirming an order for summary judgment signed 24 
September 2001 by Judge Clarence W. Carter in Superior Court, 
Forsyth County. Heard in the Supreme Court 5 May 2003. 


Parrish, Smith & Ramsey, LLP, by Steven D. Smith, for 
plaintiff-appellant. 


Womble Carlyle Sandridge & Rice, PLLC, by Allan R. Gitter and 
Alison R. Bost, for defendant-appellees Ronald Barker, Hartford 
Insurance Company, and Michael Schweitzer. 


Smith Moore LLP, by Alan W. Duncan and Lisa Frye Garrison, 
for defendant-appellees Correctional Medical Services, Inc., and 
Linda Sides. 


EDMUNDS, Justice. 


This case is before us on appeal of right from the North Carolina 
Court of Appeals. On 22 October 1996, Joseph Patrick Summey 
(plaintiff), who had been charged with removing his daughter across 
state lines, was transported to the Forsyth County detention center, 
then held at the Forsyth County jail by officials of the State of 
North Carolina. Plaintiff, a hemophiliac, alleged that while in jail 
between 22 October 1996 and 24 October 1996 he suffered bouts 
of bleeding. He was twice taken to North Carolina Baptist Hospital 
in Winston-Salem and ultimately underwent treatment there for 
twelve days. 
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On 8 October 1999, plaintiff filed an action against Forsyth 
County Sheriff Ronald Barker and Forsyth County Chief Jailer 
Michael Schweitzer, each in his official capacity. Plaintiff also named 
as defendants the sheriff’s surety, Hartford Insurance Company, and 
Linda Sides and Joe Maddux of Correctional Medical Services, Inc. 
The suit in part appears to contain allegations of both medical mal- 
practice and medical negligence, and the certification required by 
Rule 9(j) in an action for medical malpractice is included in the com- 
plaint. See N.C.G.S. § 1A-1, Rule 9(4)(2001). Plaintiff also alleges affir- 
mative wrongdoing by defendants. Plaintiff based his claims upon 
alleged violations of the North Carolina Constitution and of various 
statutory and fiduciary duties. 


Although pertinent documentation has not been included in the 
record on appeal, plaintiff's brief asserts that law enforcement 
defendants Barker, Schweitzer, and Hartford Insurance Company 
pled the affirmative defenses of governmental immunity, public offi- 
cial’s immunity, contributory negligence, and qualified immunity. 
They also moved pursuant to North Carolina Rule of Civil Procedure 
12(b)(6) to dismiss plaintiff's claims. After conducting a hearing, on 
14 December 1999 Judge Catherine C. Eagles denied the motion as to 
plaintiff's claim for medical malpractice and medical negligence, but 
allowed the motion as to plaintiff's claim under the North Carolina 
Constitution. These defendants appealed to the Court of Appeals. 


On or about 7 March 2000, while the appeal of the motion to dis- 
miss was pending in the Court of Appeals, the parties entered into a 
“Consent Discovery Scheduling Order” (Consent Order). See N.C.G.S. 
§ 1A-1, Rule 26(f1) (2001). The Consent Order set out the time during 
which various discovery proceedings would take place. Specifically, 
plaintiff was to designate his expert witnesses within thirty days of 
“the expiration of all deadlines within which any party may file any 
appeal or response to any appeal or to any decision of the appellate 
courts in this case.” On 3 April 2001, the Court of Appeals affirmed 
the trial court’s order regarding the motions to dismiss. Summey v. 
Barker, 142 N.C. App. 688, 544 S.E.2d 262 (2001). Plaintiff did not 
thereafter designate his experts within the time allowed. 


On or about 10 May 2001, the law enforcement defendants moved 
for summary judgment. See N.C.G.S. § 1A-1, Rule 56 (2001). On or 
about 27 July 2001, defendants Sides and Correctional Medical 
Services, Inc., sent plaintiff’s counsel a letter notifying him that plain- 
tiff had not timely submitted the names of his expert witnesses. That 
same day these defendants moved for summary judgment because of 
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plaintiff's failure to comply with the Consent Order. On 28 August 
2001, the law enforcement officials amended their motion for sum- 
mary judgment to include as a ground plaintiff's failure to comply 
with the Consent Order. 


On 5 September 2001, plaintiff filed a “Motion to Extend Time to 
File and Designate Expert Witnesses Pursuant to the Consent Order 
Dated March 9, 2000.” In a separate letter sent to defendants that day, 
plaintiff designated his expert witnesses, pointing out that the 
experts were the same individuals who had been designated in an 
earlier (but dismissed) lawsuit of this matter. On or about 24 
September 2001, Judge Clarence W. Carter entered an “Order 
Granting Defendants’ Motion for Summary Judgment and Denying 
Plaintiff's Motion for Extension of Time to Designate Experts.” In this 
order, Judge Carter found that there were no genuine issues of mate- 
rial fact and ordered that the summary judgment motions of the 
defendants be allowed. In addition, he denied plaintiff’s motion for an 
extension of time to designate experts. 


Plaintiff appealed to the Court of Appeals, which affirmed the 
trial court. Summey v. Barker, 154 N.C. App. 448, 573 S.E.2d 534 
(2002). The majority determined that exclusion of plaintiff's experts 
was an allowable sanction for plaintiff’s failure to comply with the 
Consent Order and affirmed the grant of summary Judgment as to all 
defendants. In dissent, Judge Greene argued that the trial court had 
erred by failing to consider lesser sanctions. Judge Greene also 
observed that while the majority affirmed the grant of summary judg- 
ment as to all defendants, only some of the defendants had been 
named in the portions of the suit dealing with medical malpractice or 
medical negligence. Although Judge Greene argued that the majority 
should consider as a separate matter whether summary judgment 
was appropriate as to the defendants who were not named in the 
medical malpractice portions of plaintiff's suit, he ultimately con- 
cluded that summary judgment was proper as to them. Accordingly, 
our review is limited to plaintiff's claims relating to defendants Sides 
and Correctional Medical Services, Inc. See Clifford v. River Bend 
Plantation, Inc., 312 N.C. 460, 463, 823 S.E.2d 23, 25 (1984). 


[1] The Court of Appeals’ analysis of the trial court’s order for sum- 
mary judgment is fundamentally flawed because its premise, that 
Judge Carter’s order should be reviewed as a sanction for plaintiff's 
failure of discovery, is incorrect. Rule 26(f1) of the North Carolina 
Rules of Civil Procedure requires that the trial court conduct a sched- 
uling conference in a medical malpractice action. N.C.G.S. § 14-1, 
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Rule 26(f1). The rule concludes by stating that “[i]f a party fails to 
identify an expert witness as ordered, the court shall, upon motion by 
the moving party, impose an appropriate sanction, which may include 
dismissal of the action, entry of default against the defendant, or 
exclusion of the testimony of the expert witness at trial.” Id. 
However, defendants did not move for sanctions pursuant to Rule 
26(f1); instead, they moved for summary judgment pursuant to Rule 
06. Nevertheless, in the interests of justice and to avoid additional 
delay, we will review plaintiff's appeal pursuant to our authority 
under Rule 2 of the North Carolina Rules of Appellate Procedure. See 
N.C. R. App. P. 2. 


[2] First we must determine whether Judge Carter properly denied 
plaintiff's motion to extend time. The motion cited neither a rule nor 
a statute to support the request for an extension, though it did relate 
that a new attorney in the firm had taken over plaintiff's case in 
January 2001. A judge may allow enlargement of time after the expi- 
ration of a court-ordered deadline only upon a showing of excusable 
neglect. N.C.G.S. § 1A-1, Rule 6(b) (2001). Plaintiff made no such 
showing. Accordingly, the motion for extension of time was prop- 
erly denied. 


[3] As a result, plaintiff's forecast of evidence could not include any 
expert testimony. In their summary judgment motion, defendants 
Sides and Correctional Medical Services, Inc. contended that because 
plaintiff had no experts to support his claims, defendants were enti- 
tled to summary judgment. Defendants Barker, Schweitzer, and 
Hartford Insurance Company reiterated that argument in their 
amended motion for summary judgment, in addition to their original 
claim that defendants’ evidence demonstrated that there was no gen- 
uine issue of material fact. 


Summary judgment is appropriate “if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue as to any mate- 
rial fact and that [a] party is entitled to a judgment as a matter of law.” 
N.C.G.S. § 1A-1, Rule 56(c). On appeal of a trial court's allowance of 
a motion for summary judgment, we consider whether, on the basis 
of materials supplied to the trial court, there was a genuine issue of 
material fact and whether the moving party is entitled to judgment as 
a matter of law. Evidence presented by the parties is viewed in the 
light most favorable to the non-movant. Dobson v. Harris, 352 N.C. 
77, 83, 580 S.E.2d 829, 835 (2000). 
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We have reviewed the materials submitted by the parties and con- 
sidered by the trial court prior to its allowing the Rule 56 motions for 
summary judgment. We conclude that the trial court properly allowed 
defendants’ motions. 


For the reasons stated herein, the opinion of the Court of Appeals 
is affirmed as modified. 


MODIFIED AND AFFIRMED. 





RICHARD ALLEN OVERTON v. WILLIAM ROBERT PURVIS 


No. 45A03 
(Filed 2 October 2003) 


Negligence— last clear chance—hunter struck while standing 
in roadway 
The decision of the Court of Appeals that the trial court erred 
by instructing on last clear chance in an action to recover for 
injuries sustained by plaintiff when he was struck by defendant's 
vehicle while standing in the roadway in an attempt to protect 
hunting dogs crossing the roadway is reversed for the reasons 
stated in the dissenting opinion that plaintiff had a reasonable 
expectation that defendant, in maintaining a proper lookout, 
would see him, slow down and prepare to stop; that plaintiff was 
in a helpless peril from which he could not escape by the exercise 
of reasonable care immediately prior to being struck by defend- 
ant’s vehicle; and that the evidence supports a reasonable infer- 
ence that defendant had the time and means to avoid the accident 
by the exercise of reasonable care after he discovered, or should 
have discovered, plaintiff's helpless peril. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 548, 573 S.E.2d 
219 (2002), reversing and remanding an amended judgment entered 
18 June 2001 by Judge Quentin T. Sumner in Superior Court, Pitt 
County. Heard in the Supreme Court 9 September 2003. 
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The Blount Law Firm, PA, by Marvin K. Blount LI, for 
plaintiff-appellant. 


Walker, Clark, Allen, Grice & Ammons, LLP, by Jerry A. Allen 
and Gay P. Stanley, for defendant-appellee. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals addressing only defendant's assign- 
ment of error as to the last clear chance doctrine. The result in the 
Court of Appeals did not require it to reach other issues properly pre- 
served by defendant and raised on appeal. These remaining issues 
relate not only to the amended judgment reversed and remanded by 
the Court of Appeals, but also to three additional orders entered 6 
June 2001 and appealed by defendant in his notice of appeal to the 
Court of Appeals. Because we now reverse the Court of Appeals’ 
decision as to the only issue it addressed, on remand, that court 
should also consider defendant’s remaining issues. 


REVERSED. 


STATE OF NORTH CAROLINA v. ALVINO RAE WILSON, JR. 


No. 605A02 
(Filed 2 October 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 127, 571 S.E.2d 
631 (2002), remanding for resentencing of the defendant, a judgment 
entered 14 September 2001 by Judge Melzer A. Morgan, Jr., in 
Superior Court, Rockingham County. Heard in the Supreme Court 10 
September 2003. 


Roy Cooper, Attorney General, by Daniel P. O’Brien, Assistant 
Attorney General, for the State-appellant. 


Staples Hughes, Appellate Defender, by Barbara S. Blackman, 
Assistant Appellate Defender, for defendant-appellee. 


PER CURIAM. 
AFFIRMED. 
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THE NORTH CAROLINA BAPTIST HOSPITALS, INC. v. JAMES W. CROWSON 


No. 102A03 
(Filed 2 October 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. 746, 573 S.E.2d 
922 (2003), affirming an order for summary judgment entered 4 
September 2001 by Judge Chester Davis in District Court, Forsyth 
County. Heard in the Supreme Court 9 September 2003. 


Ott Cone & Redpath, PA., by Melanie M. Hamilton, Laurie S. 
Truesdell, and Wendell H. Ott, for plaintiff-appellant. 


Crowson & Nagle, L.L.P., by James W. Crowson, pro se, for 
defendant-appellee. 


PER CURIAM. 


AFFIRMED. 


500 IN THE SUPREME COURT 


STATE v. CARMON 
[357 N.C. 500 (2003)} 


STATE OF NORTH CAROLINA v. MARCUS LAMONT CARMON 


No. 1538A03 
(Filed 2 October 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 156 N.C. App. 235, 576 S.E.2d 
730 (2003), finding no prejudicial error in orders entered 10 
December 2001 and judgments entered 12 December 2001 by Judge 
William C. Griffin, Jr. in Superior Court, Pitt County. Heard in the 
Supreme Court 10 September 2003. 


Roy Cooper, Attorney General, by William R. Miller, Assistant 
Attorney General, for the State. 


Geoffrey W. Hosford for defendant-appellant. 


Patterson, Harkavy & Lawrence, L.L.P., by Ann Groninger; and 
Seth Jaffe, on behalf of the American Civil Liberties Union of 
North Carolina Legal Foundation, Inc., amicus curiae. 

PER CURIAM. 


AFFIRMED. 
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EASTERN OUTDOOR, INC., PETITIONER v. BOARD OF ADJUSTMENT OF 
JOHNSTON COUNTY, RESPONDENT 
No. 358A02 
(Filed 2 October 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 150 N.C. App. 516, 564 S.E.2d 
78 (2002), affirming an order entered 27 December 2000 by Judge 
Knox V. Jenkins in Superior Court, Johnston County. Heard in the 
Supreme Court 8 September 2003. 


Waller, Stroud, Stewart & Araneda, LLP, by Betty Strother 
Waller, for petitioner-appellant. 


J. Mark Payne, Johnston County Attorney, for respondent- 
appellee. 


PER CURIAM. 


AFFIRMED. 
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THE NORTH CAROLINA STATE BAR v. WILLIE D. GILBERT, ATTORNEY 


No. 434A02 
(Filed 2 October 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 151 N.C. App. 299, 566 S.E.2d 
685 (2002), affirming an order of discipline filed 1 November 2000 by 
the Disciplinary Hearing Commission of the North Carolina State Bar. 
Heard in the Supreme Court 10 September 2003. 


Carolin Bakewell for plaintiff-appellee. 


Michaux & Michaux, PA., by Eric C. Michaux; and Willie D. 
Gilbert, II, pro se, for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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STATE OF NORTH CAROLINA v. ALBERT RAY WILLIAMS 


No. 4A03 
(Filed 2 October 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 466, 572 S.E.2d 
213 (2002), finding no error in a judgment entered 29 May 2001 by 
Judge Frank Brown in Superior Court, Hertford County. Heard in the 
Supreme Court 8 September 2003. 


Roy Cooper, Attorney General, by Douglas W. Corkhill, 
Assistant Attorney General, for the State. 


Anne M. Gomez for defendant-appellant. 
PER CURIAM. 


AFFIRMED. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 


No. 381P03 
No. 467P03 
N 


. 
‘ 


Board of Drainage 
Comm'rs of Pitt 
Cty. v. Dixon 

Case below: 

158 N.C. App. 509 
Butler v. City 
Council of Clinton 
Case below: 

160 N.C. App. 68 
Capital Outdoor, 


Inc. v. Tolson 


Case below: 
159 N.C. App. 55 


Carter v. Cook 


Case below: 
158 N.C. App. 743 


Chrysler Fin. Co., 


LLC v. S.C. Ins. Co. 


Case below: 
158 N.C. App. 5138 


Crowder v. 
Crowder 


Case below: 
159 N.C. App. 228 


Dalenko v. Wake 


Cty. Dep't of Human 


Servs. 


Case below: 
157 N.C. App. 49 


Department of 
Transp. v. Airlie 
Park, Inc. 


Case below: 
156 N.C. App. 63 


IN THE SUPREME COURT 


1. Pits’ PDR Under N.C.G.S. § 7A-31 
(COA02-834) 


2. Defs’ Conditional PDR as to Additional 
Issues 


Plts’ PDR Under N.C.G.8. § 74-31 
(COA02-1268) 


446P03 Petitioners’ (Horizon Outdoor Advertising, 
Inc., Adams Outdoor Advertising of 
Charlotte, and the Lamar Company, LLC) 
PDR Under N.C.G.S. § 7A-31 (COA02-94) 


Oo 
No. 458P03 | Pit’s PDR Under N.C.G.S. § 7A-31 
(COA02-1215) 


No. 427P03 


No. 440P03 

No. 240P03 Plt’s (Caro! Bennett) Motion for 
Meaningful Reconsideration of petitions 
(Rules 2 and 37, N.C. Rules of Appellate 
Procedure) (COA02-377) 

No. 143PA03 |Joint Motion by Plaintiff and Defendant 
(Airlie Park, Inc.) to Dismiss Appeal 
(COA02-766) . 


Def’s (S.C. Insurance Company) PDR 
Under N.C.G.S. § 7A-31 (COA02-1079) 


Def’s PDR Under N.C.G:S. § 7A-31 
(COA02-1128) 


7A-31 


1. Allowed 


2. Allowed 


Denied 


Edmunds, J., 
recused 


Dismissed 


Allowed 
09/08/03 
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Department of No. 375PA03 |1. Def’s (Roymac Partnership) PDR Under | 1. Allowed 
Transp. v. Roymac N.C.G.S. § 7A-31 (COA02-441) 
P’ship 
2. Pit’s (DOT) PDR Under N.C.G.S. 2. Allowed 
Case below: § 7A-31 
158 N.C. App. 403 
Hargrove v. Batts No. 480P03 1. Plt’s NOA Based Upon a Constitutional | 1. Dismissed 
Temporary Serv. Question (COA02-1397) ex mero motu 
Labor Works 
2. Plt’s PDR Under N.C.G:S. § 7A-31 2. Denied 
Case below: 
159 N.C. App. 466 
Howerton v. Arai No. 383PA03 | Plt’s PDR Under N.C.G.S. § 7A-31 Allowed 
Helmet, Ltd. (COA02-612) 08/21/03 
Case below: 
158 N.C. App. 316 
Hunt v. N.C. State No. 4380A03 1. Pit’s NOA Based Upon a Dissent inthe |1.— 
Univ. COA (COA02-842) 
Case below: 2. Pit’s PDR as to Additional Issues 2. Denied 
159 N.C. App. 111 (COA02-842) 
In re Appeal of No. 525P03 1. Petitioners (Church’s) NOA Based 1. Dismissed 
Church of Yahshua Upon a Constitutional Question ex mero motu 
the Christ at (COA02-1005) 09/19/03 
Wilmington 
2. Petitioner's (Church’s) PDR Pursuant to|2. Denied 
Case below: N.C.G.S. § 7A-31 09/19/03 
160 N.C. App. 236 
3. Petitioner's (Church’s) Motion for 3. Denied 
Temporary Stay 09/19/03 
In re Clayton No. 416P03 Respondent’s (Imogene Clayton) PDR Denied 
Under N.C.G.S. 3 7A-31 (COA02-732) 
Case below: 
159 N.C. App. 228 
In re Hutchins No. 437P03 Respondent's (Philip Allen Hutchins} PDR | Denied 
Under N.C.G.S. § 7A-31 (COA02-1322) 
Case below: 
159 N.C. App. 228 
In re Lint No. 376P03 Respondent’s (Arminda Shaefer Ferguson) | Denied 
PDR Under N.C.G.S. § 7A-31 (COA02-1109) 
Case below: 
158 N.C. App. 542 
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No. 386P03 


No. 490P03 


No. 326A03 
No. 397P03 


No. 500A03 
No. 450P03 
Monin v. Peerless No. 5038P03 
Ins. Co. 
Case below: 
159 N.C. App. 334 
No. 336PA03 











In re Smith Respondent's (Roy Bartley Smith) PDR 
Pursuant to N.C.G.S. § 7A-31 


(COA02-1689) 





Case below: 
158 N.C. App. 748 












In re Stratton 






1. Respondent’s (Jack Stratton }) NOA 
Based Upon a Constitutional Question 
(COA02-745) 















Case below: 
159 N.C. App. 461 










2. Respondent’s (Jack Stratton) PDR 
Under N.C.G.S. § 7A-31 









3. Petitioner’s (DSS) Motion to Dismiss 
Appeal 








In re Testamentary 
Tr. of Charnock 


1. Petitioner’s NOA Based upon a Dissent 










2. Petitioner’s PWC as to Additional 
Issues (COA02-820) 











Case below: 
158 N.C. App. 35 














In re Will of Smith Propounder’s (Carrie A. Allison) PDR 


Under N.C.G.S. § 7A-31 (COA02-1323) 










Case below: 
158 N.C. App. 722 


Denied 
09/11/08 





Jeffrey R. Kennedy, 
D.D.S., P.A. v. 
Kennedy 


Def’s Motion for Temporary Stay 
(COA02-1198) 











Orr, J. 
recused 





Case below: 
160 N.C. App. 1 














Plt’s PDR Under N.C.G.S. § 7A-31 
(COA02-966) 


Lee v. Fantasy 
Lake, Inc. 














Case below: 
159 N.C. App. 466 






Plt’s PDR Pursuant to N.C.G.S. § 7A-31 
(COA02-1105) 










Defs’ PDR Under N.C.G:S. 
§ 7A-31 (COA02-1) 


Palmer v. Jackson 









Case below: 
157 N.C. App. 625 
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No. 411P03 


No. 340P03 
No. 509A03 


No. 484A03 


No. 357P03 
No. 449P03 


No. 318A03 
No. 378P00-3 










1. Defs’ (Scott and Kathy Shoff Russell) 1. Denied 
PDR Under N.C.G.S. § 7A-31 (COA02-815) 





People Unlimited 
Consulting, Inc. v. 
B&A Indus., LLC 







2. Defs’ (Scott and Kathy Shoff Russell) [2. Denied 
PWC to Review the Decision of the COA 





Case below: 
158 N.C. App. 744 







Plts’ PDR Under N.C.G.S, § 7A-31 
(COA02-147) 





Piedmont Inst. of 
Pain Mgmt. v. 
Staton Found. 











Case below: 
157 N.C. App. 577 
















1. Def’s NOA Based Upon a Dissent 1. — 





Pintacuda v. 
Zuckeberg 







2. Def’s PDR as to Additional Issues 2. Allowed 
(COA02-905) 






Case below: 
159 N.C. App. 617 






1. Respondent's NOA Based Upon a 
Dissent (COA02-1110) 





Ridgefield 
Properties, L.L.C. v. 
City of Asheville 










2. Respondent’s PDR as to Additional 
Issues 





Case below: 
159 N.C. App. 376 






Joint Motion to Withdraw PDR Dismissed as 
(COA02-814) moot 
08/29/03 


Smith v. First 
Choice Servs. 










Case below: 
158 N.C, App. 244 









Pit’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1004) 


Smith v. Hamrick 









Case below: 
159 N.C. App. 696 







1. Def’s NOA Based Upon a Dissent 
(COA02-544) 





Smith v. State Farm 
Mut. Auto. Ins. Co. 










2. Pit’s PDR as to Additional Issues 
(COA02-544) 


Case below: 
157 N.C. App. 596 






1. Def’s NOA Based Upon a Constitutional 
Question (COA02-1043) 





State v. Allison 






Case below: 


159 N.C, App. 467 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 





3. AG’s Motion to Dismiss Appeal 3. Allowed 
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No. 145A91-5 | 1. Def’s Motion for Emergency Stay of 
Execution 
2. Def’s PWC to Review the Order of the 
Superior Court 
3. Def’s Motion to Allow Opportunity to 
Amend Motion for Appropriate Relief 
4. Def’s Motion for Additional Time to 
Amend Motion for Appropriate Relief 
No. 400P03 Def’s PWC to Review the Decision of the 
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Case below: 
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Case below: 
158 N.C. App. 48 
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(COA02-764) 
3. AG’s Motion to Dismiss Appeal 3. Allowed 
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Northampton 2. Def’s Petition for Writ of Certiorari 2. Denied 
County Superior 09/25/03 
Court 
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Life Sentence 
State v. Keel No. 134A93-11] AG’s Motion to Lift Stay of Execution Allowed 
09/11/03 
Case below: 
Edgecomb County 
Superior Court 
State v. Kelly No. 484P03 1. Def’s NOA Based Upon a Constitutional | 1. — 
Question (COA02-541) 
Case below: 
159 N.C. App. 229 2. Def’s PDR Under N.C.G.S. § 74-31 2. Denied 
3. AG’s Motion to Dismiss Appeal 3. Allowed 
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Constitutional Question (COA02-830) 
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Case below: 
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STATE OF NORTH CAROLINA v. RONALD O’NEAL VALENTINE 


No. 398A00 
(Filed 7 November 2003) 


Evidence— hearsay—state of mind exception—unavaitlable 
declarant exception—residual exception 

The trial court did not err in a first-degree murder and dis- 
charging a firearm into occupied property case by allowing the 
victim’s hearsay statements into evidence under N.C.G.S. § 8C-1, 
Rules 803(3), 803(24), and 804(b)(5), because: (1) the statements 
which were made orally to witnesses explained the victim’s upset 
and concerned state of mind; (2) the victim’s account of the 
events established the basis for the victim’s fear or concern, and 
his belief that defendant’s actions were so life-threatening that 
the victim needed to retrieve his gun to protect himself from 
defendant and defendant’s brother; (3) although the trial court 
failed to make the required findings of fact and conclusions of 
law regarding the trustworthiness of the hearsay statements, the 
Supreme Court reviewed the record and concluded that the 
evidence established that the statements possessed equivalent 
guarantees of trustworthiness; (4) the victim’s statements to two 
witnesses were more probative in establishing the victim’s state 
of mind shortly after the altercation with defendant than any 
other evidence the State could have procured by reasonable 
means; and (5) contrary to defendant’s assertion, the statements 
did not violate his constitutional right to confrontation when the 
statements fell within a firmly rooted hearsay exception. 


. Evidence— hearsay—coconspirator exception 


The trial court did not err in a first-degree murder and dis- 
charging a firearm into occupied property case by admitting into 
evidence hearsay statements made by defendant’s brother to a 
witness under the coconspirator exception of N.C.G.S. § 8C-1, 
Rule 801(d)(E), because: (1) the evidence viewed in a light most 
favorable to the State was sufficient to meet the State’s burden of 
establishing that a conspiracy between defendant and his brother 
existed; (2) the actions of both defendant and his brother estab- 
lished that they both intended to harm the victim and that they 
were acting in unison; (3) the statements were made in further- 
ance of the conspiracy and were not merely narratives; and (4) 
even if the statements were not admissible under the coconspir- 
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ator exception, the statements were not hearsay and thus it 
was not necessary for the statements to fall within a hearsay 
exception. 


3. Appeal and Error— preservation of issues—failure to raise 
constitutional issue at trial 


Although defendant contends the trial court committed plain 
error in a first-degree murder and discharging a firearm into 
occupied property case by allowing the State to present evidence 
that defendant, upon being informed of his constitutional rights 
under Miranda, chose not to make a statement and requested 
an attorney, this assignment of error is dismissed because 
defendant waived this issue by failing to raise his constitutional 
concerns at trial. 


4. Homicide— first-degree murder-—short-form indictment— 
failure to allege aggravating circumstances 


The trial court did not err in a first-degree murder and dis- 
charging a firearm into occupied property case by entering 
judgment even though the State failed to allege in the short- 
form indictment the aggravating circumstances supporting the 
death penalty. 


5. Sentencing— aggravating circumstances—felony involv- 
ing use or threat of violence to person—right to rebut 
evidence 


The trial court erred during the sentencing phase of a 
first-degree murder and discharging a firearm into occupied 
property case by limiting defendant’s right to cross-examine 
the witness whose testimony supported submission of the 
N.C.G.S. § 15A-2000(e)(8) aggravating circumstance that defend- 
ant had been previously convicted of a felony involving the use or 
threat of violence to the person, and defendant is entitled to a 
new capital sentencing proceeding, because the error violated 
defendant’s right to rebut evidence the State submitted. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge Thomas D. 
Haigwood on 1 February 2000 in Superior Court, Hertford County, 
upon a jury verdict finding defendant guilty of first-degree murder. 
On 22 November 2000, the Supreme Court allowed defendant’s 
motion to bypass the Court of Appeals as to his appeal of an addi- 
tional judgment. On 30 August 2002, upon motion by defendant, the 
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Supreme Court ordered the parties to submit supplemental briefs 
addressing the issues set out in Ring v. Arizona, 536 U.S. 584, 153 
L. Ed. 2d 556 (2002). Heard in the Supreme Court 10 September 
2002. 


Roy Cooper, Attorney General, by Robert C. Montgomery, 
Assistant Attorney General, for the State. 


Ann B. Petersen for defendant-appellant. 


LAKE, Chief Justice. 


Defendant was indicted on 12 January 1998 for one count of first- 
degree murder and one count of discharging a firearm into occupied 
property. The cases came on for trial at the 3 January 2000 session of 
Superior Court, Hertford County. 


On 20 January 2000, the jury returned verdicts of guilty on both 
counts and, following a capital sentencing proceeding, recommended 
a sentence of death on the conviction for first-degree murder. 
Defendant was sentenced to death and further received a sentence of 
thirty-four to fifty months’ imprisonment on the conviction for dis- 
charging a firearm into occupied property. 


The State’s evidence at trial tended to show the following: 
Around 9:00 a.m. on the morning of 29 November 1997, defendant 
called his former girlfriend, Stephanie Lassiter, and informed her that 
he planned to come to her home in Ahoskie, North Carolina. 
Defendant was angry because Steve Hannah, the victim, was staying 
at Lassiter’s home. Defendant told Lassiter to “get that nigger out of 
[your] house.” Lassiter told defendant to leave her alone and hung up 
the phone. Shortly thereafter, defendant called Lassiter a second time 
and informed her again that he was coming to her home. 


Less than thirty minutes after defendant’s second call to Lassiter, 
defendant arrived at her home. Defendant banged on the door, yelled 
obscenities at her and demanded that she open the door. When 
Lassiter opened the door, defendant and his brother, Carl Valentine, 
barged into the home. Defendant went straight to the bedroom where 
Hannah was located. After knocking the bedroom door open, defend- 
ant went to the kitchen, where he pulled a steak knife out of the 
kitchen sink. Hannah then went to his car, got a gun and pointed it at 
defendant. At this point, defendant decided to leave Lassiter’s home, 
but before doing so, he threatened the victim by saying, “You pulled 
a gun on me, I'll be back.” 
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After Hannah left Lassiter’s home, he told his friend Emmanuel 
Parker about the altercation with defendant. Parker informed the vic- 
tim that he knew defendant and assured Hannah that he would try to 
help resolve the situation. Parker suggested that Hannah hide out at 
a friend’s house until the situation with defendant was resolved. 


After talking with Hannah, Parker spoke with both defendant 
and defendant’s brother, Carl. Defendant was adamant that the 
argument with the victim was not over. During their conversation, 
Parker noticed that defendant had a baseball bat and a gun in the 
car with him. 


Shortly after the incident at Lassiter’s home, defendant and Carl 
returned to Lassiter’s apartment complex. With a baseball bat in his 
hand, defendant stood in the parking lot yelling, “Tell the nigger I 
came back.” 


Around 11:00 a.m. on November 29, two hours after the incident 
between defendant and the victim, defendant and his brother saw the 
victim in his car at the home of Wardell and Ryoko Moody. Defendant 
jumped out of his car, ran towards the victim and shot into the vic- 
tim’s car six times. Four of the six shots hit the victim: two in the 
right leg, one in the left leg, and one in the chest. The chest wound 
was fatal. 


[1] In his first assignment of error, defendant contends the trial court 
erred by allowing the victim’s hearsay statements into evidence. 
Emmanuel Parker and Wardell Moody testified regarding statements 
made by the victim to each of them. The trial court conducted several 
voir dire proceedings to determine the admissibility of these state- 
ments and concluded that the statements were admissible under 
Rules 803(8), 803(24) and 804(b)(5) of the North Carolina Rules 
of Evidence. 


Defendant first argues that the victim’s statements were not 
properly admissible under 803(3) because the victim’s statements 
did not contain any evidence of his then-existing emotions or state 
of mind. 


As a general rule, hearsay evidence is not admissible, State v. 
Rivera, 350 N.C. 285, 288, 514 S.E.2d 720, 722 (1999); however, Rule 
803(3) of the North Carolina Rules of Evidence allows for the admis- 
sion of what is otherwise hearsay testimony when it tends to show 
the declarant’s then-existing state of mind, N.C.G.S. § 8C-1, Rule 
803(3) (2001). 
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This issue was also addressed in State v. Gary, 348 N.C. 510, 501 
S.E.2d 57 (1998), where the defendant argued that the trial court 
erred in allowing into evidence the hearsay testimony of the victim’s 
mother regarding threats made by the defendant to the victim. The 
victim’s mother testified, “[The victim] said, ‘[The defendant] told me 
he’d kill me if I left him.’ ” Jd. at 519, 501 S.E.2d at 64. The defendant 
argued that the testimony of the victim’s mother was not properly 
admissible to establish the victim’s fearful state of mind. Id. at 
518, 501 S.E.2d at 63. This Court concluded that the victim’s factual 
statements fell within the purview of Rule 803(3) because the facts 
served “to demonstrate the basis for [the victim’s] fear.” Jd. at 522, 
501 S.E.2d at 65. 


Mere recitations of fact, totally devoid of emotion, are inadmis- 
sible under Rule 803(3). State v. Hardy, 339 N.C. 207, 229, 451 S.E.2d 
600, 612 (1994). In Hardy, the trial court admitted excerpts from the 
victim’s diary as hearsay statements under Rule 8038(3). 339 N.C. at 
227, 451 S.E.2d at 611. This Court concluded that the diary entries 
were inadmissible because they were “merely a recitation of facts 
which describe various events.” /d. at 228, 451 S.E.2d at 612. When 
referring specifically to one of the diary entries, this Court noted 
that the entry expressed no emotion and seemed to have been writ- 
ten in a calm and detached manner. As a result, this Court concluded 
that the diary entry did not establish the victim’s state of mind. Jd. at 
229-30, 451 $.E.2d at 613. 


In the first set of hearsay statements in the instant case, 
Emmanuel Parker testified that the victim appeared “upset about 
something” and that the victim inquired as to whether Parker knew 
any “O’Neal Valentino or Valentine.” The victim also told Parker 
about the confrontation which took place earlier that morning at 
Lassiter’s home. The victim told Parker how defendant had pulled a 
knife on him and why the victim felt he had to get his gun so that he 
“could keep them off him” and so that he could “get out.” 


In the second set of hearsay statements, Wardell Moody testified 
that the victim asked him if he knew anyone by the name of 
“Valentino or Valentine.” The victim told Moody that “[the victim] 
was at this girl’s house and that two brothers came in on them. 
One of them had a knife and [the victim] pulled his gun on them 
and he backed them off.” Moody also testified that the victim 
acted “concerned.” 
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Unlike Hardy, the statements in the case sub judice were made 
orally by the victim to two witnesses rather than being merely 
recorded on paper in a calm, detached manner. The factual circum- 
stances in the statements made to both Parker and Moody explained 
the victim’s “upset” and “concern[ed]” state of mind. Because the 
statements made by the victim to both Parker and Moody related 
directly to the victim’s fear of defendant, the statements were admis- 
sible to establish the victim’s then-existing state of mind. 


Defendant further contends that the hearsay statements admitted 
through the testimony of Parker and Moody were factually inconsist- 
ent with Lassiter’s testimony and that the State chose to admit the 
victim’s hearsay statements because they provided a more preferen- 
tial presentation of the facts than that provided by Lassiter’s testi- 
mony. Specifically, defendant asserts that Lassiter’s version of the 
events revealed that the victim did not get his gun from the car in 
order to get away from defendant and that defendant never threat- 
ened the victim with a knife and never made any statement to the vic- 
tim until after the victim threatened defendant with a gun. 


The victim’s statements to Parker and Moody establish that the 
victim interpreted defendant’s actions as “pull[ing] a knife out on 
him” and that the victim felt he needed to get his gun in an effort to 
“back[] them off.” The victim’s account of the events is important 
because it establishes the basis for the victim’s “fear” or “concern”: 
his belief that defendant’s actions were so life-threatening that he 
needed to retrieve the gun to protect himself from defendant and 
defendant’s brother. 


Other than admission under Rule 808(8), the trial court’s alterna- 
tive bases for admission of the victim’s hearsay statements to Parker 
and Moody were the “residual exceptions,” Rules 803(24) and 
804(b)(5). Defendant asserts that these bases for admission were also 
error because the trial court did not make or include findings of fact 
or conclusions of law in the record. 


Once a trial court establishes that a declarant is unavailable pur- 
suant to Rule 804(a) of the North Carolina Rules of Evidence, there is 
a six-part inquiry to determine the admissibility of the hearsay evi- 
dence proffered under Rule 804(b)(5). State v. Fowler, 353 N.C. 599, 
608-09, 548 S.E.2d 684, 696 (2001), cert. denied, 535 U.S. 939, 152 
L. Ed. 2d 230 (2002); State v. Triplett, 316 N.C. 1, 8-9, 340 S.E.2d 736, 
741 (1986). Rule 803(24) of the North Carolina Rules of Evidence is 
essentially identical to Rule 804(b)(5), but it does not require that the 
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declarant be unavailable. Triplett, 316 N.C. at 7, 340 S.E.2d at 740. 
Under either of the two residual exceptions to the hearsay rule, the 
trial court must determine the following: (1) whether proper notice 
has been given, (2) whether the hearsay is not specifically covered 
elsewhere, (3) whether the statement is trustworthy, (4) whether the 
statement is material, (5) whether the statement is more probative on 
the issue than any other evidence which the proponent can procure 
through reasonable efforts, and (6) whether the interests of justice 
will be best served by admission. State v. Smith, 315 N.C. 76, 91-98, 
337 S.E.2d 833, 844-48 (1985); accord N.C.G.S. § 8C-1, Rule 804(b)(5) 
(2001); see also Triplett, 316 N.C. at 8-10, 340 S.E.2d at 740-41. 


Defendant argues that the third step of the analysis—determining 
the equivalent circumstantial guarantees of trustworthiness of the 
hearsay statements—-was not established. When determining the 
trustworthiness, the following considerations are at issue: (1) 
whether the declarant had personal knowledge of the underlying 
events, (2) whether the declarant is motivated to speak the truth or 
otherwise, (3) whether the declarant has ever recanted the statement, 
and (4) whether the declarant is available at trial for meaningful 
cross-examination. State v. King, 353 N.C. 457, 479, 546 S.E.2d 575, 
592 (2001), cert. denied, 534 U.S. 1147, 151 L. Ed. 2d 1002 (2002); 
State v. Tyler, 346 N.C. 187, 195, 485 S.E.2d 599, 6038, cert. denied, 522 
U.S. 1001, 189 L. Ed. 2d 411 (1997); State v. Nichols, 321 N.C. 616, 624, 
365 S.E.2d 561, 566 (1988). 


The trial court is required to make findings of fact and conclu- 
sions of law when determining the trustworthiness of a hearsay state- 
ment. State v. Swindler, 339 N.C. 469, 474, 450 S.E.2d 907, 910-11 
(1994); State v. Deanes, 323 N.C. 508, 515, 374 S.E.2d 249, 255 (1988), 
cert. denied, 490 U.S. 1101, 104 L. Ed. 2d 1009 (1989). The State con- 
cedes that the trial court “erroneously failed to make the required 
findings of fact and conclusions of law.” Because the trial court failed 
to determine whether the victim’s statements to Parker and Moody 
contained “equivalent circumstantial guarantees of trustworthiness” 
necessary for admission under the exceptions to the hearsay rule, we 
will review the record and make our own determination. 


This Court has previously addressed cases where the trial court 
failed to make the findings necessary to establish the trustworthiness 
of a hearsay statement. In State v. Daughtry, 340 N.C. 488, 459 S.E.2d 
747 (1995), cert. denied, 516 U.S. 1079, 133 L. Ed. 2d 739 (1996), the 
trial court concluded that the hearsay statement at issue possessed 
the requisite trustworthiness but failed to make findings of fact in 


IN THE SUPREME COURT 519 


STATE v. VALENTINE 
[357 N.C. 512 (2003)] 


support of its conclusion of law. Id. at 514, 459 S.E.2d at 760. 
Although the trial court’s failure to make findings of fact was erro- 
neous, this Court reviewed the record and concluded that the record 
supported the trial court’s conclusion. Jd. In addition, this Court 
noted the overwhelming evidence in support of the defendant’s guilt 
and concluded that any error in the admission of the hearsay state- 
ment was harmless beyond a reasonable doubt. Id. 


In Swindler, the trial court also failed to make any particularized 
findings of fact or conclusions of law regarding whether the hearsay 
statement at issue possessed “equivalent circumstantial guarantees 
of trustworthiness.” 339 N.C. at 474, 450 S.E.2d at 911. The trial court 
summarily concluded, “I think that there are some indications that 
this is a truthful statement.” Jd. This bare assertion was inadequate to 
establish the trustworthiness of the hearsay statement; however, this 
Court performed its own analysis on the trustworthiness of the state- 
ment using the four considerations addressed in King. Id. at 474-75, 
450 S.E.2d at 911. 


In applying the King considerations to establish the trustworth- 
iness in the case sub judice, we note that the hearsay statements at 
issue were made by the victim to Parker and Moody on 29 November 
1997. First, the victim had personal knowledge of the events 
described in the statements, and the statements were made within 
two hours after the initial altercation between defendant and the 
victim. Second, the victim had no reason to lie to Parker and 
Moody, and there is no indication he would have benefitted from 
altering the story. Third, the victim never recanted the statements 
he made to Parker and Moody, and the victim died shortly after the 
statements were made. Fourth and finally, the victim was unavailable 
to testify, having died from gunshot wounds shortly after the state- 
ments were made. In sum, the evidence in the record establishes 
that the statements possessed “equivalent circumstantial guarantees 
of trustworthiness.” 


Having established the “trustworthiness” prong under Rule 
804(b)(5), we turn now to the rest of the test. The State provided 
defendant with timely notice of its intent to introduce the victim’s 
hearsay statements, and defendant did not allege that he failed to 
receive notice of the State’s intent to use the hearsay statements. 
Without the victim’s statements, the jurors would not have learned 
how the victim felt about the altercation that occurred at Lassiter’s 
home or hear the victim’s interpretation of the facts which supported 
his then-existing state of mind. This information was “material” to the 
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case in that the circumstances of the relationship between defendant 
and the victim are relevant to establish defendant’s motive for killing 
the victim. 


The testimonies of Parker and Moody provided insight into 
how the victim felt following the altercation with defendant. Further, 
the victim’s rendition of the altercation provided jurors with an 
understanding of how the victim perceived the events that had 
occurred at Lassiter’s home shortly before the murder. The victim’s 
statements to Parker and Moody were more probative in establish- 
ing the victim’s state of mind shortly after the altercation with 
defendant than any other evidence the State could have procured 
by reasonable means. 


The North Carolina Rules of Evidence provide that the rules 
“shall be construed to secure fairness in administration, elimination 
of unjustifiable expense and delay, and promotion of growth and 
development of the law of evidence to the end that the truth may be 
ascertained and proceedings justly determined.” N.C.G.S. § 8C-1, Rule 
102(a) (2001). By permitting the victim’s statements to be admitted 
into evidence, the trial court served the “interests of justice” by pro- 
viding jurors with the necessary tools to ascertain the truth. 


Defendant further alleges that the admission of the hearsay state- 
ments violated his constitutional right to confrontation. Specifically, 
he asserts that because the hearsay statements were not admissible 
under a “firmly rooted” exception, the statements were not suffi- 
ciently reliable to satisfy the Sixth Amendment’s Confrontation 
Clause requirements for admissibility. Evidence which falls within a 
“firmly rooted” hearsay exception is sufficiently reliable to prevent 
violation of a defendant’s right to confrontation. State v. Jackson, 348 
N.C. 644, 651, 503 S.E.2d 101, 106 (1998); accord State v. Gainey, 348 
N.C. 79, 86, 468 S.E.2d 227, 231-32 (1996). As noted above, the state- 
ments at issue fall within a firmly rooted hearsay exception; there- 
fore, this contention is without merit. 


Based on the foregoing, we conclude that the victim’s statements 
were admissible under Rule 803(3) and under the exceptions to the 
hearsay rule, Rule 803(24) and Rule 804(b)(5). 


[2] In his next assignment of error, defendant asserts that the trial 
court erred by admitting into evidence statements made by defend- 
ant’s brother, Carl. Following a voir dire, the trial court concluded 
that the statements were admissible pursuant to the co-conspirator 
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exception. N.C.G.S. § 8C-1, Rule 801(d)(E) (2001). Defendant con- 
tends the State did not establish the existence of a conspiracy 
between defendant and Car]. Assuming first, arguendo, that the state- 
ments were hearsay, we consider whether these statements fall 
within the co-conspirator exception. 


“A statement by one conspirator made during the course and in 
furtherance of the conspiracy is admissible against his co-conspira- 
tors.” State v. Mahaley, 332 N.C. 5838, 593, 423 S.E.2d 58, 64 (1992), 
cert. denied, 513 U.S. 1089, 130 L. Ed. 2d 649 (1995). Admission of a 
conspirator’s statement into evidence against a co-conspirator 
requires the State to establish that: “(1) a conspiracy existed; (2) the 
acts or declarations were made by a party to it and in pursuance of 
its objectives; and (3) while it was active, that is, after it was formed 
and before it ended.” State v. Lee, 277 N.C. 205, 213, 176 S.E.2d 765, 
769-70 (1970), quoted in Mahaley, 332 N.C. at 593-94, 423 S.E.2d at 64. 
Proponents of a hearsay statement under the co-conspirator excep- 
tion must establish a prima facie case of conspiracy, without 
reliance on the statement at issue. State v. Williams, 345 N.C. 187, 
141, 478 S.E.2d 782, 784 (1996); State v. Tilley, 292 N.C. 132, 138, 232 
S.E.2d 438, 438 (1977). In establishing the prima facie case, the State 
is granted wide latitude, and the evidence is viewed in a light most 
favorable to the State. State v. Bonnett, 348 N.C. 417, 488, 502 S.E.2d 
563, 577 (1998), cert. denied, 525 U.S. 1124, 142 L. Ed. 2d 907 (1999); 
see also Williams, 345 N.C. at 143, 478 S.E.2d at 785. 


In the present case, Emmanuel Parker testified about statements 
made to him by Carl, defendant’s brother, at two different times on 
the day of 29 November 1997. The first statements were made to 
Parker shortly after Parker spoke with the victim about the events 
which had transpired at Lassiter’s home. According to Parker, Carl 
told him, “[Y]ou know where we are from and if somebody pulls a 
knife or a gun out [on] you, you are supposed to get smoked.” Parker 
also testified that when he tried to reason with Carl by telling him 
that the situation was not worth killing anybody over, Carl agreed 
with Parker and told him, “I’m through,” and “it’s over with,” but “you 
need to talk to [defendant].” 


As to the second series of statements made by Carl later that 
morning, Parker testified that he again tried to persuade Car] that the 
altercation with the victim did not justify a murder. Carl again agreed 
with Parker and said, “I should just take the baseball bat and f--- [the 
victim] up.” 
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Defendant argues that the evidence was insufficient to establish 
a prima facie case of conspiracy and that even if the State had 
proven the existence of a conspiracy, the statements attributed to 
Carl were not made in the furtherance of the conspiracy. Specifically, 
defendant contends that Carl’s statements were merely “narratives of 
things to be done” and were therefore inadmissible as statements in 
furtherance of the conspiracy. 


“A criminal conspiracy is an agreement between two or more per- 
sons to do an unlawful act or to do a lawful act by unlawful means.” 
State v. Lamb, 342 N.C. 151, 155, 463 S.E.2d 189, 191 (1995); see also 
State v. Barnes, 345 N.C. 184, 216, 481 S.E.2d 44, 61, cert. denied, 522 
U.S. 876, 1389 L. Ed. 2d 134 (1997), and cert. denied, 523 U.S. 1024, 140 
L. Ed. 2d 473 (1998). This Court has recognized the “inherent diffi- 
culty” in establishing a criminal conspiracy. Mahaley, 332 N.C. at 594, 
423 S.E.2d at 65; accord Tilley, 292 N.C. at 189, 232 S.E.2d at 4388. 
However, in establishing a criminal conspiracy, direct proof is not 
required. State v. Gibbs, 335 N.C. 1, 48, 486 S.E.2d 321, 348 (1993), 
cert. denied, 512 U.S. 1246, 129 L. Ed. 2d 881 (1994). “It may be, and 
generally is, established by a number of indefinite acts, each of 
which, standing alone, might have little weight, but, taken collec- 
tively, they point unerringly to the existence of a conspiracy.” State v. 
Whiteside, 204 N.C. 710, 712, 169 S.E. 711, 712 (1938), quoted in 
Gibbs, 335 N.C. at 48, 436 S.E.2d at 348. In finding the existence of a 
criminal conspiracy, jurors are allowed to make the logical inference 
that “one who conspires to bring about a result intends the accom- 
plishment of that result, or of anything which naturally flows from 
its attempted accomplishment.” State v. Small, 301 N.C. 407, 419, 272 
S.E.2d 128, 1386 (1980) (emphasis added). 


As a general rule, the acts and declarations of a conspirator are 
not admissible when they come in the form of narratives or descrip- 
tions. State v. Wells, 219 N.C. 354, 356, 13 S.E.2d 613, 614 (1941); see 
also State v. Potter, 252 N.C. 312, 314, 113 S.E.2d 578, 575 (1960) 
(holding that testimony was erroneously admitted against the defend- 
ant because it was merely a narrative regarding what the defendant 
had previously said and done). Narrative declarations are admissible 
only when admitted against the defendant who made them or in 
whose presence the statements were made. Wells, 219 N.C. at 356, 13 
S.E.2d at 614. 


The following evidence was presented at trial and tended to 
establish a conspiracy: Carl accompanied defendant to Lassiter’s 
home after Lassiter told defendant she did not want defendant to 
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come to her home and after defendant had made threats regarding 
the victim. After defendant barged into Lassiter’s home, Carl also 
entered the home. Further, Carl was present when defendant made 
his way to Lassiter’s bedroom, knocked open the bedroom door, saw 
the victim and went to the kitchen where defendant retrieved a steak 
knife. Carl drove the car as he and defendant left Lassiter’s home fol- 
lowing defendant’s threat to the victim, “T’ll be back.” 


Carl drove defendant back to Lassiter’s home shortly after the 
altercation. During this second visit, defendant displayed a baseball 
bat and made threatening statements about the victim. When defend- 
ant left Lassiter’s home the second time, Carl continued to drive, with 
defendant riding as a passenger. When defendant and Carl talked with 
Parker, defendant expressed his plans to get even with the victim and 
showed Parker the gun he was carrying. 


Just prior to the murder, defendant was seen exiting the passen- 
ger side of a black car. The same black car was seen leaving the site 
of the shooting which resulted in the victim’s death. This evidence, 
when viewed in a light most favorable to the State, is sufficient to 
meet the State’s burden of establishing that a conspiracy between 
defendant and Carl existed. 


The actions of both Carl and defendant clearly establish that they 
both intended to harm the victim and that they were acting in unison. 
Carl was aware that defendant intended to kill the victim, as defend- 
ant stated many times in Carl’s presence that he planned to kill the 
victim. Also, defendant was armed with a gun and a baseball bat as he 
rode around town with Carl. The evidence further shows that Carl 
intended to harm the victim, as Carl accompanied defendant to 
Lassiter’s home after defendant had made threats towards the vic- 
tim on the telephone. Carl is responsible for driving himself and 
defendant to and from the scene where the victim was killed. In 
sum, the evidence shows that both Carl and defendant intended and 
collaborated to harm the victim in a way likely to lead to the death of 
the victim. 


We further conclude that the staternents at issue were made in 
furtherance of the conspiracy and were not merely narratives. The 
State submitted substantial evidence that Carl and defendant had 
entered into an agreement and a collaborative effort to harm the vic- 
tim. Carl’s statements to Parker that he should just “f--- [the victim] 
up” and Carl’s statement that the victim’s actions resulted in the need, 
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according to custom, to “smoke” him were statements made in fur- 
therance of the objective to harm the victim. We conclude that this 
evidence tended to show an implicit agreement and collaborative 
effort between Carl and defendant to commit the murder. 


Accordingly, we conclude that Carl’s statements were properly 
admissible under Rule 801(d)(E) as statements of a co-conspirator. 
Even if the statements were not properly admissible under the co- 
conspirator exception, we conclude that the statements were not 
hearsay; therefore, it was not necessary for the statements to fall 
within a hearsay exception. 


The probative value of a nonhearsay statement “does not depend, 
in whole or in part, upon the competency and credibility of any 
person other than the witness.” State v. Dilliard, 223 N.C. 446, 
447, 27 S.E.2d 85, 86 (1943); see also State v. Holder, 331 N.C. 462, 
484, 418 S.E.2d 197, 209 (1992) (witness’ statements about the de- 
fendant’s conduct were not hearsay, as they were not probative of 
the truth and were admitted to establish that the victim made the 
statements). Further, a nonhearsay statement does not put the truth 
or falsity of the statement at issue. Dilliard, 223 N.C. at 447, 27 S.E.2d 
at 86-87. 


Specifically, Carl’s initial statement that “where we are from” 
pulling a knife or gun on someone results in getting “smoked” was not 
offered to establish the truth of this statement: that this was in fact 
the custom in the area where defendant and Carl were raised. Rather, 
the statement was offered to show that defendant intended to shoot 
the victim. Likewise, Carl’s statement made during the same conver- 
sation to Parker that “I’m through,” but “you need to talk to [defend- 
ant]” was offered to establish that at that time defendant had a plan 
to kill the victim. Offered in connection with one another, the state- 
ments serve to demonstrate that the brothers had a common plan to 
harm the victim. 


Similarly, Carl’s second statement that defendant and Carl should 
just assault the victim with a baseball bat instead of kill the victim 
was not admitted to establish the truth of this statement: that in fact 
Carl thought a better alternative was to assault the victim with a base- 
ball bat. Rather, the statement was admitted to further demonstrate a 
common plan between defendant and Carl. With both sets of Carl’s 
statements, the truth or falsity thereof was not at issue. The weight 
that jurors chose to give these statements in deciding the issue of 
defendant's guilt or innocence depended upon the credibility of wit- 
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ness Parker in relating the statements. The statements at issue were 
nonhearsay. The trial court did not err in allowing the admission of 
these statements. 


[3] In his final guilt-innocence phase issue, defendant argues that the 
trial court committed plain error by allowing the State to present evi- 
dence that defendant, upon being informed of his constitutional 
rights under Miranda, chose not to make a statement and requested 
an attorney. At two points during the trial, the chief investigating offi- 
cer, Detective Scott Outlaw, was asked whether defendant made any 
response after being advised of his Miranda rights. When Detective 
Outlaw was questioned the first time, defendant objected, and the 
trial court sustained the objection. The second time Detective Outlaw 
was asked about defendant’s failure to make any statement, defend- 
ant made no objection. Detective Outlaw testified that after he read 
defendant his Miranda rights, he asked if defendant wanted to 
“obtain the services of an attorney.” Defendant, according to 
Detective Outlaw, replied that he wanted to speak to an attorney. 
Detective Outlaw then testified that defendant did not make any 
other statements. 


“[A]dmission of evidence without objection waives prior or sub- 
sequent objection to the admission of evidence of a similar charac- 
ter.” State v. Campbell, 296 N.C. 394, 399, 250 S.E.2d 228, 231 (1979) 
(emphasis added); see also State v. Alford, 339 N.C. 562, 569-70, 453 
S.E.2d 512, 516 (1995) (holding that the defendant waived his objec- 
tion by failing to object to the admission of the same evidence at 
other points in the trial); State v. Maccia, 311 N.C. 222, 229, 316 
S.E.2d 241, 245 (1984) (holding that the defendant waived his original 
objection by failing to object when the prosecution later returned to 
the same subject material). 


Defendant’s argument is based upon his Fifth Amendment right 
to silence and his Sixth Amendment right to counsel. However, 
defendant did not raise these constitutional concerns before reaching 
this Court. The failure to raise a constitutional issue before the trial 
court bars appellate review. N.C. R. App. P. 10(b)(1); State v. Wiley, 
355 N.C. 592, 624, 565 S.E.2d 22, 44-45 (2002), cert. denied, 537 USS. 
1117, 154 L. Ed. 2d 795 (2003); State v. Golphin, 352 N.C. 364, 411, 533 
S.E.2d 168, 202 (2000), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 305 
(2001). Based upon our long-established law, defendant has waived 
this issue, and he is barred from raising it on appellate review before 
this Court. This assignment of error is dismissed. 
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[4] In a further issue arising subsequent to defendant’s trial, as a 
result of the United States Supreme Court’s recent ruling in Ring v. 
Arizona, 5386 U.S. 584, 153 L. Ed. 2d 556, defendant asserts that the 
State’s failure to allege in the indictment the aggravating circum- 
stances supporting the death penalty left the trial court without juris- 
diction to enter judgment on the capital crime. Specifically, he argues 
that Ring held that aggravating circumstances are “elements” of the 
crime of capital murder and must be alleged in the indictment 
because aggravating circumstances can increase the maximum 
penalty. Defendant further argues that the failure of the short- 
form murder indictment to allege any aggravating circumstance 
was a jurisdictional defect requiring that his death sentence be 
vacated and a sentence of life imprisonment without parole be 
imposed. We considered and rejected this argument recently in 
State v. Hunt, 357 N.C. 257, 582 S.E.2d 593, cert. denied, ——- U.S. —, 
— L. Ed. 2d —-, 72 U.S.L.W. 3234 (2003). Accordingly, this assign- 
ment of error is overruled. 


For the foregoing reasons, upon our full consideration of the 
record on appeal and arguments of counsel on all issues appropri- 
ately presented, we conclude that defendant received a fair trial, free 
from prejudicial error. We therefore uphold the guilty verdicts. 


[5] As to the assignment of error arising from the sentencing phase, 
defendant argues that the trial court erred by limiting his right to 
cross-examine the witness whose testimony supported submission of 
the (e)(3) aggravating circumstance. Defendant asserts that this error 
entitles him to a new trial. 


The sole aggravator submitted to the jury was the (e)(3) aggra- 
vating circumstance, that “defendant had been previously convicted 
of a felony involving the use or threat of violence to the person.” 
N.C.G.S. § 15A4-2000(e)(3). To prove the existence of the (e)(3) aggra- 
vator, three distinct prongs must be established: (1) the defendant 
has been convicted of a felony, (2) the felony for which he was con- 
victed involved the “use or threat of violence to the person,” and (3) 
the conduct supporting the conviction occurred prior to the events 
giving rise to the capital felony charge. State v. Goodman, 298 N.C. 1, 
22, 257 S.E.2d 569, 583 (1979); see also State v. Hamlette, 302 N.C. 
490, 503-04, 276 S.E.2d 338, 347 (1981). 


Although a certified judgment is sufficient to establish the 
existence of all three prongs of the test, the State is “entitled to 
present witnesses in the penalty phase of the trial to prove the cir- 
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cumstances of prior convictions and is not limited to the introduction 
of evidence of the record of conviction.” State v. Roper, 328 N.C. 337, 
365, 402 S.E.2d 600, 616, cert. denied, 502 U.S. 902, 116 L. Ed. 2d 232 
(1991); see also State v. Blakeney, 352 N.C. 287, 316, 531 S.E.2d 799, 
819 (2000), cert. denied, 531 U.S. 1117, 148 L. Ed. 2d 780 (2001). 
Conversely, a defendant may present evidence which mitigates his 
involvement in the previous felony supporting the (e)(3) aggravating 
circumstance. Hamlette, 302 N.C. at 504, 276 S.E.2d at 347; see also 
State v. Taylor, 304 N.C. 249, 279, 283 S.E.2d 761, 780 (1981) (holding 
that the “better rule here is to allow both sides to introduce evidence 
in support of aggravating and mitigating circumstances which have 
been admitted into evidence by stipulation”), cert. denied, 463 U.S. 
1213, 77 L. Ed. 2d 1398 (1983). 


The State presented evidence that on 11 March 1998, defendant 
was convicted of assault with a deadly weapon inflicting serious 
injury. The victim, Thomas Futrell, testified about the assault. 
During cross-examination of Futrell, defendant tried to question him 
regarding defendant’s Exhibit Number 32. Exhibit Number 32 was a 
hand-printed statement, titled “Affidavit,” which contained Futrell’s 
signature on the initial line of written material. At the bottom of the 
document was what appeared to be a notary’s seal with the signature, 
“Patrina Brown.” The substance of Exhibit Number 32 stated that 
defendant was not involved in the beating of Futrell. When ques- 
tioned by defendant, Futrell repeatedly contended that he signed only 
a piece of blank paper when defendant pointed out that Exhibit 
Number 32 was a signed statement that defendant did not assault 
Futrell. The State objected to this line of questioning, and the trial 
court conducted voir dire to determine whether defendant’s ques- 
tioning of Futrell was proper. 


During voir dire, defendant argued that the State was allowed to 
bolster the evidence regarding the assault conviction with the testi- 
mony of the alleged victim and that he should have the same right 
to present evidence which would contradict or mitigate the State’s 
evidence. Futrell testified during voir dire that his signature on 
Exhibit Number 32 was his “drunken” signature, that the document 
was signed when it was only a blank sheet of paper, and that the 
paper was not signed in the presence of the notary. The trial court 
ruled that defendant would be allowed to ask Futrell only to identify 
Exhibit Number 32 and generally to ask Futrell whether he had ever 
stated that defendant did not take part in assaulting him. The trial 
court further ruled that defendant would not be allowed to refer to 
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the content of Exhibit Number 32 if Futrell denied having made 
a statement that defendant was not involved in his assault. De- 
fendant contends that these limitations on his right to cross- 
examine Futrell were error. 


We agree and conclude that this error violated defendant's right 
to rebut the evidence the State submitted in support of the (e)(38) 
aggravating circumstance. However, we disagree with defendant’s 
contention that he is entitled to a new trial. The error occurred dur- 
ing the sentencing phase, and any impact from this error is limited to 
the sentencing proceeding. Accordingly, we hold that defendant is 
entitled to a new capital sentencing proceeding. 


PRESERVATION ISSUES 


Defendant raises four additional issues which he concedes have 
been previously decided contrary to his position by this Court: (1) the 
trial court erred in allowing the State to try defendant for first-degree 
murder when the short-form indictment failed to provide him with 
notice of the charge of first-degree, capital murder; (2) the trial court 
erred in instructing the jury on Issue Four that it must “unanimously” 
find that the aggravating circumstance was sufficiently substantial 
for imposition of the death penalty when compared with the mitigat- 
ing circumstances; (3) the trial court erred in instructing the jury that 
it had a “duty” to recommend a sentence of death if it found that the 
mitigating circumstances were insufficient to outweigh the aggravat- 
ing circumstance; and (4) the jury instructions defining mitigating cir- 
cumstances unconstitutionally limited the jury’s consideration. 


Defendant raises these issues for the purpose of permitting this 
Court to reexamine its prior holdings and also for the purpose of pre- 
serving them for possible further judicial review of this case. We have 
considered defendant’s arguments on these issues and find no com- 
pelling reason to depart from our prior holdings. These assignments 
of error are overruled. 


For the reasoning set forth above regarding the (e)(3) aggravat- 
ing circumstance, we must vacate defendant’s sentence of death and 
remand to the Superior Court, Hertford County, for a new capital sen- 
tencing proceeding pursuant to N.C.G.S. § 15A-2000. 


NO. 97CRS4688, FIRST-DEGREE MURDER: GUILT-INNOCENCE 
PHASE—NO ERROR; SENTENCING PHASE—-REMANDED FOR 
NEW CAPITAL SENTENCING PROCEEDING. 
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NO. 98CRS208, DISCHARGING FIREARM INTO OCCUPIED 
PROPERTY: NO ERROR. 


STATE OF NORTH CAROLINA v. MARK LORENZO SQUIRES 


No. 428A00 
(Filed 7 November 2003) 


1. Homicide— felony murder—sale of cocaine—motion to dis- 
miss—sufficiency of evidence 


The trial court did not err in a double first-degree murder 
case by denying defendant’s motions to dismiss related to the 
sale of cocaine as an underlying felony to support the felony mur- 
der of one of the victims, because: (1) the evidence was sufficient 
for a reasonable juror to find attempted sale of cocaine which is 
a lesser-included offense of sale of cocaine; (2) actions to which 
defendant has admitted, including possession of the drugs and 
scales while attempting to effectuate the sale, are sufficient to 
establish both intent and an act in preparation of an actual trans- 
fer of cocaine; (3) defendant’s contention that the language “sale 
of cocaine” on the verdict sheet required the jury to find that a 
completed sale occurred is without merit when the trial court 
instructed the jury that either a completed sale or an attempted 
sale of cocaine sufficed to support a conviction for felony mur- 
der; and (4) although defendant contends some Jurors may have 
found a completed sale while others found an attempted sale, any 
member of the jury who found the elements constituting a sale of 
cocaine must necessarily have found the elements of attempted 
sale of cocaine. 


2. Homicide— first-degree murder—short-form indictment— 
notice 
The short-form indictment used to charge defendant with 
first-degree murder was constitutional because it gave defend- 
ant sufficient notice of the nature and cause of the charges 
against him. 


3. Homicide— first-degree murder—sufficiency of indictment 


The trial court did not err by entering judgment upon defend- 
ant’s convictions for first-degree murder based on indictments 
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purportedly alleging only second-degree murder because the 
indictments were sufficient to charge first-degree murder, the 
crime for which defendant was convicted. 


. Sentencing— aggravating circumstances—murder part of 


course of conduct 


The trial court did not err in a capital sentencing proceeding 
following defendant’s conviction of one of two first-degree mur- 
ders solely on the basis of the felony murder rule by submitting 
the N.C.G.S. § 15A-2000(e)(11) aggravating circumstance that the 
murder was part of a course of conduct including crimes of vio- 
lence against others based on defendant’s murder of a second vic- 
tim, because: (1) where the evidence supports a finding of more 
than one underlying felony, the (e)(11) aggravating circumstance 
may be submitted since only one of the underlying felonies 
merges as an element of the first-degree murder conviction; and 
(2) the murder of another victim could properly be used to sup- 
port submission of the (e)(11) circumstance for one of the vic- 
tims when the evidence supported a finding of the felony murder 
based on attempted sale of cocaine. 


. Homicide— first-degree murder—short-form indictment— 


failure to allege aggravating circumstances 


The short-form murder indictment is both statutorily and 
constitutionally sufficient without the inclusion of the N.C.G.S. 
§ 15A-2000(e) aggravating circumstances. 


. Homicide— first-degree murder—short-form indictment— 


failure to allege elements 


Although defendant contends his rights under the Eighth and 
Fourteenth Amendments were violated by the trial court’s entry 
of a death sentence under an indictment failing to allege all of 
the elements of capital murder, our Supreme Court has already 
concluded that the crime of first-degree murder and the accom- 
panying maximum penalty of death are encompassed within the 
language of the short-form murder indictment. 


. Sentencing— aggravating circumstances—felony involving 


use or threat of violence 


The trial court did not err in a double first-degree murder 
case by submitting the N.C.G.S. § 15A-2000(e)(3) aggravating cir- 
cumstance that defendant had been previously convicted of a 
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felony involving the use or threat of violence, because there is no 
requirement that the conviction for the prior felony precede the 
occurrence of the capital murder itself. 


8. Sentencing— nonstatutory mitigating circumstance— 
defendant’s prison sentence for another crime 


The trial court did not err in a double first-degree murder 
case by failing to submit the nonstatutory mitigating circum- 
stance that defendant had been sentenced to 105 years’ impris- 
onment in the state of Georgia for his convictions of crimes that 
he committed there, because defendant’s prison sentence for 
another crime is not relevant as a mitigating circumstance. 


9. Sentencing— death penalty—proportionality 

The trial court did not err in a double first-degree murder 
case by sentencing defendant to the death penalty for one of 
the murders because: (1) the jury’s finding of three distinct ag- 
gravating circumstances submitted were supported by the 
evidence, and our Supreme Court has deemed the N.C.G.S. 
§ 15A-2000(e)(3) and (e)(11) aggravating circumstances stand- 
ing alone to be sufficient to sustain a death sentence; (2) nothing 
in the record suggested that defendant’s death sentence was 
imposed under the influence of passion, prejudice, or other arbi- 
trary factor; and (3) defendant was convicted of two first-degree 
murders, one on the basis of premeditation and deliberation and 
under the felony murder rule, and the other solely under the 
felony murder rule. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge Jerry R. Tillett 
on 15 May 2000 in Superior Court, Pitt County, upon a jury verdict 
finding defendant guilty of first-degree murder. On 17 September 
2002, the Supreme Court allowed defendant’s motion to bypass the 
Court of Appeals as to his appeal of an additional judgment. Heard in 
the Supreme Court 6 May 20038. 


Roy Cooper, Attorney General, by William P. Hart, Special 
Deputy Attorney General, and Amy C. Kunstling, Assistant 
Attorney General, for the State. 


Staples Hughes, Appellate Defender, by Benjamin Dowling- 
Sendor, Assistant Appellate Defender, for defendant-appellant. 
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PARKER, Justice. 


On 27 July 1998 defendant Mark Lorenzo Squires was indicted on 
two counts of first-degree murder in connection with the deaths of 
Randy House and Erick Keech. Defendant was tried capitally and was 
found guilty on both counts of first-degree murder. For the murder of 
House, defendant’s conviction was based on premeditation and delib- 
eration and felony murder with the sale of cocaine as the underlying 
felony. For the murder of Keech, defendant’s conviction was based 
solely on felony murder with both the sale of cocaine and House’s 
murder as the underlying felonies. Following a capital sentencing 
proceeding, the jury recommended that defendant be sentenced to 
life imprisonment without parole for House’s murder and to death 
for Keech’s murder. 


The State’s evidence tended to show that on 4 July 1998, House, 
a drug dealer, was planning to make a $4,500 purchase of crack 
cocaine from defendant. The crack cocaine was being purchased 
from defendant for both House and Keech. Keech was known to drive 
a 1981 burgundy Oldsmobile. 


On 5 July 1998 police responded to a call that led to an aban- 
doned 1981 burgundy Oldsmobile on Contentnea Street in Greenville, 
North Carolina. The police found the windows of the car rolled down 
on both the front and back driver’s side. The police also found a large 
quantity of blood on the back floorboards and elsewhere in the car 
and a small bullet hole in the top of the front driver’s side door. 


On 15 July 1998 men doing yard work on Atlantic Avenue in 
Greenville found two bodies behind a shed. The decomposition of the 
bodies suggested that they had been there for some time. Police iden- 
tified the bodies as Keech and House. 


Defendant, identifying himself as William Ferrell, voluntarily 
went to the Greenville Police Department on 20 July 1998 to speak 
with the police. Defendant told the police that he had known House 
for approximately six months and had bought drugs from him in the 
past. Additionally, defendant told police that he wanted to buy “some 
smoke” from House on the night of 4 July 1998 but that House failed 
to appear for the exchange. 


On 23 July 1998 the New Bern police received a call from Ellis 
Tripp, a local resident. Tripp told police that defendant was at his 
home, that defendant was driving a tan Mazda multi-purpose van with 
bloodstains on the seats, that defendant had said the bloodstains 
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were the result of a homicide in Greenville in which defendant and 
someone else had murdered two men and disposed of the bodies, and 
that defendant was taking the van to Cape Carteret the next day to 
have the van reupholstered and wanted Tripp to follow him as a 
shield. The following day, 24 July 1998, Tripp cooperated with the 
police, who subsequently arrested defendant. 


After he was arrested, defendant again reported to police offi- 
cers that his name was “William Ferrell”; but defendant later told 
them his real name. Defendant told police that he met House and 
Keech at the Player’s Club Apartments on the night of the shootings 
to collect a $5,000 debt from a past drug transaction. Defendant said 
that he thought House and Keech were going to rob and shoot him 
and that he shot the two victims, dumped their bodies on Atlantic 
Avenue, and abandoned the car near the river. When asked if anyone 
was with him during the shooting, defendant responded that he did 
not tell on others. 


Defendant testified on his own behalf at trial. His testimony 
tended to show that he regularly sold cocaine and marijuana to 
House. Defendant did not carry a gun, but Lucius Gaston a/k/a 
Puppet, who accompanied him on drug transactions, carried a 
weapon. On 4 July 1998 House called to arrange a drug buy which 
was to take place at Players Club Apartments. Defendant and Puppet 
drove to the apartments in the Mazda van. Defendant had with him 
the drugs and digital scales to weigh the cocaine. House arrived in 
Keech’s car with Keech driving and House sitting in the passenger 
seat. Puppet got into the car behind Keech, and defendant got into the 
car behind House. Defendant asked House for the money twice. 
House “drew down” on Puppet. Puppet grabbed House’s gun, a nine- 
millimeter pistol, and then shot House with his own gun, a .38-caliber 
“police special.” Keech tried to grab Puppet, the two of them strug- 
gled, and defendant heard three shots. Defendant drove Keech’s car 
to the shed on Atlantic Avenue where he and Puppet dumped the bod- 
ies. Defendant wrapped Puppet’s .38-caliber and House’s nine-mil- 
limeter weapons in a sock and plastic bag and disposed of them 
behind a Pantry convenience store. 


Defendant later told his cellmate that he had shot the victims. 
Defendant did not mention Puppet. The police recovered the nine- 
millimeter pistol behind the Pantry, but the .38 was not found. 


The pathologist who performed the autopsy on the bodies 
of House and Keech determined that the men had probably been 
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dead for ten days when their bodies were found. The body of 
House had two gunshot wounds. One was to the left side of the 
back of his head and the other was to the left side of the back of 
his neck. Keech’s body had a gunshot wound to the right side of 
his face. The pathologist determined that the cause of death for 
both House and Keech was the fatal gunshot wounds to each of 
their heads. 


GUILT-INNOCENCE PHASE 


[1] Defendant first contends that the trial court erred by denying 
defendant's motions to dismiss related to the sale of cocaine as an 
underlying felony to support the felony murder of Keech and in 
instructing the jury to consider sale of cocaine as an underlying 
felony to support the felony murder of Keech. The basis for this con- 
tention is that the evidence was insufficient to show that defendant 
completed the sale of cocaine. We disagree. 


The jury convicted defendant of Keech’s murder solely on the the- 
ory of felony murder. The verdict sheet listed two predicate felonies 
to support a finding of felony murder: (1) “other murder” (that is, the 
murder of Randy House), and (2) “sale of cocaine.” The trial judge 
instructed the jury on sale of cocaine as follows: 


If you find from the evidence beyond a reasonable doubt that on 
or about the date that’s been alleged, the defendant... commit- 
ted or attempted to commit sale of cocaine with the use or pos- 
session of a deadly weapon, then it would be your duty to return 
a verdict of first-degree murder under the felony murder rule as 
to this alleged felony. 


(Emphasis added.) The jury found defendant had committed both 
underlying felonies submitted to support a conviction of felony mur- 
der for Keech’s death. 


Defendant argues that the State presented insufficient evidence 
to prove a completed sale of cocaine in that the State failed to prove 
that a transfer of cocaine took place on the night in question. 
Defendant further argues that the words “sale of cocaine” on the ver- 
dict sheet suggested to the jurors that they were required to find a 
completed sale rather than an attempted sale of cocaine. Thus, 
according to defendant, the verdict form improperly provided an 
opportunity for jurors to find a predicate felony that was unsup- 
ported by the evidence. 
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In determining the sufficiency of the evidence to withstand a 
motion to dismiss and to be submitted to the jury, the trial court must 
determine “whether there is substantial evidence (1) of each essen- 
tial element of the offense charged, or of a lesser offense included 
therein, and (2) of defendant’s being the perpetrator of such offense.” 
State v. Powell, 299 N.C. 95, 98, 261 S.E.2d 114, 117 (1980). 
Substantial evidence is such relevant evidence as is necessary to per- 
suade a rational juror to accept a conclusion. State v. Frogge, 351 
N.C. 576, 584, 528 S.E.2d 893, 899, cert. denied, 531 U.S. 994, 148 
L. Ed. 2d 459 (2000). The trial court must review the evidence in the 
light most favorable to the State, giving the State the benefit of every 
reasonable inference to be drawn therefrom. State v. Barnes, 334 
N.C. 67, 75, 480 S.E.2d 914, 918 (1993). 


Viewed under this standard, the evidence in this case was suffi- 
cient for a reasonable juror to find attempted sale of cocaine, a lesser- 
included offense of sale of cocaine. The elements of attempt are an 
intent to commit the substantive offense and an overt act which goes 
beyond mere preparation but falls short of the completed offense. 
State v. Robinson, 355 N.C. 320, 338, 561 $.E.2d 245, 257, cert. denied, 
537 U.S. 1006, 154 L. Ed. 2d 404 (2002). In State v. Moore, 327 N.C. 
378, 395 S.E.2d 124 (1990), this Court defined the sale of cocaine as 
the “ ‘transfer of [cocaine] for a specified price payable in money.’ ” 
Id. at 382, 395 S.E.2d at 127 (quoting State v. Creason, 313 N.C. 122, 
129, 326 S.E.2d 24, 28 (1985)). Thus, to have sale of cocaine submit- 
ted to the jury as an underlying felony, the State was required to pro- 
duce evidence that defendant intended to sell cocaine and committed 
an overt act beyond mere preparation towards the transfer of cocaine 
for a monetary price. 


As defendant concedes, the evidence, viewed in the light most 
favorable to the State, was sufficient to prove an attempted sale of 
cocaine. Defendant testified that he had a business relationship with 
House involving several drug transactions over a six-month period of 
time and that House had contacted him on 4 July 1998 to plan an 
exchange of drugs for money that night at the Player’s Club 
Apartments. Defendant and Puppet went to the prearranged meeting 
place. Defendant brought to the meeting both the cocaine and digital 
scales with which to weigh the cocaine. When House and Keech 
arrived, defendant entered Keech’s car in order to effect the sale. 
According to defendant, he asked House twice for the money, after 
which House and Keech attempted to rob defendant and Puppet; and 
both victims were then shot as an act of self-defense. The actions to 
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which defendant has admitted—possession of the drugs and scales 
while attempting to effectuate the sale—are sufficient to establish 
both intent and an act in preparation of an actual transfer of co- 
caine. This evidence is sufficient to satisfy the elements of attempted 
sale of cocaine. 


Defendant’s contention that the language “sale of cocaine” on the 
verdict sheet required the jury to find that a completed sale occurred 
is without merit. The trial court clearly instructed the jury that either 
a completed sale or an attempted sale of cocaine sufficed to support 
a conviction for felony murder. “We presume ‘that jurors . . . attend 
closely the particular language of the trial court’s instructions in a 
criminal case and strive to understand, make sense of, and follow the 
instructions given them.’ Francis v. Franklin, 471 U.S. 307, 324 n.9, 
85 L. Ed. 2d 344, 360 n.9 (1985).” State v. Jennings, 333 N.C. 579, 618, 
430 S.E.2d 188, 208, cert. denied, 510 U.S. 1028, 126 L. Ed. 2d 602 
(1993). Accordingly, we can assume in this case that the jury under- 
stood the notation on the verdict sheet to be inclusive of both poten- 
tial predicate felonies, namely, a completed sale of cocaine or an 
attempted sale of cocaine. 


Defendant argues that some jurors may have found a completed 
sale while others found an attempted sale. Even if some jurors found 
a completed sale of cocaine rather than an attempted sale, this dis- 
crepancy would not change the result. When a jury finds the facts 
necessary to constitute one offense, it also inescapably finds the facts 
necessary to constitute all lesser-included offenses of that offense. 
See State v. Vance, 328 N.C. 6138, 623, 403 S.E.2d 495, 502 (1991); State 
v. Jolly, 297 N.C. 121, 180, 254 S.E.2d 1, 7 (1979). Attempted sale of 
cocaine is a lesser-included offense of the sale of cocaine. Therefore, 
any member of the jury who found the elements constituting a sale of 
cocaine must necessarily have found the elements of attempted sale 
of cocaine. Since the evidence at trial was sufficient to prove 
attempted sale of cocaine and since all jurors necessarily found an 
attempted sale, a determination of whether the evidence supported a 
completed sale of cocaine is not necessary to resolve this issue. We 
hold that the trial court’s submission to the jury of “sale of cocaine” 
as a predicate felony to support defendant’s felony murder conviction 
for Keech’s death was not error. 


[2] Defendant next argues that his rights under the United States and 
North Carolina Constitutions were violated when he was tried for 
first-degree murder based on the short-form murder indictments in 
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that the indictments allege only the elements of second-degree mur- 
der. The United States Supreme Court has consistently declined to 
impose a requirement mandating states to prosecute only upon 
indictments which include all elements of an offense. See, e.g., 
Apprendi v. New Jersey, 530 U.S. 466, 477 n.3, 147 L. Ed. 2d 435, 447 
n.3 (2000); Alexander v. Louisiana, 405 U.S. 625, 633, 31 L. Ed. 2d 
536, 5438-44 (1972). The Court has, however, held the Sixth 
Amendment due process requirements to apply to the states. In re 
Oliver, 333 U.S. 257, 92 L. Ed. 682 (1948). Under the Sixth 
Amendment defendants have the right “to be informed of the nature 
and cause of the accusation[s]” against them. U‘S. Const. amend. VI. 
This Court has consistently held that the short-form first-degree mur- 
der indictment serves to give a defendant sufficient notice of the 
nature and cause of the charges against him or her. See, e.g., State v. 
Braxton, 352 N.C. 158, 531 S.E.2d 428 (2000), cert. denied, 531 U.S. 
1130, 148 L. Ed. 2d 797 (2001); State v. Wallace, 351 N.C. 481, 528 
S.E.2d 326, cert. denied, 531 U.S. 1018, 148 L. Ed. 2d 498 (2000). 
Additionally, this Court held in State v. Avery, 315 N.C. 1, 14, 337 
S.E.2d 786, 793 (1985), which involved an indictment identical in 
substance to the one in this case, that “[t]he indictment in question 
complies with the short-form indictment authorized by [N.C.]G.S. 
[§] 15-144 and is therefore sufficient to charge first[-]degree mur- 
der without specifically alleging premeditation and deliberation or 
felony murder.” Jd.; see also State v. Kilpatrick, 3438 N.C. 466, 
472, 471 S.E.2d 624, 628 (1996). We find no compelling reason to 
depart from our prior holdings and conclude that the trial court 
did not err by trying defendant under the bills of indictment issued 
in this case. 


[3] Next, defendant asserts that the trial court erred by entering 
judgment upon defendant’s convictions for first-degree murder based 
on indictments purportedly alleging only second-degree murder. 
Defendant argues that this deficiency created a fatal variance 
between the verdicts and the indictments and violated his Fourteenth 
and Fifth Amendment rights. 


Defendant is correct that our case law requires conformity 
between a charge and a judgment. State v. Hare, 243 N.C. 262, 264, 90 
S.E.2d 550, 552 (1955). Nevertheless, in this case no variance exists 
between the charges in the indictments and the judgments entered. 
As noted above, the indictments were sufficient to charge first- 
degree murder, the crime for which defendant was convicted. 
Accordingly, defendant’s assignment of error is overruled. 
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SENTENCING PROCEEDING 


[4] Defendant next contends that the trial court erred in submitting 
the (e)(11) aggravating circumstance, that the murder was part of a 
course of conduct including crimes of violence against others. See 
N.C.G.S. § 15A-2000(e)(11) (2001). Defendant relies on the theory 
espoused in his first assignment of error, that the sale of cocaine was 
improperly submitted as an underlying felony. Assuming arguendo 
that defendant’s argument was correct, defendant’s conviction for the 
felony murder of Keech would rest solely on the murder of House. In 
State v. Silhan, 302 N.C. 223, 275 S.E.2d 450 (1981), overruled on 
other grounds by State v. Sanderson, 346 N.C. 669, 488 S.E.2d 133 
(1997), this Court held that “[w]hen a criminal defendant is convicted 
of first[-]degree murder upon a theory of felony murder, it is error to 
submit the underlying felony to the jury at the punishment phase of 
trial as one of the aggravating circumstances.” Id. at 262, 275 S.E.2d 
at 478; see also State v. Millsaps, 356 N.C. 556, 560, 572 S.E.2d 767, 
770 (2002); State v. Cherry, 298 N.C. 86, 118, 257 S.E.2d 551, 567-68 
(1979), cert. denied, 446 U.S. 941, 64 L. Ed. 2d 796 (1980). Thus, if the 
murder of House were the only predicate felony supporting the 
felony murder conviction for Keech’s murder, the State in this case 
would have been barred from having the (e)(11) aggravator submit- 
ted. However, where the evidence supports a finding of more than 
one underlying felony, the (e)(11) aggravating circumstance may be 
submitted since only one of the underlying felonies merges as an ele- 
ment of the first-degree murder conviction. Cherry, 298 N.C. at 113, 
257 S.E.2d at 567-68. 


As noted above, the jury in this case properly found defendant 
guilty of felony murder for the death of Keech based on attempted 
sale of cocaine. Accordingly, the murder of House could properly be 
used to support submission of the (e)(11) circumstance, and the trial 
court did not err by submitting it. 


[5] Defendant next argues that this Court should reconsider its prior 
holdings that the short-form murder indictment, taken from N.C.G.S. 
§ 15-144, is sufficient to give the trial court jurisdiction over a capital 
defendant. Specifically, defendant contests this Court’s holding that 
aggravating circumstances found at the sentencing proceeding in a 
capital trial are used only as sentencing factors and not as elements 
of a greater offense. See, e.g., State v. Golphin, 352 N.C. 364, 395-97, 
533 S.E.2d 168, 193-94 (2000), cert. denied, 532 U.S. 931, 149 L. Ed. 2d 
305 (2001). Defendant contends that the United States Supreme Court 
in Ring v. Arizona, 536 U.S. 584, 153 L. Ed. 2d 556 (2002), held that 
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aggravating circumstances are elements of capital murder, a greater 
crime than first-degree murder; thus, to comport with Article I, 
Section 22 of the North Carolina Constitution, aggravating circum- 
stances must be included in an indictment in order to give a trial 
court jurisdiction over a capital murder. 


This Court addressed this issue in the recent case of State v. 
Hunt, 357 N.C. 257, 277-78, 582 S.E.2d 593, 606 (2003), holding 
that, even after Ring, the short-form murder indictment is both statu- 
torily and constitutionally sufficient without the inclusion of the 
N.C.G.S. § 15A-2000(e) aggravating circumstances. As noted therein, 
the United States Supreme Court’s ruling in Ring contains nothing 
requiring reconsideration of our earlier holdings that the short-form 
murder indictment was an appropriate charging document. See, e.g., 
Braxton, 352 N.C. at 173-75, 531 S.E.2d 436-38; Wallace, 351 N.C. at 
503-08, 528 S.E.2d at 341-43. This assignment of error is overruled. 


[6] In his next assignment of error, defendant contends that his 
rights under the Eighth and Fourteenth Amendments to the United 
States Constitution were violated by the trial court’s entry of a death 
sentence under an indictment failing to allege all of the elements of 
capital murder. Defendant acknowledges that the Court in Ring 
stopped short of deciding whether the Fourteenth Amendment 
required aggravating circumstances to be alleged in a criminal indict- 
ment. 536 U.S. at 597 n.4, 153 L. Ed. 2d at 569 n.4. Nonetheless, he 
argues that this Court should revisit its decision in Braxton, 352 
N.C. 158, 531 S.E.2d 428, under the logic employed in Ring. We 
decline to do so. 


As defendant concedes, this Court has previously considered this 
argument in Braxton and determined that “[t]he crime of first-degree 
murder and the accompanying maximum penalty of death... are 
encompassed within the language of the short-form murder indict- 
ment.” 352 N.C. at 175, 531 S.E.2d at 487-38; see also Wallace, 351 N.C. 
at 504-08, 528 S.E.2d at 341-43. The United States Supreme Court in 
Ring, as pointed out by defendant, explicitly declined to consider the 
issue of the defendant’s indictment. 536 U.S. at 597 n.4, 153 L. Ed. 2d 
at 569 n.4. This assignment of error is overruled. 


[7] Defendant’s next assignment of error pertains to the trial court's 
submission of the (e)(3) aggravating circumstance, that “defendant 
had been previously convicted of a felony involving the use or threat 
of violence to the person.” N.C.G.S. § 15A-2000(e)(3). Defendant con- 
tends that this Court’s interpretation of that aggravator in State v. 
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Burke, 343 N.C. 129, 469 S.E.2d 901, cert. denied, 519 U.S. 1013, 136 
L. Ed. 2d 409 (1996), and in State v. Lyons, 343 N.C. 1, 468 S.E.2d 204, 
cert. denied, 519 U.S. 894, 186 L. Ed. 2d 167 (1996), was incorrect 
under the plain language of the statute. In short, defendant contends 
that for the (e)(8) aggravator to apply a defendant must have been 
convicted of the violent felony before the commission of the act for 
which he is currently on trial. 


Assuming without deciding that defendant effectively preserved 
this issue for appellate review, we do not agree that the (e)(3) aggra- 
vating circumstance was improperly submitted. In Burke, the defend- 
ant shot a man he believed testified against him in a previous murder 
trial. 343 N.C. at 138, 469 S.E.2d at 904. The prior felony for which 
(e)(3) was submitted in that case was assault with a deadly weapon 
inflicting serious injury. /d. at 157, 469 S.E.2d at 915. As in this case 
the conviction for the prior felony occurred after the murder for 
which the defendant was being sentenced but before the defendant’s 
conviction for the murder. /d. The Court in Burke held as follows: 


{T]here is no requirement that the conviction occur prior to 
the capital murder so long as the conduct giving rise to the con- 
viction occurred prior to the events out of which the capital mur- 
der arose. The “previously convicted” language used by the legis- 
lature in N.C.G.S. § 15A-2000(e)(3) simply establishes a more 
reliable means of assuring that the defendant is guilty of the 
violent felony. 


Id. at 159, 469 S.E.2d at 916. 


In this case defendant was convicted of six qualifying violent 
felonies on 12 August 1999. Defendant’s trial for the capital murders 
of House and Keech took place after that date. We decline to impose 
a requirement that the conviction for the prior felony precede the 
occurrence of the capital murder itself. Thus, under this Court’s 
precedent, the trial court’s submission of the (e)(3) aggravating cir- 
cumstance was not error. 


{8] Defendant next contends that the trial court improperly declined 
to submit to the jury as a nonstatutory mitigating circumstance that 
defendant had been sentenced to 105 years’ imprisonment in the 
state of Georgia for his convictions of crimes that he had committed 
there. More specifically, defendant argues that fairness dictates 
that he be permitted to use the convictions as mitigation, just as 
the State is permitted to use them as aggravation to support a death 
sentence. We disagree. 
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This Court has held that a defendant’s prison sentence for 
another crime is not relevant as a mitigating circumstance. State v. 
Price, 331 N.C. 620, 634-35, 418 S.E.2d 169, 177 (1992), sentence 
vacated on other grounds, 506 U.S. 1043, 122 L. Ed. 2d 113 (1993). In 
Price, this Court stated: “That [a] defendant is currently serving a life 
sentence for another unrelated crime is not a circumstance which 
tends to justify a sentence less than death for the capital crime for 
which defendant is being sentenced.” /d. In keeping with this prece- 
dent, we hold that the trial court correctly denied defendant’s request 
to submit the prior sentences as a mitigating circumstance. This 
assignment of error is overruled. 


PRESERVATION ISSUES 


Defendant raises six additional issues that he concedes have pre- 
viously been decided contrary to his position by this Court: (i) 
whether the trial court properly denied defendant’s request for 
allocution; (ii) whether the trial court used the proper burden of per- 
suasion for mitigating circumstances by instructing the jury that 
defendant had the burden to prove mitigating circumstances to the 
satisfaction of the jurors; (iii) whether the trial court erred by 
instructing jurors that they were permitted to reject mitigators on 
the basis that they did not have mitigating value; (iv) whether the 
trial court erred by instructing jurors they “may” consider mitigat- 
ing circumstances; (v) whether the trial court properly instructed 
the jury that the death penalty may be imposed if the mitigating 
circumstances have equivalent weight to the aggravating circum- 
stances; and (vi) whether the North Carolina death penalty statute is 
vague, overbroad, and unconstitutional in that the death sentence 
is a cruel and unusual punishment imposed in an arbitrary and 
discriminatory manner. 


Defendant raises these issues for purposes of urging this Court to 
reexamine its prior holdings. We have considered defendant’s argu- 
ments on these issues and conclude that defendant has demonstrated 
no compelling reason for us to depart from our prior holdings. We 
thus overrule these assignments of error. 


PROPORTIONALITY 


[9] Finally, this Court exclusively has the statutory duty in capital 
cases, pursuant to N.C.G.S. § 15A-2000(d)(2), to review the record 
and determine: (i) whether the record supports the jury’s findings of 
the aggravating circumstances upon which the court based its death 
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sentence; (ii) whether the sentence was imposed under the influence 
of passion, prejudice, or any other arbitrary factor; and (iii) whether 
the death sentence is excessive or disproportionate to the penalty 
imposed in similar cases, considering both the crime and the defend- 
ant. State v. McCollum, 334 N.C. 208, 239, 433 S.E.2d 144, 161 (1993), 
cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 (1994). 


After a thorough review of the transcript, record on appeal, 
briefs, and oral arguments of counsel, we conclude that the jury’s 
findings of the three distinct aggravating circumstances submitted 
were supported by the evidence. We also conclude that nothing in the 
record suggests that defendant’s death sentence was imposed under 
the influence of passion, prejudice, or any other arbitrary factor. 


Finally, we must consider whether the imposition of the death 
penalty in defendant’s case is proportionate to other cases in which 
the death penalty has been affirmed, considering both the crime and 
the defendant. State v. Robinson, 336 N.C. 78, 133, 443 S.E.2d 306, 334 
(1994), cert. denied, 513 U.S. 1089, 180 L. Ed. 2d 650 (1995). The pur- 
pose of proportionality review is “to eliminate the possibility that a 
person will be sentenced to die by the action of an aberrant jury.” 
State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 518, 537 (1987), cert. 
denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). Proportionality 
review also acts “[a]s a check against the capricious or random impo- 
sition of the death penalty.” State v. Barfield, 298 N.C. 306, 354, 259 
S.E.2d 510, 544 (1979), cert. denied, 448 U.S. 907, 65 L. Ed. 2d 1137 
(1980). Our consideration is limited to those cases that are roughly 
similar as to the crime and the defendant, but we are not bound to 
cite every case used for comparison. State v. Syriant, 333 N.C. 350, 
400, 428 S.E.2d 118, 146, cert. denied, 510 U.S. 948, 126 L. Ed. 2d 341 
(1993). Whether the death penalty is disproportionate “ultimately 
rest[s] upon the ‘experienced judgments’ of the members of this 
Court.” State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. 
denied, 513 U.S. 1046, 130 L. Ed. 2d 547 (1994). 


In the case at bar, defendant was convicted of two first-degree 
murders—one on the basis of premeditation and deliberation and 
under the felony murder rule, for which he did not receive the death 
penalty, and one solely under the felony murder rule, for which he did 
receive the death penalty. As to the Keech murder, for which defend- 
ant received a sentence of death, the jury found all of the aggravating 
circumstances submitted: (i) that defendant had been previously con- 
victed of six felonies involving the use or threat of violence to the 
person, N.C.G.S. § 15A-2000(e)(8); (ii) that the capital felony was 
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committed for the purpose of avoiding or preventing a lawful arrest, 
N.C.G.S. § 15A-2000(e)(4); and (iii) that the murder was part of a 
course of conduct in which defendant engaged and which included 
the commission by defendant of other crimes of violence against 
another person or persons, N.C.G.S. § 15A-2000(e)(11). 


The trial court submitted one statutory mitigating circumstance 
for the jury’s consideration, the catchall mitigating circumstance 
that there existed any other circumstance arising from the evi- 
dence which the jury deemed to have mitigating value, N.C.G.S. 
§ 15A-2000(f)(9). The jury did not find that mitigating circumstance 
to exist. The trial court also submitted four nonstatutory mitigating 
circumstances; the jury found one of these circumstances to exist 
and to have mitigating value. 


In our proportionality analysis we compare this case to those 
cases in which this Court has determined the sentence of death to be 
disproportionate. This Court has determined the death sentence to be 
disproportionate on eight occasions. State v. Kemmerlin, 356 N.C. 
446, 573 S.E.2d 870 (2002); State v. Benson, 323 N.C. 318, 372 S.E.2d 
517 (1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 208, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. 
denied, 522 U.S. 900, 189 L. Ed. 2d 177 (1997), and by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 8311 N.C. 465, 319 S.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). This case is not 
substantially similar to any of the cases in which this Court has found 
that the death sentence was disproportionate. 


We also consider cases in which this Court has found the death 
penalty to be proportionate. Defendant in this case murdered House 
during a drug deal and then shot Keech in the head and chest. 
Defendant also has a history that includes prior convictions for 
shootings and violent crimes. Furthermore, this Court has deemed 
the (e)(3) and (e)(11) aggravating circumstances, standing alone, to 
be sufficient to sustain a sentence of death. State v. Bacon, 337 N.C. 
66, 110 n.8, 446 S.E.2d 542, 566 n.8 (1994), cert. denied, 513 U.S. 1159, 
130 L. Ed. 2d 1083 (1995). Viewed in this light, the present case is 
more analogous to cases in which we have found the sentence of 
death proportionate than to those cases in which we have found the 
sentence disproportionate or to those cases in which juries have con- 
sistently returned recommendations of life imprisonment. 
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Defendant received a fair trial and capital sentencing proceeding, 
free from prejudicial error; and the death sentence in this case is not 
disproportionate. Accordingly, the judgments of the trial court are 
left undisturbed. 


NO ERROR. 


STATE OF NORTH CAROLINA v. VAUGHN WOOLRIDGE 4/k/A PAUL REED 


No. 41PA02 
(Filed 7 November 2003) 


Judges— superior court judge reconsidering order by another 
superior court judge—motion to suppress heroin 


The trial court erred in a maintaining a dwelling for keeping 
or selling controlled substances, trafficking in heroin by posses- 
sion, trafficking in heroin by manufacturing, and conspiracy to 
traffic heroin by possession case when one superior court judge 
reconsidered an order by another superior court judge that origi- 
nally granted defendant’s motion to suppress the heroin and upon 
reconsideration denied defendant’s motion to suppress, because: 
(1) an order of one superior court Judge may be reconsidered by 
another only if the party seeking to alter the original order makes 
a sufficient showing of a substantial change in circumstances 
during the interim which presently warrants a different or new 
disposition of the matter; and (2) in this case the State did not 
present evidence of a substantial change of circumstances war- 
ranting reconsideration of the order, but instead presented the 
same or similar evidence based upon the new legal theory of 
inevitable discovery doctrine that the State could have presented 
to the first judge. 


On discretionary review pursuant to N.C.G.S. § 7A-31 from a 
unanimous decision of the Court of Appeals, 147 N.C. App. 685, 557 
S.E.2d 158 (2001), finding no error after appeal of judgments entered 
5 May 2000 by Judge Orlando F. Hudson in Superior Court, Wake 
County. Heard in the Supreme Court 9 April 2003. 
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Roy Cooper, Attorney General, by Joyce Rutledge, Assistant 
Attorney General, for the State. 


The Law Offices of James D. Williams, Jr., PA., by James D. 
Williams, Jr., and Deria Phillips Hayes, for defendant- 
appellant. 


BRADY, Justice. 


The sole issue presented for our review is whether one su- 
perior court judge may reconsider an order entered by another 
superior court judge. Based upon well-established case law, we con- 
clude that one superior court judge may not reconsider an order 
entered by another; accordingly, we reverse the decision of the 
Court of Appeals. 


On 6 April 1998, Vaughn Woolridge, a/k/a Paul Reed, (defendant) 
was indicted for maintaining a dwelling for keeping or selling con- 
trolled substances, trafficking in heroin by possession, trafficking in 
heroin by manufacturing, and conspiracy to traffic heroin by posses- 
sion. Defendant moved to suppress evidence of twenty grams of 
heroin seized at his residence prior to the issuance of a search war- 
rant for that location. Pursuant to defendant’s motion to suppress, a 
hearing was held before Wake County Superior Court Judge Abraham 
Penn Jones in September 1999. 


Evidence presented by the State at this suppression hearing 
tended to show that defendant resided in an apartment located on 
Tapers Drive in Raleigh, North Carolina. On 18 December 1997 at 
approximately 1:00 p.m., the Raleigh Police Department began an ini- 
tial surveillance of defendant’s residence. The surveillance was initi- 
ated based upon information obtained from a confidential source that 
both heroin and guns were being sold from, stored in, and distributed 
out of the residence. 


Raleigh Police Sergeant A.J. Wisniewski testified that he began 
his surveillance of the apartment in the early evening hours of 18 
December. At some point during Wisniewski’s surveillance, Sergeant 
Michael Glendy informed Wisniewski that he had just placed defend- 
ant in police custody for a parole violation on a second-degree mur- 
der conviction. Glendy further informed Wisniewski that defendant 
was known to possess guns and drugs. Wisniewski was aware that 
Glendy and other officers were attempting to secure a search warrant 
for defendant’s residence. 
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Shortly after Wisniewski began his surveillance, he observed a 
man walk up the stairway leading to the apartment, examine two 
chairs that were located on the porch outside of the apartment’s 
entrance, and attempt to drag those chairs off the porch and down 
the adjoining stairway. Wisniewski approached the man and noticed 
that the man had a gun. The man identified himself as a bondsman 
and informed Wisniewski that someone had called and asked him to 
remove the chairs from the poreh. Following a brief exchange 
between the bondsman and Wisniewski, the bondsman departed. 


After the bondsman retreated, Wisniewski looked under both 
chairs. Wisniewski found nothing under the first chair; however, 
when he tipped the second chair over on its side, he observed a pack- 
age approximately one and one-half or two-inches long in the lining 
of the chair. The officer retrieved the package and, recognizing its 
contents as heroin, placed it in his vehicle. Wisniewski estimated that 
he secured the heroin between 5:20 and 5:30 p.m. 


Glendy obtained the search warrant at 7:20 p.m. and arrived at 
the residence to execute the warrant at approximately 7:40 p.m. 
According to Wisniewski, law enforcement officers conducted a 
search of the apartment’s porch and other locations that could be 
reached from the apartment’s door in addition to searching inside the 
apartment. Specifically, Wisniewski confirmed that the search would 
have encompassed the area where the chairs were located. 


Following testimony from Wisniewski and Glendy, the State 
argued that defendant’s motion to suppress should be denied because 
Wisniewski'’s seizure of the heroin was justified by the exigent cir- 
cumstances exception to the search warrant requirement. The State 
contended that Wisniewski believed he was in danger, based upon his 
prior knowledge that defendant’s residence was used to store 
weapons and drugs. 


Judge Jones disagreed with the State and granted defendant’s 
motion to suppress the twenty grams of heroin. Judge Jones signed a 
detailed order seven months later on 28 April 2000, in which he 
memorialized his findings of fact and conclusions of law. As reflected 
in his order, Judge Jones concluded that at the time Wisniewski 
looked under the chair, no warrant had been issued, and there were 
no exigent circumstances to justify Wisniewski’s search. 


On or about 1 October 1999, the State appealed the order sup- 
pressing the heroin to the Court of Appeals. The State subsequently 
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moved for additional time in which to serve the proposed record on 
appeal. The superior court granted the State’s motion and instructed 
the State to file the proposed record by 3 February 2000. On 4 
February 2000, defendant filed a motion to dismiss the State’s appeal, 
arguing that the State had failed to file the record by the 3 February 
2000 deadline and had further failed to deliver the trial transcripts by 
the appropriate deadline. It appears from the record that the State 
never served the proposed record or responded to defendant's 
motion to dismiss the appeal. 


On or about 20 March 2000, defendant filed a motion to dismiss 
the indictments pending against him or to determine the admissibil- 
ity of other evidence seized as a result of the execution of the search 
warrant. Defendant argued that there was no admissible evidence of 
drugs to support the charges against him. In support of his argument, 
defendant referenced Judge Jones’ order suppressing the twenty 
grams of heroin. 


On or about 28 April 2000, the State filed a separate document 
captioned “Motion.” The State’s “Motion” does not appear to be in 
response to defendant’s filings. In its “Motion,” the State requested 
that the trial court reexamine the evidence discovered and seized in 
the warrantless search, this time under the inevitable discovery 
exception to the search warrant requirement. The State noted that 
Judge Jones had previously concluded that the search was unlawful 
and that the heroin seized pursuant to that search should be sup- 
pressed. Nevertheless, the State argued that the issue of whether the 
heroin was admissible under the inevitable discovery exception was 
not before Judge Jones and therefore needed to be resolved. 


Defendant subsequently filed a motion to suppress all evi- 
dence, including that which was found after the search warrant 
had been obtained. In support of his motion, defendant contended 
that evidence found pursuant to the search warrant was tainted by 
the illegal seizure of the heroin prior to the issuance and execution 
of the warrant. 


In May 2000, Superior Court Judge Orlando F. Hudson held a 
hearing to resolve the pending motions of both defendant and the 
State. In support of its “Motion” to reexamine the evidence, the State 
argued that it was simply requesting that Judge Hudson now address 
an issue not considered by Judge Jones, that is, whether the heroin 
would have been inevitably discovered in the search conducted pur- 
suant to the search warrant. 
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Defendant objected to the State’s “Motion.” Judge Hudson then 
inquired of the State whether it was permitted to raise the issue of 
inevitable discovery. In response, the State argued that, at the time of 
the hearing before Judge Jones, it believed the search was legal and 
that at the second hearing, it would be presenting new evidence 
showing that the heroin could have been inevitably discovered. 


Judge Hudson overruled defendant’s objection and allowed the 
State to present evidence in support of its motion. Judge Hudson 
noted: (1) that Judge Jones had, in fact, found that an illegal search 
had occurred but never addressed whether inevitable discovery 
applied; (2) that the State had not waived its right to raise the issue 
of inevitable discovery and that there was no prejudice to defendant 
in allowing the State to do so; and (3) that he was allowing the State’s 
motion to reexamine the evidence in the interest of justice. 


The State presented virtually the same evidence that it had 
presented at the first hearing before Judge Jones, with the addition of 
certain testimony tending to show that the heroin seized by 
Wisniewski would have been inevitably discovered in the subsequent 
search of defendant’s apartment. Briefly, the evidence included testi- 
mony from Glendy that prior to Wisniewski’s surveillance of the resi- 
dence defendant was observed sitting in one of the chairs outside the 
apartment, that the chairs outside defendant’s residence matched 
others found inside the residence, and that law enforcement officers 
had indeed searched the apartment’s porch area during execution 
of the search warrant. Additionally, Wisniewski testified that if he 
had not searched for and seized the heroin prior to the issuance of 
the search warrant, he would have done so while the search warrant 
was being executed. 


Following the State’s presentation of evidence, Judge Hudson 
granted the State’s motion, ruling as follows: 


[A]fter listening to the evidence and arguments of counsel, that 
although Judge Jones’ order suppressed the 20 plus grams of 
heroin because the search by the law enforcement officer pre- 
ceded the acquisition of the search warrant, the [trial court] finds 
that Judge Jones did not consider, nor did the State argue[,] the 
applicability of the inevitable discovery exception. 


This [c]ourt in its discretion has allowed the State’s motion to 
now consider this exception as it applies to the facts. The [c]ourt 
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finds that the State has carried its burden for proving that, 
although the heroin was illegally seized, it would have been 
inevitably legally discovered and seized pursuant to a legal 
search of the building. 


Judge Hudson denied defendant’s second motion to suppress and 
motion to dismiss the indictments. Thereafter, defendant’s case pro- 
ceeded to trial. Trial testimony revealed that law enforcement offi- 
cers discovered $3,900 in cash, scales, a strainer, a cutting agent, and 
other items normally associated with drug trafficking inside defend- 
ant’s apartment. Defendant testified at trial that he was not aware of 
any heroin in his residence and that he did not place heroin under one — 
of the chairs found on the apartment’s landing. At the close of all evi- 
dence, the trial court instructed the jury on the law, the jury deliber- 
ated, and the jury reached a verdict finding defendant guilty of all 
charges. The trial court consolidated three of the convictions for sen- 
tencing and, on 5 May 2000, sentenced defendant to two consecutive 
terms of 90 to 117 months’ imprisonment. 


Defendant appealed to the Court of Appeals, which, in a unani- 
mous decision, found no error. On 19 December 2002, this Court 
allowed defendant’s petition for discretionary review of the decision 
of the Court of Appeals as to one issue. We must therefore determine 
whether Judge Hudson erred in reconsidering Judge Jones’ decision 
to grant defendant’s motion to suppress the heroin. 


“The power of one judge of the superior court is equal to and 
coordinate with that of another.” Michigan Nat'l Bank v. Hanner, 
268 N.C. 668, 670, 151 S.E.2d 579, 580 (1966). Accordingly, it is well 
established in our jurisprudence 


that no appeal lies from one Superior Court judge to another; that 
one Superior Court judge may not correct another’s errors of law; 
and that ordinarily one judge may not modify, overrule, or change 
the judgment of another Superior Court judge previously made in 
the same action. 


Calloway v. Ford Motor Co., 281 N.C. 496, 501, 189 S.E.2d 484, 
488 (1972). When the above-noted situation arises, the second 
judge may reconsider the order of the first judge “only in the 
limited situation where the party seeking to alter that prior 
ruling makes a sufficient showing of a substantial change in circum- 
stances during the interim which presently warrants a different 
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or new disposition of the matter.” State v. Duvall, 304 N.C. 557, 562, 
284 S.E.2d 495, 499 (1981). 


The reason one superior court judge is prohibited from reconsid- 
ering the decision of another has remained consistent for over one- 
hundred years. When one party “wait[s] for another [jJudge to come 
around and [takes its] chances with him,” and the second judge over- 
rules the first, an “ ‘unseemly conflict’ ” is created. Henry v. Hilliard, 
120 N.C. 479, 487-88, 27 S.E. 130, 132 (1897) (quoting Roulhac v. 
Brown, 87 N.C. 1, 4 (1882)). Given this Court’s intolerance for the 
impropriety referred to as “judge shopping” and its promotion of col- 
legiality between judges of concurrent jurisdiction, this “ ‘unseemly 
conflict’... will not be tolerated.” Jd. at 488, 27 S.E. at 132 (quoting 
Roulthac, 87 N.C. at 4). 


The orders at issue in the present case, initially granting defend- 
ant’s motion to suppress and, upon reconsideration by a different 
judge, denying the motion to suppress, appear to violate the well- 
established rule announced by this Court in Calloway. The State 
contends that in seeking reconsideration of Judge Jones’ order, 
it acted in good faith and that Judge Hudson did not err in recon- 
sidering Judge Jones’ suppression order because at the second sup- 
pression hearing it presented new evidence justifying reconsidera- 
tion. According to the State, the “new” evidence consisted of 
testimony that the heroin would have inevitably been discovered 
after the search warrant had been issued. We find the State’s ar- 
gument unpersuasive. 


As noted above, an order of one superior court judge may be 
reconsidered by another only if the party seeking to alter the original 
order “makes a sufficient showing of a substantial change in circum- 
stances during the interim which presently warrants a different or 
new disposition of the matter.” Duvall, 304 N.C. at 562, 284 S.E.2d at 
499. The so-called “new” evidence presented by the State to Judge 
Hudson did not transpire, nor was it newly discovered, in between 
the time of Judge Jones’ order granting defendant's motion to sup- 
press and the State’s motion seeking reconsideration of that order by 
Judge Hudson. Rather, that evidence was known to the State at the 
time of the first suppression hearing, and in fact, the State presented 
similar evidence at that first hearing. Clearly, the State did not pre- 
sent to Judge Hudson evidence of a substantial change in circum- 
stances warranting reconsideration of Judge Jones’ order, but simply 
presented the same or similar evidence based upon a new legal the- 
ory, the inevitable discovery doctrine. 
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In fact, the State concedes in its arguments to this Court that it 
was presenting a new legal theory. The State contends that it was 
proper to seek a ruling from Judge Hudson because it did not ask 
Judge Hudson to reconsider or reverse Judge Jones’ decision that the 
seizure of the heroin was illegal. Rather, the State maintains that it 
was simply asking Judge Hudson to consider, regardless of the ille- 
gality of the seizure, whether the heroin could have been inevitably 
discovered—a theory that the State could have, but did not, present 
to Judge Jones. 


For the above-noted reasons, we conclude that circumstances 
did not exist to warrant reconsideration of Judge Jones’ order. In 
the case sub judice, it appears that the prosecutor did what this 
Court does not tolerate: He “waited for another [j]udge to come 
around and took [his] chances with him.” Henry, 120 N.C. at 487, 27 
S.E. at 182. 


In sum, we conclude that Judge Jones’ order suppressing 
the heroin was not subject to reconsideration. Litigants and su- 
perior court judges must remain mindful that “[t]he power of one 
judge of the superior court is equal to and coordinate with that 
of another,” Michigan Nat'l Bank, 268 N.C. at 670, 151 S.E.2d at 
580, and when unseemly behavior such as “judge shopping” or a 
lack of collegiality between judges arises, we cannot condone 
such action. 


For the foregoing reasons, Judge Hudson’s suppression order, 
and the verdicts and judgments entered against defendant are 
vacated. We reverse the decision of the Court of Appeals and remand 
this case to that court for further remand to the Superior Court, Wake 
County, for proceedings not inconsistent with this opinion. 


REVERSED AND REMANDED. 
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DONALD EARL WHITAKER AnD THOMAS LEE WHITAKER, JR., Co-ADMINISTRATORS OF 
THE ESTATE OF CARLTON WHITAKER, DECEASED v. TOWN OF SCOTLAND NECK, 
C.T. HASTY, INDIVIDUALLY AND IN HIS OFFICIAL CAPACITY AS SAFETY DIRECTOR FOR THE 
TOWN OF SCOTLAND NECK, AND DOUGLAS BRADDY, INDIVIDUALLY AND IN HIS OFFICIAL 
CAPACITY AS PUBLIC WORKS SUPERINTENDENT FOR THE TOWN OF SCOTLAND NECK 


No. 49PA03 
(Filed 7 November 2003) 


Employer and Employee; Workers’ Compensation— Woodson 
exception—intentional misconduct 


The trial court did not err in a negligence case arising out 
of an employee maintenance worker’s death while collecting 
garbage by granting summary judgment in favor of defendants 
based on the fact that plaintiffs failed to raise a genuine issue of 
material fact as to defendants’ civil liability under the Woodson 
exception to the general exclusivity provisions of the North 
Carolina Workers’ Compensation Act, because: (1) the six-factor 
test created by the Court of Appeals in Wiggins, 1382 N.C. App. 
752 (1999), misapprehends the narrowness of the substantial cer- 
tainty standard set forth in Woodson, 329 N.C. 330 (1991), and is 
therefore explicitly rejected; (2) the Woodson exception applies 
only in the most egregious cases of employer misconduct where 
there is uncontroverted evidence of the employer's intentional 
misconduct and where such misconduct is substantially certain 
to lead to the employee’s serious injury or death; (3) there was 
insufficient evidence in the present case to reasonably support 
plaintiffs’ contention that defendants intentionally engaged in 
misconduct knowing that it was substantially certain to cause 
serious injury or death to decedent; (4) simply having knowledge 
of some possibility, or even probability, of injury or death is not 
the same as knowledge of a substantial certainty of injury or 
death; and (5) the facts of this case involve defective equipment 
and human error that amount to an accident rather than inten- 
tional misconduct. 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 154 N.C. App. 660, 572 S.E.2d 
812 (2002), reversing and remanding an order for summary judg- 
ment entered by Judge Dwight L. Cranford on 15 August 2001, in 
Superior Court, Halifax County. Heard in the Supreme Court 9 
September 2003. 
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Joynes & Gaidies Law Group, PA., by Frank D. Lawrence, ITI, 
for plaintiff-appellees. 


Cranfill, Sumner & Hartzog, L.L.P., by Patrick H. Flanagan, 
Donna R. Rascoe, Edward C. LeCarpentier, III, and David H. 
Batten for defendant-appellants. 


WAINWRIGHT, Justice. 


The issue raised in the present appeal is whether plaintiffs pre- 
sented sufficient evidence to trigger the narrowly defined Woodson 
exception to the general exclusivity provisions of the North Carolina 
Workers’ Compensation Act (Act). See Woodson v. Rowland, 329 N.C. 
330, 407 S.E.2d 222 (1991); see also N.C.G.S. § 97-10.1 (2001) (exclud- 
ing all rights and remedies against employers other than those specif- 
ically set forth in the Workers’ Compensation Act). For the reasons 
set forth below, we hold that plaintiffs did not meet this burden 
and that the trial court properly granted summary judgment in favor 
of defendants. 


The evidence presented to the trial court shows the following: 
The Town of Scotland Neck (Town) is a North Carolina municipality 
that provides general governmental services including, among other 
things, garbage collection. Decedent Carlton Whitaker was employed 
by the Town as a general maintenance worker assigned to assist in 
the operation of a garbage truck. 


On 30 July 1997, decedent and two other maintenance workers 
were emptying a dumpster at a private school. The garbage truck 
backed up to the dumpster, with decedent positioned at the rear of 
the truck. Decedent’s job was to attach the dumpster to the truck’s 
lifting equipment so that the dumpster could be emptied. In order to 
secure the dumpster for lifting, decedent and his co-worker attached 
a trunnion bar on the front of the dumpster to latching mechanisms 
located at the rear of the truck. Decedent hooked the truck’s cable 
winch to the rear of the dumpster. Coupled to the truck in this fash- 
ion, the winch hoisted the dumpster into the air, pivoting the dump- 
ster on its trunnion bar, and allowing its contents to fall into the 
truck’s rear compactor. 


As the dumpster was being hoisted, the latching mechanism on 
decedent’s side of the garbage truck gave way, releasing the trunnion 
bar and allowing the raised container to swing free of its restraints. 
The dumpster swung around to decedent’s side of the truck, striking 
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decedent and pinning him against the truck. Decedent’s co-workers 
rushed to his aid, manually pushing the dumpster aside and lowering 
decedent to the ground. Following the accident, decedent was con- 
scious and could talk. 


Rescue personnel responded and transported decedent to the 
hospital. Twenty-eight days after the accident, decedent died as a con- 
sequence of a crush injury to his chest. 


On the day of the accident, Scotland Neck Safety Director C.T. 
Hasty began his investigation. He found that the dumpster latching 
mechanism on the truck could not, in fact, be latched by hand and 
that the dumpster was bent. He interviewed a number of decedent’s 
co-workers, several of whom reported that both the dumpster and the 
truck’s latching mechanism had been broken for at least two months 
and that such defects had been reported to their supervisor. The 
supervisor, however, denied any prior knowledge of defects in the 
truck or dumpster. Based upon his investigation, Hasty concluded 
that the broken latch and the bent dumpster were the direct cause 
of the accident. 


In August 1997, the North Carolina Department of Labor’s 
Division of Occupational Safety and Health (OSHANC) also investi- 
gated the accident and similarly concluded that “defective equipment 
was the proximate cause of the accident” and that “the accident .. . 
was a result of employment conditions that were not in compliance 
with the safety standards of OSHA.” More specifically, the OSHANC 
investigator found five “serious” violations of state labor law. These 
violations included: failure to train employees in the safe operation of 
garbage truck equipment, failure to properly supervise employees in 
the operation of garbage truck equipment, failure to implement a pro- 
gram for inspection of garbage truck equipment, operation of defec- 
tive garbage truck equipment, and unsafe operation of garbage truck 
equipment. As a result of these OSHANC violations, the Town was 
assessed penalties totaling $10,500. | 


On 20 August 1999, plaintiffs Donald Whitaker and Thomas 
Whitaker, Jr., as co-administrators of the estate of decedent, filed a 
civil action against the Town; Scotland Neck Safety Director C.T. 
Hasty, in his individual and official capacity; and Scotland Neck 
Public Works Superintendent Douglas Braddy, in his individual 
and official capacity. Plaintiffs alleged “willful, wanton, reckless, 
careless and gross negligence” and demanded compensatory and 
punitive damages. 
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Defendants denied all negligence. As an additional defense, 
defendants responded that plaintiffs’ civil action was barred by the 
North Carolina Workers’ Compensation Act, which limits remedies 
for work-related injuries to those expressly provided by the Act. 


The trial court agreed that plaintiffs’ claim was barred by the 
Workers’ Compensation Act and granted defendants’ motion for sum- 
mary judgment on 15 August 2001. Plaintiffs thereafter appealed to 
the Court of Appeals, which reversed the trial court, concluding that 
plaintiffs had raised a genuine issue of material fact under Woodson 
as to whether defendants’ actions were substantially certain to cause 
decedent’s death. Whitaker v. Town of Scotland Neck, 154 N.C. App. 
660, 572 S.E.2d 812 (2002). 


The Court of Appeals based its decision in the present case on a 
multifactor test that it set out in Wiggins v. Pelikan, Inc., 132 N.C. 
App. 752, 5138 S.E.2d 829 (1999). Whitaker, 154 N.C. App. at 663-64, 
572 S.E.2d at 814. In Wiggins, the Court of Appeals applied the fol- 
lowing six factors in deciding whether the defendant-employer inten- 
tionally engaged in misconduct substantially certain to cause the 
injury or death of an employee: “(1) Whether the risk that caused the 
harm existed for a long period of time without causing injury”; “(2) 
Whether the risk was created by a defective instrumentality with a 
high probability of causing the harm at issue”; “(3) Whether there was 
evidence the employer, prior to the accident, attempted to remedy 
the risk that caused the harm”; “(4) Whether the employer’s conduct 
which created the risk violated state or federal work safety regula- 
tions”; “(5) Whether the defendant-employer created a risk by failing 
to adhere to an industry practice, even though there was no violation 
of a state or federal safety regulation”; and “(6) Whether the defend- 
ant-employer offered training in the safe behavior appropriate in 
the context of the risk causing the harm.” Wiggins, 132 N.C. App. at 
756-58, 513 S.E.2d at 832-33. 


Relying on this test, the Court of Appeals in the present case 
concluded that summary judgment in favor of defendants was inap- 
propriate because plaintiffs had offered proof of the existence of 
most of the Wiggins factors. Whitaker, 154 N.C. App. at 664-65, 572 
S.E.2d at 815. 


After our thorough review of the facts in the present case, we 
conclude that the trial court properly granted defendants’ motion for 
summary judgment. Moreover, we conclude that the six-factor test 
created by the Court of Appeals in Wiggins misapprehends the nar- 
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rowness of the substantial certainty standard set forth in Woodson 
v. Rowland. Accordingly, we explicitly reject the Wiggins test and 
rely solely on the standard originally set out by this Court in Woodson 
v. Rowland. 


As this Court has often discussed, the North Carolina Workers’ 
Compensation Act was created to ensure that injured employees 
receive sure and certain recovery for their work-related injuries with- 
out having to prove negligence on the part of the employer or defend 
against charges of contributory negligence. See, e.g., Pleasant v. 
Johnson, 312 N.C. 710, 712, 325 S.E.2d 244, 246-47 (1985). In 
exchange for these “limited but assured benefits,” the employee is 
generally barred from suing the employer for potentially larger dam- 
ages in civil negligence actions and is instead limited exclusively to 
those remedies set forth in the Act. Id.; Woodson, 329 N.C. at 338, 407 
S.E.2d at 227. 


This Court, however, recognizes an important exception to the 
general exclusivity provisions of the Workers’ Compensation Act 
where an employee is injured or killed as a result of the intentional 
misconduct of the employer. See Pleasant, 312 N.C. at 713, 325 S.E.2d 
at 247. In Woodson, this Court slightly expanded this exception to 
include cases in which a defendant employer engaged in conduct 
that, while not categorized as an intentional tort, was nonetheless 
substantially certain to cause serious injury or death to the employee. 
329 N.C. at 337-44, 407 S.E.2d at 226-30. In such cases, the injured 
employee may proceed outside the exclusivity provisions of the Act 
and maintain a common law tort action against the employer. Jd. at 
348, 407 S.E.2d at 233. 


In Woodson v. Rowland, the defendant-employer was a construc- 
tion company that specialized in trench excavation. Id. at 334, 407 
S.E.2d at 225. An employee of the defendant-employer was killed 
when a fourteen-foot-deep trench in which he was working collapsed. 
Id. at 336, 407 S.E.2d at 225. The factual circumstances surrounding 
the employee’s death in Woodson were particularly offensive to this 
Court. In flagrant disregard of safety regulations and industry-wide 
standards, the defendant-employer’s president had knowingly 
directed his employees to work in a deep trench with sheer, unstable 
walls that lacked proper shoring. Jd. at 345-46, 407 S.E.2d at 231. The 
hazard of a cave-in was so obvious that the foreman of another con- 
struction crew working on the project had emphatically refused to 
send his men into the trench until it was properly shored. Jd. at 335, 
407 S.E.2d at 225. Moreover, the defendant-employer had been cited 
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at least four times in the preceding six and a half years for multiple 
violations of trenching-safety regulations. Jd. at 345, 407 S.E.2d at 
231. Thus, there was sufficient evidence from which “a reasonable 
juror could determine that upon placing a man in this trench serious 
injury or death as a result of a cave-in was a substantial certainty 
rather than an unforeseeable event, mere possibility, or even sub- 
stantial probability.” Id. 


Based on these specific facts, this Court in Woodson defined a 
narrow exception to the general exclusivity provisions of the North 
Carolina Workers’ Compensation Act. We specifically held that 


when an employer intentionally engages in misconduct knowing 
it is substantially certain to cause serious injury or death to 
employees and an employee is injured or killed by that miscon- 
duct, that employee, or the personal representative of the estate 
in case of death, may pursue a civil action against the employer. 
Such misconduct is tantamount to an intentional tort, and civil 
actions based thereon are not barred by the exclusivity provi- 
sions of the Act. 


Id. at 340-41, 407 S.E.2d at 228. 


The Woodson exception represents a narrow holding in a fact- 
specific case, and its guidelines stand by themselves. This excep- 
tion applies only in the most egregious cases of employer miscon- 
duct. Such circumstances exist where there is uncontroverted evi- 
dence of the employer's intentional misconduct and where such mis- 
conduct is substantially certain to lead to the employee’s serious 
injury or death. 


In the present case, there is insufficient evidence to reasonably 
support plaintiffs’ contention that defendants intentionally engaged 
in misconduct knowing that it was substantially certain to cause 
serious injury or death to decedent. Indeed, the facts of the present 
case are readily distinguishable from those that gave rise to our hold- 
ing in Woodson. 


In Woodson, the defendant-employer’s president was on the job 
site and observed first-hand the obvious hazards of the deep trench 
in which he directed the decedent-employee to work. Id. at 335, 407 
S.E.2d at 225. Knowing that safety regulations and common trade 
practice mandated the use of precautionary shoring, the defendant- 
employer's president nonetheless disregarded all safety measures 
and intentionally placed his employee into a hazardous situation in 
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which experts concluded that only one outcome was substantially 
certain to follow: an injurious, if not fatal, cave-in of the trench. Jd. at 
345-46, 407 S.E.2d at 231-32. 


In the present case, there is no similar evidence that defendants 
were manifestly indifferent to the health and safety of their employ- 
ees. The Town has a long history of garbage collection, yet there is no 
evidence of record that the Town had been previously cited for mul- 
tiple, significant violations of safety regulations, as in Woodson. On 
the day of the accident, none of the Town’s supervisors were on-site 
to monitor or oversee the workers’ activities. Decedent was not 
expressly instructed to proceed into an obviously hazardous situa- 
tion as in Woodson. There is no evidence that defendants knew 
that the latching mechanism on the truck was substantially certain to 
fail or that if such failure did occur, serious injury or death would be 
substantially certain to follow. As discussed in Woodson, simply hav- 
ing knowledge of some possibility, or even probability, of injury 
or death is not the same as knowledge of a substantial certainty of 
injury or death. 


In Woodson, evidence was presented from which a jury could rea- 
sonably conclude that the defendant-employer’s president recognized 
the immediate hazards of his operation and consciously elected to 
forgo critical safety precautions. Id. at 345, 407 S.E.2d at 231. Here, 
there is no such evidence. Moreover, in Woodson, the employee 
worked in a deep, narrow trench in which it was impossible for him 
to escape or avoid injury once the soil around him began to cave in. 
Here, however, decedent was not so helpless. In sum, the forecast of 
evidence in the present case fails to establish that defendants inten- 
tionally engaged in misconduct knowing that it was substantially cer- 
tain to cause serious injury or death to decedent. The facts of this 
case involve defective equipment and human error that amount to an 
accident rather than intentional misconduct. 


We therefore conclude that plaintiffs failed to raise a genuine 
issue of material fact as to defendants’ civil liability under the 
Woodson exception to the general exclusivity provisions of the North 
Carolina Workers’ Compensation Act. Accordingly, we reverse the 
ruling of the Court of Appeals and instruct that court to reinstate the 
original order of the Superior Court, Halifax County, granting sum- 
mary judgment in favor of defendants. 


REVERSED. 
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IN RE: INQUIRY CONCERNING A JUDGE, NOS. 270 & 280 EVELYN W. HILL, 
RESPONDENT 


No. 316A03 
(Filed 7 November 2003) 


Judges— censure of superior court judge 


A superior court judge is censured by the Supreme Court for 
conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute based upon the following 
actions: (1) making unwarranted critical remarks to an attorney, 
during the attorney’s argument in support of a motion, accusing 
the attorney of being insensitive and heartless and suggesting 
that she was an incompetent attorney; and (2) assaulting a deputy 
sheriff by reaching for his genitals after directing him to get out 
of the way as the judge entered a clerk of court’s office and mak- 
ing improper remarks to the deputy. 


This matter is before the Court upon a recommendation by the 
Judicial Standards Commission, entered 29 May 2003, that respond- 
ent, Judge Evelyn W. Hill, a judge of the General Court of Justice, 
Superior Court Division, Tenth Judicial District of the State of North 
Carolina, be censured for conduct prejudicial to the administration of 
justice that brings the judicial office into disrepute in violation of 
Canons 2A and 3A(38) of the North Carolina Code of Judicial Conduct. 
Considered in the Supreme Court 16 October 2003. 


No counsel for Judicial Standards Commission or respondent. 
ORDER OF CENSURE 


In letters dated 26 July 2001 and 11 March 2002, the Judicial 
Standards Commission (Commission) notified Judge Evelyn W. Hill 
(respondent) that it had ordered a preliminary investigation to deter- 
mine whether formal proceedings under Commission Rule 9 should 
be instituted against her. The subject matter of the investigation 
included allegations that: 1) on 10 May 2001, respondent engaged in 
ex parte communications with and displayed excessive personal 
familiarity toward Eric Scheiner, the plaintiff in a case in which 
respondent was hearing a motion that day; 2) that respondent made 
unwarranted critical and demeaning remarks to attorney Kerry E. 
Larsen on 7 May 2001, during her argument in support of a motion 
before respondent; and 3) that respondent assaulted Franklin County 


560 IN THE SUPREME COURT 


IN RE HILL 
[357 N.C. 559 (2003)] 


Deputy Sheriff Brian Bowers on 13 February 2002, by reaching for his 
genitals after directing him to get out of her way as she entered the 
Franklin County Clerk of Superior Court’s offices. 


On 21 August 2002, special counsel for the Commission filed a 
complaint alleging in pertinent part: 


3. The respondent has subjected an attorney and a deputy 
sheriff to verbal statements or physical acts or both that were 
unbecoming to her and demeaning to the dignity, integrity, and 
honor of the judicial office on the following occasions: 


a. The respondent presided over the May 7, 2001, civil ses- 
sion of Durham County Superior Court and heard a motion in 
McGeorge v. Ponsell, Broyles, et al., Durham County file number 
01 CVS 826. Attorney Kerry E. Larsen appeared and argued the 
motion on behalf of the defendants. During attorney Larsen’s 
argument in support of the motion, the respondent interrupted 
and demanded her personal opinion about a legal issue. When 
attorney [Larsen] declined to express such an opinion, the 
respondent engaged in unwarranted, unprovoked personal 
and professional criticism of attorney Larsen, accusing her 
of being insensitive and heartless and suggesting she was an 
incompetent attorney. 


b. The respondent was assigned to hold court in Franklin 
County during the week of February 11-15, 2002. As the respond- 
ent was entering the offices of the Franklin County Clerk 
of Superior Court around lunchtime on February 13, 2002, 
Franklin County deputy sheriff Brian W. Bowers was exiting 
those offices. The respondent and deputy Bowers met in the 
doorway area, and the respondent directed deputy Bowers to 
“Get the hell out of my way.” When deputy Bowers hesitated, the 
respondent extended her open right hand toward him in a man- 
ner that appeared to those present that she intended to grab his 
genitals. Deputy Bowers deflected the respondent’s hand with his 
and applied pressure to her fingers to stop the assault. Deputy 
Bowers released the respondent’s hand as soon as she identified 
herself as a judge. Both the respondent and deputy Bowers exited 
the Clerk’s offices at that time along with two (2) other deputy 
sheriffs who had been waiting for deputy Bowers. Whereupon, 
the respondent stated in the presence of the three (3) deputy 
sheriffs words to the effect that either “It’s been a while since I’ve 
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shoved a male’s balls down his throat” or “It’s been a while since 
I shoved a man’s balls through his nose holes.” 


4. The actions of the respondent on both of the occasions 
described in paragraphs 3a and 3b above constitute conduct prej- 
udicial to the administration of justice that brings the judicial 
office into disrepute and are in violation of Canons 1, 2A, and 
3A(3) of the North Carolina Code of Judicial Conduct. 


On 5 September 2002, respondent answered the complaint, in 
pertinent part, as follows: 


3. Denied. 


3a. It is admitted that Judge Hill conducted a motion 
hearing in the case set out in paragraph 3a of the Complaint, and 
that attorney Kerry E. Larsen appeared and argued the motion on 
behalf of the defendants. The full transcript of this hearing 
reflects what was said at the hearing. Judge Hill’s comments and 
questions were in no way intended to be demeaning or a “per- 
sonal attack,” but rather reflected Judge Hill’s concern for the 
victim in the case and for ensuring that a fair and legal result 
occurred. Except as herein admitted, the allegations of para- 
graph 3a are denied. 


3b. It is admitted that Judge Hill held court in Franklin 
County during the week of February 11, 2002. It is further admit- 
ted that on or about February 13, 2002, outside of a back office of 
the clerk of court, Investigator Winstead and Detective Philbeck 
of the Franklin County Sheriff’s Department were talking with 
Judge Hill. Inside of this office were Deputy Bowers of the 
Franklin County Sheriff’s Department, and Amy Leonard and 
Barbara Dickerson, both employees of the Franklin County 
Clerk’s Office. No member of the public was present inside or 
outside the office. Winstead, Philbeck, and Judge Hill stood out- 
side the doorway to the office for some time, talking and joking. 
Winstead then stuck his head inside the doorway and said “Brian, 
let’s go” to Deputy Bowers, who stood and started to walk out the 
doorway. As this was occurring, Judge Hill entered the doorway. 
Judge Hill told Bowers to get out of her way, and jokingly made a 
gesture with her hand toward the area of [Bowers’] midsection. 
Bowers grabbed Judge Hill’s hand, at which time Judge Hill 
laughed and said, “Wait, I am a judge.” Bowers released Judge 
Hill’s hand, and Judge Hill laughed and made a joking comment 
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to the three deputy sheriffs involving the male anatomy (upon 
information and belief, neither of the clerk’s office personnel 
have stated that they heard this comment). Bowers immediately 
believed that this was a joke that Winstead and Philbeck had got- 
ten Judge Hill to engage in with him. The three deputy sheriffs 
and Judge Hill all moved to the hallway, where they laughed 
among themselves about the episode. During these events, 
Bowers was dressed in a grey sweatshirt with the letters 
“E.C.S.D.” and had his firearm holstered on his side—obviously 
dressed as law enforcement. Deputy Bowers has stated that he 
was in no way offended or assaulted during the events, that he 
does not wish to complain against Judge Hill in any way, and 
that he views this as joking horseplay among courthouse person- 
nel. Except as herein admitted, the allegations of paragraph 3b 
are denied. 


4. Denied. 


On 27 February 2003, the Commission served respondent with a 
notice of formal hearing concerning the charges alleged. The 
Commission conducted the hearing on 1 May 2003, at which time 
special counsel for the Commission presented evidence supporting 
the allegations in the complaint. The Commission found, inter alia, 
the following: 


7. The respondent presided over a civil session of Durham 
County Superior Court on May 7, 2001, and heard a motion in 
McGeorge v. Ponsell, Broyles, et al., Durham County file number 
01 CVS 826. Attorney Kerry E. Larsen appeared and argued the 
motion on behalf of the defendant Duke University. During 
Larsen’s argument in support of the motion, the respondent inter- 
rupted and demanded that Larsen give her personal opinion 
about what Larsen in her “heart of hearts” thought the plaintiff 
knew. When attorney [Larsen] declined to express such an opin- 
ion, the respondent became annoyed with [Larsen]. Respondent 
then assumed what she described as a “D.A. mode” in which she 
intensely questioned [Larsen]. During the said “D.A. mode” of 
questioning, Respondent told [Larsen], “J think it’s important to 
focus on the human side, and I haven’t heard anything you’ve said 
so far to suggest you even have a heart.” During respondent’s sub- 
sequent questioning, [Larsen] was unable to answer a question 
involving a date. Upon [Larsen’s] admission that she did not know 
the answer, respondent asked Larsen, “Pretty incompetent, isn’t 


IN THE SUPREME COURT 563 


IN RE HILL 
[357 N.C. 559 (2003)] 


it?” At all times during the hearing of the motion, [Larsen] 
remained composed and professional. At no time prior to or dur- 
ing the hearing did [Larsen] act in such a manner that would pro- 
voke [or] justify the personal and professional criticism leveled 
against her by the respondent. 


8. The respondent was assigned to hold court in Franklin 
County during the week of February 11-15, 2002. As the respond- 
ent was entering one of the offices of the Franklin County Clerk 
of Superior Court around lunchtime on February 138, 2002, 
Franklin County deputy sheriff Brian W. Bowers was exiting the 
office, after talking with employees in the Clerk’s Office, Amy 
Leonard and Barbara Dickerson. The respondent and Bowers 
simultaneously entered into the doorway area from opposite 
directions, at which time the following exchange took place: 


Respondent: “Get out of my way.” 
Bowers: “Excuse me.” 
Respondent: “Get the hell out of my way.” 


Respondent then extended her hand toward Bowers in a manner 
that appeared, to Leonard, Dickerson and Bowers, that she 
intended to grab his genitals. Bowers, in an attempt to prevent an 
assault upon himself, caught the respondent's hand with his hand 
and bent her fingers backward to stop her action. Bowers, who 
did not know the respondent’s identity or that the respondent 
was a judge, released the respondent’s hand as soon as the 
respondent was identified to Bowers as a judge. Both the 
respondent and deputy Bowers exited the Clerk’s office and were 
joined in the hallway by deputy sheriffs Travis Philbeck and Kent 
Winstead, who had been behind the respondent outside the door- 
way. Whereupon the following exchange took place: 


Respondent: “Are you scared?” 
Bowers: “Yes.” 


Respondent: “It’s been a while since I shoved a male's balls 
through his nose holes.” 


9. Respondent admitted making the statement attributed to 
her in paragraphs 7. and 8. above, and stated that she was “horri- 
fied” at her statements. 
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After hearing all of the evidence, the Commission concluded 
on the basis of clear and convincing evidence that respondent’s 
conduct constituted: 


b. conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute as defined in In re Edens, 290 
N.C. 299, 226 S.E.2d 5 (1976). 


The Commission recommended that this Court censure 
respondent. 


In reviewing the Commission’s recommendations pursuant to 
N.C.G.S. §§ 74-376 and 7A-377, this Court acts as a court of original 
jurisdiction, rather than in its usual capacity as an appellate court. 
See In re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912 (1978), cert. 
denied, 442 U.S. 929, 61 L. Ed. 2d 297 (1979). Moreover, the 
Commission’s recommendations are not binding upon this Court. In 
re Nowell, 293 N.C. 235, 244, 237 S.E.2d 246, 252 (1977). We consider 
the evidence and then exercise independent judgment as to whether 
to censure, to remove, or to decline to do either. Id. 


The quantum of proof in proceedings before the Commission is 
proof by clear and convincing evidence. See id. at 247, 237 S.E.2d at 
254. Such proceedings are not meant “to punish the individual but to 
maintain the honor and dignity of the judiciary and the proper admin- 
istration of justice.” Jd. at 241, 237 S.E.2d at 250. After thoroughly 
examining the evidence presented to the Commission, we conclude 
the Commission’s findings of fact are supported by clear and con- 
vincing evidence and adopt them as our own. See In re Harrell, 331 
N.C. 105, 110, 414 S.E.2d 36, 38 (1992). 


We note that the findings of fact contained in paragraph number 
7 above would not, in and of themselves, likely be viewed as conduct 
prejudicial to the administration of justice. However, respondent’s 
conduct, based on the totality of the events cited, does rise to a level 
of conduct prejudicial to the administration of justice that brings the 
judicial office into disrepute. In light of the foregoing, we conclude 
that respondent’s actions constitute conduct in violation of Canons 
2A and 38A(38) of the North Carolina Code of Judicial Conduct. 
Therefore, pursuant to N.C.G.S. §§ 7A-376 and 7A-377 and Rule 3 of 
the Rules for Supreme Court Review of Recommendations of the 
Judicial Standards Commission, it is ordered that respondent, Judge 
Evelyn W. Hill, be and she is hereby, censured for conduct preju- 
dicial to the administration of justice that brings the judicial office 
into disrepute. 
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By order of the Court in Conference, this the 6th day of 
November, 2003. 


Brady, J. 
For the Court 


PHIL S. TAYLOR, EMPLOYEE v. BRIDGESTONE/FIRESTONE, EMPLOYER, 
GALLAGHER BASSETT SERVICES, CARRIER 


No. 280A03 
(Filed 7 November 2003) 


Workers’ Compensation— future medical -treatment—initial 
burden of proof 
The decision of the Court of Appeals in a workers’ compen- 
sation case is reversed for the reason stated in the dissenting 
opinion in the Court of Appeals that there was competent evi- 
dence in the record to support the Industrial Commission’s find- 
ing that plaintiff failed to meet his initial burden of proving that 
there was a substantial risk of future medical treatments. 


Appeal pursuant to N.C.G.S. § 7A-380(2) from the decision of a 
divided panel of the Court of Appeals, 157 N.C. App. 453, 579 S.E.2d 
413 (2003), vacating an opinion and award of the North Carolina 
Industrial Commission filed 18 January 2002 and remanding for 
rehearing and findings of fact. Heard in the Supreme Court 14 
October 2003. 


Edwards & Ricci, PA., by Brian M. Ricci, for plaintiff-appellee. 
Cranfill, Sumner & Hartzog, L.L.P., by David A. Rhoades and 
Jaye E. Bingham, for defendant-appellants. 

PER CURIAM. 


The decision of the Court of Appeals is reversed for the reasons 
stated in the dissenting opinion. 


REVERSED. 
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PETER BREVORKA AnD WIFE CAROLE BREVORKA v. WOLFE CONSTRUCTION, INC. 


No. 76A03 
(Filed 7 November 2003) 


Vendor and Purchaser; Warranties— warranty of habitability— 
limited warranty agreement-—civil action not barred 


The decision of the Court of Appeals in this case is reversed 
for the reason stated in the dissenting opinion in the Court of 
Appeals that the language of a limited warranty agreement for a 
house purchased by plaintiffs did not bar plaintiffs from main- 
taining an action for breach of the implied warranty of habitabil- 
ity or workmanlike quality against the builder-vendor. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. 353, 573 S.E.2d 
656 (2002), reversing an order entered 3 October 2001 by Judge 
Catherine C. Eagles in Superior Court, Guilford County, and remand- 
ing for entry of a stay of plaintiffs’ action pending arbitration. Heard 
in the Supreme Court 13 October 2003. 


Alexander Ralston, Speckhard & Speckhard, L.L.P., by Stanley 
E.. Speckhard, for plaintiff-appellants. 


Tuggle Duggins & Meschan, P.A., by Kenneth J. Gumbiner, for 
defendant-appellee. 


Roy Cooper, Attorney General, by Gary R. Govert, Special 
Deputy Attorney General, on behalf of the Consumer Protec- 
tion Division of the North Carolina Department of Justice, 
AMICUS CUrLAE. 


Lewis & Roberts, PLLC, by Gary W. Jackson and Kurt F 
Hausler, on behalf of the North Carolina Academy of Trial 
Lawyers, amicus curiae. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse 
the decision of the Court of Appeals. 


REVERSED. 


Justice EDMUNDS did not participate in the consideration or 
decision of this case. 
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OLIVER WRIGHT LEARY vy. N.C. FOREST PRODUCTS, INC., CANAL WOOD CORPO- 
RATION, MOSES LASITTER, JOSEPH WETHERINGTON, CHRISTOPHER L. 
WETHERINGTON, TAMMY WETHERINGTON, MAMIE E. LEARY, T. BARBARA 
LEARY, MAMIE RUTH LEARY CLAGGETT, ELMER LEE LEARY, SR., PATTIE 
LEARY, LINWOOD RICHARD LEARY, SR., SANDRA LEARY GRISSOM, LAURA M. 
LEARY ELLIOTT, ALLEN R. ELLIOTT, SHIRLEY LEARY STATEN, HAROLD 
J.R. LEARY, RICHARD SMITH, ELMER LEE LEARY, JR., PATRICK L. LEARY, 
KENNETH LEARY, ARLENE P. SMITH, anp THE LAW FIRM OF LEE, HANCOCK, 
LASITTER & KING 


No. 277A03 
(Filed 7 November 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 157 N.C. App. 396, 580 S.E.2d 
1 (2003), affirming an order entered 30 July 2001 by Judge W. Russell 
Duke, Jr. in Superior Court, Pitt County. Heard in the Supreme Court 
15 October 2003. 


Loflin & Loflin, by Thomas F: Loflin, and Oliver Wright Leary, 
pro se, for plaintiff-appellant. 


Lee, Hancock & Lasitter, PA., by Moses D. Lasitter, for 
defendant-appellees N.C. Forest Products, Inc., Moses Lasitter, 
Joseph Wetherington, Christopher L. Wetherington, Tammy 
Wetherington, and The Law Firm of Lee, Hancock, Lasitter 
& King. 


Dees, Smith, Powell, Jarrett, Dees & Jones, by Tommy W. 
Jarrett, for defendant-appellee Canal Wood Corporation. 


David C. Sutton, for defendant-appellees Mamie E. Leary, 
T. Barbara Leary, Mamie Ruth Leary Claggett, Elmer Lee 
Leary, Sr., Pattie Leary, Linwood Richard Leary, Sr., Sandra 
Leary Grissom, Laura M. Leary Elliott, Allen R. Elliott, Shirley 
Leary Staten, Harold J.R. Leary, Richard Smith, Elmer Lee 
Leary, Jr., Patrick L. Leary, Kenneth Leary, and Arlene P. 
Smith. 


PER CURIAM. 


AFFIRMED. 
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IN THE MATTER OF: NICOLE HOPE YOCUM, A JUVENILE 


No. 313A03 
(Filed 7 November 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 158 N.C. App. —, 580 S.E.2d 
399 (2003), affirming an order terminating parental rights entered 17 
October 2001 by Judge Charles Brown in District Court, Rowan 
County. Heard in the Supreme Court 14 October 2003. 


Charles W. Porter for petitioner-appellee Brenda Lee Yocum. 


Sofie W. Hosford for respondent-appellant Adam Jermaine 
Austin. 


PER CURIAM. 


AFFIRMED. 
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IN RE WILL OF JOHNSTON 
(357 N.C. 569 (2003)] 


IN THE MATTER OF THE WILL OF CHARLES RICHARD JOHNSTON, DECEASED 


No. 242A03 
(Filed 7 November 2003) 


Appeal pursuant to N.C.G.8. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 157 N.C. App. 258, 578 S.E.2d 
635 (2003), dismissing as interlocutory an appeal of an order entered 
22 January 2002 by Judge Paul L. Jones in Superior Court, New 
Hanover County. Heard in the Supreme Court 14 October 2003. 


Shipman & Associates, L.L.P., by Gary K. Shipman and 
William G. Wright, for propounder-appellee Constance Sophia 
Johnston. 


Hogue Hill Jones Nash & Lynch, LLP, by David A. Nash, for 
caveator-appellants Charles Richard Johnston, Jr.; Jennifer J. 
Mangan; and Lorie J. McCabe. 

PER CURIAM. 

AFFIRMED. 


Justice BRADY did not participate in the consideration or deci- 
sion of this case. 
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JOHNSON v. BOARD OF TR. OF DURHAM TECHNICAL CMTY. COLL. 
[357 N.C. 570 (2003)) 


SUSAN F. JOHNSON v. BOARD OF TRUSTEES OF DURHAM TECHNICAL 
COMMUNITY COLLEGE 


No. 236PA03 
(Filed 7 November 2003) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 157 N.C. App. 38, 577 S.E.2d 
670 (2003), reversing and remanding a memorandum of decision and 
judgment entered by Judge Howard E. Manning, Jr., on 12 September 
2001 in Superior Court, Durham County. Heard in the Supreme Court 
14 October 2003. 


Glenn, Mills & Fisher, PA., by Stewart W. Fisher, for plaintzff- 
appellee. 


Haywood, Denny & Miller, L.L.P., by George W. Miller, III, and 
George W. Miller, Jr., for defendant-appellant. 


North Carolina Academy of Trial Lawyers and the American 
Civil Liberties Union of North Carolina Legal Foundation, Inc., 
by Lynn Fontana, Counsel; and American Civil Liberties 
Union of North Carolina Legal Foundation, Inc., by Seth H. 
Jaffe, Counsel, amici curiae. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


IN THE SUPREME COURT ov] 


LANCASTER v. MAPLE ST. HOMEOWNERS ASS’N 
[357 N.C. 571 (2003)] 


CAROLYN AVERITT LANCASTER, CHARLES S. FOX, INDIVIDUALLY AND AS EXECUTOR OF 
THE ESTATE OF CORNELIA AVERITT FOX, DECEASED, JANE GREGG DERBY, 
SABRA GREGG CAMPBELL anpD MARY MAC GREGG WILKINSON v. MAPLE 
STREET HOMEOWNERS ASSOCIATION, INC., A NONPROFIT NORTH CAROLINA 
CORPORATION 


No. 206A03 
(Filed 7 November 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 156 N.C. App. 429, 577 S.E.2d 
365 (2003), ordering a new trial after appeal of judgment entered 14 
August 2001 by Judge Dexter Brooks in Superior Court, Columbus 
County. Heard in the Supreme Court 16 October 2003. 


Mitchell, Brewer, Richardson, Adams, Burge & Boughman, by 
Ronnie M. Mitchell and Coy E. Brewer, Jr, for plaintiffs- 
appellants. 


Michael W. Willis; and Ward and Smith, PA., by Kenneth R. 
Wooten and Hugh R. Overholt, for defendant-appellee. 


PER CURIAM. 
AFFIRMED. 


Justice BRADY did not participate in the consideration or deci- 
sion of this case. 
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STATE v. PARTRIDGE 
[357 N.C. 572 (2003)} 


STATE OF NORTH CAROLINA v. STEVEN LAMAR PARTRIDGE 


No. 269PA03 
(Filed 7 November 2003) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 157 N.C. App. 568, 579 S.E.2d 
398 (2003), vacating a judgment entered 12 June 2002 by Judge 
Robert P. Johnston, in Superior Court, Mecklenburg County, and 
remanding for imposition of a new judgment and sentencing. Heard 
in the Supreme Court 16 October 2003. 


Roy Cooper, Attorney General, by William P. Hart, Special 
Deputy Attorney General, for the State-appellant. 


William B. Gibson for defendant-appellee. 
PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 


IN THE SUPREME COURT 573 
MELTON v. FAMILY FIRST MORTGAGE CORP. 
[357 N.C. 573 (2003)] 


NELLIE H. MELTON v. FAMILY FIRST MORTGAGE CORPORATION, FLAGSTAR 
BANK, FSB, UNION PLANTERS BANK NA, T. DAN WOMBLE As TRUSTEE ON A 
DEED OF TRUST MADE BY THE PLAINTIFF, AND LORI MELTON FRYE 

No. 164A03 


(Filed 7 November 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 156 N.C. App. 129, 576 S.E.2d 
365 (2003), affirming an order for summary judgment signed 6 
November 2001 by Judge Beverly T. Beal in Superior Court, Forsyth 
County. Heard in the Supreme Court 14 October 2003. 


S. Mark Rabil for plaintiff-appellant. 


Allman Spry Leggett & Crumpler, PA., by W. Rickert Hinnant, 
for defendant-appellee Family First Mortgage Corporation. 


PER CURIAM. 


AFFIRMED. 
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BOWEN v. MABRY 
[357 N.C. 574 (2003)] 


DIANE WILSON BOWEN, EXECUTRIX OF THE ESTATE OF BRUCE PICKETT WILSON v. 
PAMELA Y. MABRY, EXECUTRIX OF THE ESTATE OF JOSEPHINE DOWNER WILSON 


No. 47PA03 
(Filed 7 November 2003) 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 154 N.C. App. 734, 572 S.E.2d 
809 (2002), reversing and remanding an order entered 16 November 
2001 by Judge Jimmy L. Myers in District Court, Davidson County. 
Heard in the Supreme Court 15 October 2003. 


Biesecker, Tripp, Sink & Fritts, by Max R. Rodden, for plaintiff- 
appellee. 


Michelle D. Reingold for defendant-appellant. 


PER CURIAM. 


DISCRETIONARY REVIEW IMPROVIDENTLY ALLOWED. 
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LEE v. BRIAN CTR. 
(357 N.C. 575 (2003)] 


MARY TATE LEE, EMPLOYEE v. BRIAN CENTER, EMPLOYER AND SELF-INSURED/KEY 
RISK MANAGEMENT SERVICES, SERVICING AGENT 
No. 651PA02 
(Filed 7 November 2003) 


On writ of certiorari pursuant to N.C.G.S. § 7A-32(b) of an unpub- 
lished decision of the Court of Appeals, 153 N.C. App. 200, 569 S.E.2d 
32 (2002), reversing an opinion and award entered by the North 
Carolina Industrial Commission on 11 December 2000 and remanding 
to the full Commission to enter findings of fact and conclusions of 
law. Heard in the Supreme Court 15 October 2003. 


Waymon L. Morris for plaintiff-appellee. 


Young Moore and Henderson PA., by J.D. Prather and Michael 
W. Ballance, for defendant-appellant. 


PER CURIAM. 


WRIT OF CERTIORARI IMPROVIDENTLY ALLOWED. 
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PHILLIPS v. TRIANGLE WOMEN’S HEALTH CLINIC, INC. 
[357 N.C. 576 (2003)] 


MICHELLE BATTLE PHILLIPS v. A TRIANGLE WOMEN’S HEALTH CLINIC, INC. 
AND STUART L. SCHNIDER, M.D. 


No. 81A03 
(Filed 7 November 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 155 N.C. App. 372, 573 S.E.2d 
600 (2002), affirming in part and reversing in part orders entered 26 
October 2000 and 6 August 2001 by Judge Abraham Penn Jones, and 
orders entered 19 March 2001 and 6 August 2001 by Judge Donald W. 
Stephens, in Superior Court, Wake County. On 12 June 2003, the 
Supreme Court granted discretionary review of additional issues. 
Heard in the Supreme Court 16 October 2003. 


Burford & Lewis, PLLC, by Robert J. Burford and James W. 
Vaughan, for plaintiff-appellant and -appellee. 


Yates, McLamb & Weyher, L.L.P., by John W. Minier, for defend- 
ant-appellant and -appellee Stuart L. Schnider, M.D. 


PER CURIAM. 


AFFIRMED; DISCRETIONARY REVIEW IMPROVIDENTLY 
ALLOWED. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G:.S. 




















Adams, Kleemeier, 
Hagan, Hannah & 
Fouts, PLLC v. 
Jacobs 


for Appropriate Sanctions Pursuant to 
Rules 14(c) and 25(b) of the North 
Carolina Rules of Appellate Procedure 
(COA02-789) 












Case below: 
158 N.C. App. 376 






No. 378A03 


No. 529A03 
No. 459P03 


No. 410P03 
No. 458P03 


Ashton v. City of 
Concord 





Question (COA02-1257) 











Case below: 2. Def’s Motion to Dismiss appeal 


160 N.C. App. 250 






Intervenors’ (Shelley Blum and Deborah 
Blum) PWC to Review the Decision of the 
COA (COA02-1091) 






Blum v. Rhodes 







Case below: 
158 N.C. App. 743 







1. Def’s NOA (Constitutional Question) 





Calloway v. 
Onderdonk 






2. Def’s PDR Under N.C.G:S, § 7A-31 
(COA02-1076) 





Case below: 
158 N.C. App. 743 





Plt’s Petition for Rehearing of PDR 
(COA02-1215) 





Carter v. Cook 






Case below: 
158 N.C. App. 7438 







357 N.C. 504 











Conseco Fin. No. 491P03 |Defendant-Appellants’ PDR Under 
Servicing Corp. v. N.C.G.S. § 7A-31 (COA02-913) 
Home City, Ltd. 

Case below: 

159 N.C. App. 465 

Downs v. State No. 395PA03 |Plts’ PDR Under N.C.G.S. § 7A-31 






(COA02-969) 






Case below: 
159 N.C. App. 220 







Defs’ PDR Under N.C.G.S. § 7A-31 
(COA02-1179) 


Dukes v. Bergman 









Case below: 
159 N.C. App. 465 





No. 501P03 


Defs’ (David Queller and Ira Born) Motion 


1. Plt’s NOA Based Upon a Constitutional 








517 
7TA-31 


Denied 
10/23/03 





1. — 
2. Allowed 


1. Dismissed 


2. Denied 


Dismissed 


Denied 
10/06/03 


578 IN THE SUPREME COURT 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


No. 180P03 


Evans v. Anderson | No. 487P03 
Case below: 

159 N.C. App. 465 

No. 445P03 


No. 513P03 
No. 474P03 


No. 430A03 
No. 500A03 










1. Def’s Motion to Reconsider Notice of |1. Dismissed 
Writ of Habeas Corpus and to Dismiss 
Fraudulent Child Support Charges and 
Case in its Entirety Due to Extortion and 


Blackmail (COA98-1324) 


Dye v. Dye 






Case below: 
357 N.C. 458 



















2. Def’s Motion to Reconsider Notice for |2. Dismissed 


PWC for Discretionary Review 












3. Def’s Motion to Remove Judges 
William L. Daisy and Joseph E. Turner, Jr. 






3. Dismissed 






4. Def’s Motion for Judges Daisy and 
Turner to Pay Restitution 





4. Dismissed 


Allowed for 
fifteen days 











Plts’ PDR Under N.C.G.S. § 7A-31 
(COA02-1107) 














Defs’ PDR Under N.C.G:S. § 7A-31 
(COA02-651) 


Farm Bureau Ins. 
Co. of N.C., Inc. v. 
Blong 



















Case below: 
159 N.C. App. 365 











Haizlip v. MFI of 
S.C., Ine. 


Def’s (Stephen K. Miller) PDR Under 
N.C.G.S. § 7A-31 (COA02-1027) 















Case below: 
159 N.C. App. 466 





Pit’s PDR Under N.C.G.S. § 7A-31 
(COA02-1007) 






Hodgin v. Hodgin 










Case below: 
159 N.C. App. 635 







Hunt v. N.C. State 
Univ. 


Plt’s and Def’s Motion to Dismiss Appeal 
(COA02-842) 














Case below: 
159 N.C. App. 111 











Jeffrey R. Kennedy, 
D.D.S., PA. v. 
Kennedy 


Plt’s Motion for Temporary Stay of 
Appellate Proceedings (COA02-1198) 











Case below: 
160 N.C. App. 1 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


Martin v. Martin No. 396P03 Defs’ PWC to Review the Decision of the {Denied 
Bros. Grading COA (COA02-381) 

Case below: 

158 N.C. App. 503 

N.C. State Bar v. No. 451P03 Plt’s PDR Under N.C.G.S. § 7A-31 Denied 
Rudisill (COA02-1159) 

Case below: 

159 N.C. App. 704 


National Alliance No. 470PA03 | Def’s PDR Under N.C.G.S. § 7A-31 Allowed 

for the Mentally II (COA02-1182) 10/20/03 

v. County of 

Cumberland 

Case below: 

159 N.C. App. 466 

Petho v. Wakeman | No. 492P03 | Def's (Shawnee Wakeman) PDR Under Denied 
N.C.G.S. § 7A-31 (COA02-1338) 

Case below: 

159 N.C. App. 467 

State v. Barton No. 511P03 Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1675) 

Case below: Orr, J., 

159 N.C. App. 467 recused 

State v. Bellamy No. 452P03 Def's PWC to Review the Decision of the | Denied 
COA (COA02-1313) 

Case below: 

159 N.C. App. 143 

State v. Call No. 341A96-8 | Def’s PWC to Review the Order of the Denied 
Superior Court 

Case below: 

Wilkes County 

Superior Court 

State v. Clark No. 502P03_~—s| Def’s PDR Under N.C.G.S, § 7A-31 Denied 
(COA02-1699) 

Case below: 

160 N.C. App. 250 

State v. Dammons_ | No. 494P03 Def’s PDR Under N.C.G.S. § 74-31 Denied 
(COA02-625) 

Case below: Orr, J., 

159 N.C. App. 284 recused 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


State v. Donevan No. 546P03 Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-899) 

Case below: 

160 N.C. App. 252 

State v. Fowler No. 5238P03 Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-730) 

Case below: 

159 N.C. App. 504 

State v. Glasco No. 547P03 —| Def’s PDR Under N.C.G:S. § 7A-31 Denied 
(COA02-602) 

Case below: 

160 N.C. App. 150 

State v. Haskins No. 566P03 1. Def’s NOA Based on a Constitutional 1.—— 
Question (COA02-1225) 

Case below: 

160 N.C. App. 349 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. AG’s Motion to Dismiss Appeal 3. Allowed 

State v. Holbrooks | No. 479P03 Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-1661) 

Case below: 

159 N.C. App. 467 


State v. Holden No. 574PA03 | AG’s Motion for Temporary Stay Allowed pend- 
(COA02-1478) ing determina- 
Case below: tion of the 
160 N.C. App. 503 State’s PDR 
10/24/03 
No. 


State v. Jones 497A93-5 | 1. Def’s PWC to Review the Superior Court} 1. Denied 
Order 

Case below: 

Duplin County 2. Def’s Motion for a Hearing Concerning | 2. Denied 


Superior Court Appropriate Relief 


3. Def’s Motion for $1.12 Billion 3. Denied 
Settlement for Injustice 


State v. Keel No. 134A493-121| AG’s Motion to Bypass the COA on Dismissed as 
Defendant’s Application for Writ of moot 

Case below: Habeas Corpus as to Involuntary 10/31/03 

Edgecombe County Manslaughter Conviction 

Superior Court 


State v. Keel No. 134A93-13] Def’s Motion to Stay Execution Denied 
Case below: 

Edgecombe County 

Superior Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-3] 


No. 436P03 


524P03 


No. 
No. 






























1. Def’s NOA Based Upon a Constitutional} 1. — 
Question (COA02-956) 








State v. McKisson 








Case below: 


159 N.C. App. 229 2. Def’s PDR Under N.C.G.S, § 7A-31 2. Denied 







3. Def’s (Alternative) PDR Under N.C.G.S. | 3. Denied 
§ 7A-31 


4, AG’s Motion to Dismiss Appeal 4. Allowed 


Def’s PWC to Review the Decision of the | Denied 
COA (COA02-1522) 
— 


1. Def’s NOA Based Upon a Constitutional 
Question (COA02-893) 


State v. Medlin 









Case below: 
158 N.C. App. 314 








State v. Miles 





Case below: 


159 N.C. App. 468 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 





3. AG’s Motion to Dismiss Appeal 3. Allowed 


No. 488P03 


418P03 
No. 414P03 


1. Def’s NOA Based Upon a Constitutional] 1. — 
Question 





State v. Nevills 


Case below: 
158 N.C. App. 733 





2. Def’s PDR Under N.C.GS. § 7A-31 2. Denied 
(COA02-774) 





3. AG’s Motion to Dismiss 3. Allowed 


Def’s PDR Under N.C.G.8. § 7A-31 Denied 
(COA02-849) 






State v. Rasmussen 





Case below: 
158 N.C. App. 544 















State v. Richardson | No. 475P03 | Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1082) 

Case below: 

159 N.C. App. 468 

State v. Scercy No. 495P03 1. Def’s NOA Based Upon a Constitutional | 1. — 
Question (COA02-772) 

Case below: 

159 N.C. App. 344 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. AG’s Motion to Dismiss Appeal 

State v. Shelman Oo. 






Case below: 
159 N.C. App. 300 





No. 466P03 Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1261) 
State v. Torres No. 5380P03 Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1589) 
Case below: 
160 N.C. App. 251 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


No. 476P03__| Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-744) 


No. 521P03 Plt’s PWC to Review the Decision of the 
COA (COA02-1202) 


State v. Wright 


Case below: 
160 N.C. App. 251 


State Auto Prop. & 
Cas. Ins. Co. v. 
Rankin 


Case below: 
159 N.C. App. 467 


Warnock v. CSX 
Transp., Inc. 


Case below: 
159 N.C. App. 215 


Widener v. Widener 


Case below: 
159 N.C. App. 469 


Wise v. Harrington 
Grove Cmty. Ass’n 


Case below: 
357 N.C. 396 


No. 462P03 Plt’s PDR Under N.C.G.S. § 7A-31 
(COA02-568) 

No. 469P03 1. Def’s PDR Under N.C.G:.S. § 7A-31 
(COA02-1242) 
2. Def’s PWC to Review the Decision 
of the COA 


PETITION TO REHEAR 


No. 428A02 | Defs’ Petition for Rehearing 


Denied 


Denied 


Denied 


1. Denied 


2. Denied 





Denied 
10/31/03 
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STATE v. MILLER 
[357 N.C. 583 (2003)] 


STATE OF NORTH CAROLINA v. CLIFFORD RAY MILLER 


No. 84A02 
(Filed 5 December 2003) 


1. Criminal Law— prosecutor’s argument—defendant’s ver- 
sions of facts not in evidence—not comment on failure to 
testify 

The trial court did not err during a capital sentencing pro- 
ceeding by failing to intervene ex mero motu during the prosecu- 
tor’s closing argument that defendant’s version of the facts is not 
in evidence, because: (1) the prosecutor's statement was aimed 
at demonstrating a weakness in defendant’s theory of the case 
and was not an improper comment on defendant’s failure to tes- 
tify; and (2) the statement properly demonstrated that the evi- 
dence did not confirm defendant’s version of the facts. 


2. Criminal Law— prosecutor’s argument—defendant 
brought electric tape and racquetball to crime scene 
The trial court did not err during a capital sentencing pro- 
ceeding by failing to intervene ex mero motu when the prosecu- 
tor stated during his cross-examination of defendant’s expert 
that defendant brought a knapsack containing electric tape anda 
racquetball to the robbery, because the facts give rise to a rea- 
sonable inference that defendant brought these items to the 
scene of the crime. 


3. Discovery— motion for protective order—psychological 
test data 
The trial court did not err during a capital sentencing pro- 
ceeding by denying defendant’s motion for a protective order 
requiring raw psychological test data pertaining to defendant to 
be released only to qualified professionals retained by the State, 
because the trial court’s order did nothing more than employ the 
provisions of N.C.G.S. § 15A-905(b) which requires this data to be 
disclosed to the State during discovery. 


4. Evidence— psychological test data—discovery—cross- 
examination 
The trial court did not commit plain error during a capital 
sentencing proceeding by failing to intervene ex mero motu to 
prevent alleged misuse of raw psychological test data pertaining 
to defendant during the State’s cross-examination of defendant's 
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expert, because: (1) an expert may be required to disclose the 
underlying facts or data on cross-examination; and (2) if an 
expert obtained any information from a psychological test admin- 
istered to a defendant which related to the expert’s testimony, 
then the test is both discoverable and within the proper scope of 
cross-examination. 


. Sentencing— capital—aggravating circumstances—murder 


committed in commission of kidnapping—pecuniary gain— 
not double counting 


The trial court in a capital sentencing proceeding did 
not allow double counting of elements and evidence between 
two statutory aggravating circumstances and thus did not 
commit plain or harmless error by instructing on the N.C.G.S. 
§ 15A-2000(e)(5) aggravating circumstance that the murder 
was committed in commission of a kidnapping and the N.C.G.S. 
§ 15A-2000(e)(6) aggravating circumstance that the murder was 
committed for pecuniary gain, because: (1) the circumstance of 
committing the murder while in commission of a kidnapping 
directs the jury’s attention to the factual circumstances of 
defendant’s crimes while the circumstance of committing the 
murder for pecuniary gain requires the jury to consider not 
defendant's actions but his motive for killing the victim; and (2) 
both circumstances were supported by sufficient, independent 
evidence apart from that which overlapped. 


Sentencing— capital—aggravating circumstances—murder 
committed in commission of kidnapping—especially 
heinous, atrocious, or cruel 


The trial court in a capital sentencing proceeding did not 
allow double counting of elements and evidence between two 
statutory aggravating circumstances and thus did not com- 
mit plain or harmless error by instructing on the N.C.G.S. 
§ 15A-2000(e)(5) aggravating circumstance that the murder 
was committed in commission of a kidnapping and the N.C.G.S. 
§ 15A-2000(e)(9) aggravating circumstance that the capital felony 
was especially heinous, atrocious, or cruel, because: (1) evidence 
exists separate from the kidnapping showing the murder was 
especially heinous, atrocious, or cruel, including that defendant 
made the victim take off his clothes, put a ball into the victim’s 
mouth, put electrical tape around the victim’s head to secure the 
ball which cut off the victim’s oxygen supply, and defendant 
stabbed the victim ten to thirty times while the victim was alive; 
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and (2) the trial court instructed the jury not to use the same 
evidence as a basis for finding more than one aggravating cir- 
cumstance, and it is presumed that the jury follows the trial 
court's instructions. 


. Sentencing— capital—prosecutor’s argument—aggravating 
circumstances—especially heinous, atrocious, or cruel 


The trial court did not err during a capital first-degree 
sentencing phase by allegedly permitting the prosecutor's 
N.C.G.S. § 15A-2000(e)(9) especially heinous, atrocious, or cruel 
aggravating circumstance argument to go beyond the victim's 
murder experience to include what the victim was thinking dur- 
ing the kidnapping offense as well, because: (1) defendant did not 
object to the prosecutor’s request that the jury imagine defend- 
ant’s feelings during the kidnapping; and (2) the prosecutor's 
argument was not a request for the jury to consider the same evi- 
dence to find aggravating circumstances (e)(5) and (e)(9). 


. Constitutional Law— effective assistance of counsel— 
objective standard of reasonableness 


A defendant in a capital first-degree murder trial was not 
denied effective assistance of counsel based on his counsel’s 
alleged failure to object or preserve error, failure to provide 
prior evaluations to the defense expert, failure to provide a 
prior witness statement to the defense expert, and failure to elicit 
a favorable element of diagnosis from the defense expert, 
because: (1) defendant failed to show that counsel’s performance 
was deficient; (2) defense counsel’s conduct did not fall below 
an objective standard of reasonableness; and (3) defendant 
failed to show counsel made errors so serious that counsel 
was not functioning as the counsel guaranteed defendant by the 
Sixth Amendment. 


. Sentencing— death penalty—proportionate 


The trial court did not err in a first-degree murder trial by 
sentencing defendant to the death penalty, because: (1) defend- 
ant was found guilty on the basis of premeditation and delibera- 
tion and under the felony murder rule; (2) the jury found three 
aggravating circumstances under N.C.G.S. § 15A-2000(e)(5) that 
the murder was committed in commission of a kidnapping, under 
N.C.G.S. § 15A-2000(e)(9) that the murder was especially 
heinous, atrocious, or cruel, and under N.C.G.S. § 15A-2000(e)(6) 
that the murder was committed for pecuniary gain; and (3) 
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defendant presented no evidence showing that he exhibited con- 
cern for the victim after stabbing the victim numerous times. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered by Judge Russell J. Lanier, 
Jr. on 25 October 2001 in Superior Court, Onslow County, upon a jury 
verdict finding defendant guilty of first-degree murder. On 13 
February 2002, the Supreme Court allowed defendant’s motion to 
bypass the Court of Appeals as to his appeal of additional judgments. 
Heard in the Supreme Court 5 May 2003. 


Roy Cooper, Attorney General, by Robert C. Montgomery and 
Amy C. Kunstling, Assistant Attorneys General, for the State. 


Paul M. Green for defendant-appellant. 


ORR, Justice. 


On 16 October 2001, defendant Clifford Ray Miller was convicted 
of robbery with a dangerous weapon, felonious conspiracy to commit 
robbery with a dangerous weapon, first-degree kidnapping, felonious 
larceny, and first-degree murder. The jury found defendant guilty of 
first-degree murder on the basis of premeditation and deliberation 
and under the felony murder rule. Following a capital sentencing 
hearing, the jury recommended a sentence of death for the murder 
and the trial court imposed consecutive sentences totaling 168 to 230 
months imprisonment for the remaining felonies. 


Defendant presented no evidence at trial, but the State’s evidence 
tended to show the following: On 13 August 2000, David William 
Brandt was employed as the assistant manager of Aladdin’s Castle, an 
arcade located in the Jacksonville Mall. As assistant manager, Brandt 
was responsible for depositing the arcade’s earnings in a nearby bank 
every day or every other day. When Brandt left the mall on 13 August 
2000, he was carrying three bank deposit bags containing a total of 
$2,688.25. As he was leaving, defendant and his friend Angelito Reyes 
Maniego approached Brandt and asked him for a ride. Brandt had 
given Maniego rides home on several prior occasions, so Maniego 
was aware that Brandt often dropped off the arcade’s bank deposits 
after work. 


Brandt agreed to give defendant and Maniego a ride. Once inside 
Brandt’s truck, defendant held a knife to Brandt’s throat and told him 
that he would not hurt Brandt if Brandt cooperated. Defendant 
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instructed Brandt to drive to Wal-Mart, but Maniego told Brandt to 
keep driving. Brandt drove to an apartment complex where Maniego 
took over the driving. After driving for about two hours, defendant 
told Maniego to find the nearest woods, which Maniego did. They 
pulled to the side of the road and exited the truck. Defendant told 
Brandt to remove his shirt, and then walked Brandt into the woods, 
with Maniego following. Next, defendant took a pair of handcuffs 
from his backpack and handcuffed Brandt to the largest tree he could 
find. When the handcuffs broke, defendant claimed Brandt fell 
unconscious. At some point after he handcuffed Brandt, defendant 
placed a racquetball in Brandt’s mouth and wrapped electrical tape 
around his head to secure the ball. Maniego said, “Now just off him,” 
and handed defendant a knife Maniego had brought from home. 
Defendant handed the knife back to Maniego, and they argued for 
several minutes about who should kill Brandt. Ultimately, defendant 
took the knife and stabbed Brandt approximately 31 times. 


Defendant and Maniego then drove Brandt’s truck back to 
Jacksonville. Once there, they cleaned out the truck and left it in a 
Wal-Mart parking lot. They disposed of Brandt’s clothes and divided 
the money from the deposit bags. 


Detectives Condry and Fifield investigated Brandt’s disappear- 
ance as a missing person case. On 15 August 2000 at 4:00 p.m., the 
detectives went to defendant’s residence to talk with him because he 
was one of the last people seen with Brandt. Defendant agreed to go 
with the detectives to the Jacksonville Police Department. At approx- 
imately 4:20 p.m., defendant gave a written statement, in which he 
said Brandt drove defendant and Maniego home. 


Detective Condry told defendant his statement was inconsistent 
with what Maniego told the police. Defendant then made a sec- 
ond statement to the police telling them that a few hours after Brandt 
left defendant at defendant’s home, Maniego returned and took 
defendant down to the waterfront. At the waterfront Maniego showed 
defendant the bags of money Brandt had been carrying, and offered 
defendant half the money in exchange for defendant's silence. 
Defendant stated that he took half the money and stashed it under a 
sofa cushion in his home. Based on this statement, the detectives 
asked defendant if they could search his home for the money. 
Defendant accompanied the detectives to his home and showed 
them where he had hidden bundles of cash totaling $892.00 under a 
sofa cushion. The police then took defendant into custody at which 
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time defendant made a third statement. In this statement, defendant 
confessed to murdering Brandt. 


After defendant’s arrest, defendant and Maniego tried unsuccess- 
fully to help police locate Brandt’s body. Ultimately, police officers 
used bloodhounds to find Brandt’s body in a swampy, wooded area of 
Duplin County. 


Defendant assigned no errors to the guilt phase of his trial. 
Therefore, we only review the sentencing phase of his trial for pos- 
sible error. 


Defendant first contends that the trial court erred by failing to 
intervene ex mero motu to prevent and correct the effects of 
improper cross-examination and closing argument by the State dur- 
ing the sentencing phase. Defendant argues the State improperly 
commented on defendant’s failure to testify; the State misstated evi- 
dence; the trial court improperly denied defendant a protective order; 
and the trial court failed to prevent misuse of raw psychological data. 
In determining whether the trial court should have intervened, we 
“must determine whether the argument[s] in question strayed far 
enough from the parameters of propriety that the trial court, in order 
to protect the rights of the parties and the sanctity of the proceed- 
ings, should have intervened on its own accord and: (1) precluded 
other similar remarks from the offending attorney; and/or (2) 
instructed the jury to disregard the improper comments already 
made.” State v. Jones, 355 N.C. 117, 133, 558 S.E.2d 97, 107 (2002). 


[1] Defendant argues the following statement made by the prosecu- 
tor during closing argument constituted improper comment on 
defendant's failure to testify: 


Who is leading who in this case? Who’s leading whom? This 
defendant would have you believe that in fact he is simply a 
sheep or pawn of Maniego. Well, ladies and gentlemen, this 
defendant’s version of the facts, ladies and gentlemen, that is not 
in evidence. 


Defendant contends that the prosecutor’s statement that “defendant’s 
version of the facts ... is not in evidence” is a clear and definite 
request for the jury to draw an adverse inference from defendant’s 
failure to testify. 


Because defendant did not object to this portion of the closing 
argument at trial, he carries the burden on appeal of showing the 
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prosecutor’s argument was so grossly improper that the trial court 
should have intervened ex mero motu. State v. Call, 349 N.C. 382, 
419-20, 508 S.E.2d 496, 519 (1998). “[T]he impropriety of the argu- 
ment must be gross indeed in order for this Court to hold that a trial 
judge abused his discretion in not recognizing and correcting ex 
mero motu an argument which defense counsel apparently did not 
believe was prejudicial when he heard it.” State v. Johnson, 298 N.C. 
355, 369, 259 S.E.2d 752, 761 (1979). In evaluating whether the prose- 
cutor improperly commented on defendant’s failure to testify, we 
must consider the prosecutor’s comments “in the context in which 
they were made and in light of the overall factual] circumstances to 
which they referred.” Call, 349 N.C. at 420, 508 S.E.2d at 519. 


It is well-established that it is improper for a prosecutor to com- 
ment in closing argument on a defendant’s failure to testify. State v. 
' Ward, 354 N.C. 231, 250-51, 555 S.E.2d 251, 264-65 (2001); State v. 
Mitchell, 353 N.C. 309, 326, 548 S.E.2d 830, 840, cert. denied, 534 U.S. 
1000, 151 L. Ed. 2d 389 (2001); State v. Parker, 350 N.C. 411, 4380-31, 
516 S.E.2d 106, 120 (1999), cert. denied, 528 U.S. 1084, 145 L. Ed. 2d 
681 (2000). However, a prosecutor does not violate this prohibi- 
tion unless “ ‘the language used [was] manifestly intended to be, or 
was... of such character that the jury would naturally and neces- 
sarily take it to be a comment on the failure of the accused to testi- 
fy.” State v. Rouse, 339 N.C. 59, 95-96, 451 S.E.2d 548, 563 (1994), 
cert. denied, 516 U.S. 832, 133 L. Ed. 2d 60 (1995), quoting United 
States v. Anderson, 481 F.2d 685, 701 (4th Cir. 1973) aff’d, 417 US. 
211, 41 L. Ed. 2d 20 (1974). 


When the prosecutor’s statement in the case sub judice is con- 
sidered in its proper context, it is apparent that the prosecutor did 
not comment on defendant’s failure to testify. Rather, the prosecu- 
tor’s statement was aimed at demonstrating a weakness in defend- 
ant’s theory of the case. In opening arguments, defendant’s counsel 
emphasized the forthcoming testimony of Dr. Hilkey, a psychologist 
who was expected to testify that, but for Maniego’s strong influence 
over defendant, defendant would not have killed Brandt. In response, 
the prosecutor began his closing argument by reminding the jury of 
the evidence which tended to show that defendant acted indepen- 
dently. The prosecutor pointed out that defendant held a knife to 
Brandt’s throat, told Maniego where to drive and where to pull over, 
restrained Brandt with the handcuffs, gagged Brandt with a ball and 
electrical tape, and then stabbed him approximately 31 times. Only 
after this recitation of the evidence did the prosecutor make the 
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statement in question. After making the statement in question, the 
prosecutor said “[bJoth of these individuals are culpable in this 
killing.” The prosecutor was arguing that, contrary to defendant’s 
assertion, evidence showed both defendant and Maniego were 
responsible for Brandt’s death, and that the evidence did not show 
Maniego’s influence was the driving force in Brandt’s murder. The 
prosecutor's statement properly demonstrated that the evidence did 
not confirm defendant’s version of the facts; the statement was not an 
improper comment on defendant’s decision not to testify. 


Since the prosecutor’s statement neither strayed from the bounds 
of propriety nor, in its proper context, “was of such character that the 
jury would naturally and necessarily take it to be a comment on the 
failure of the accused to testify,” Rouse, 339 N.C. at 95-96, 451 S.E.2d 
at 563, quoting Anderson, 481 F.2d at 701, it was not so grossly 
improper that the trial court should have intervened ex mero motu. 
Therefore, defendant’s argument is without merit. 


[2] Defendant next argues that the prosecutor misstated the evi- 
dence during his cross-examination of Dr. Hilkey when he asked, 
“{djid you ever ask this particular defendant why he took a knapsack 
to this robbery containing a pair of handcuffs, a roll of electric tape 
and a racquetball?” Later, during closing argument, the prosecutor 
made several similar statements, each assuming that defendant 
brought the ball and electrical tape: 


According to this particular defendant’s statement he’s the one 
who brought the ball to this horrible crime. He’s the one who 
brought the tape. ... 


What possesses a person to bring electric tape and a racquetball 
to a robbery? 


Ladies and gentlemen of the [jlury, he didn’t just jump David 
Brandt out there in the parking lot of the Jacksonville Mall as he 
was walking out of the store and beat him. He didn’t just let David 
drive a littke ways and rob him. Ladies and gentlemen of the 
[jJury, he had it thought out to the point he brought along hand- 
cuffs, he brought along tape, he brought along a rubber ball. 


Despite the prosecutor’s repeated statements to the contrary, the 
evidence does not show defendant told the police he brought the ball 
and electrical tape to the scene. While he revealed in his statement 
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that he brought the handcuffs, defendant only confessed to using, 
not bringing, the ball and electrical tape to silence Brandt. 


This Court has held that “[c]ounsel may argue the facts in evi- 
dence and all reasonable inferences that may be drawn therefrom 
together with the relevant law in presenting the case.” State v. 
Anderson, 322 N.C. 22, 37, 366 S.E.2d 459, 468 (emphasis added), cert. 
denied, 488 U.S. 975, 102 L. Ed. 2d 548 (1988). Certainly, the facts 
give rise to an inference that defendant brought the ball and tape to 
the scene of the crime. First, defendant admitted to bringing the 
handcuffs to the scene in a backpack he regularly carried. While 
defendant did not expressly admit to bringing the ball and tape, he 
confessed to the police that he used all three implements—the ball, 
the tape and the handcuffs—to restrain Brandt before stabbing him. 
Additionally, defendant pointed out in his statement that Maniego 
handed him the knife Maniego had brought to the scene and told 
defendant to kill Brandt. That defendant did not tell the police 
Maniego also brought the ball and tape to the scene gives rise to an 
inference that defendant brought them himself. Finally, Dr. Hilkey 
testified on cross-examination that he was aware the ball and tape 
were brought to the scene, but he could not remember whether 
defendant had disclosed this information to him or whether he had 
read it in one of Maniego’s statements. While the inference is less 
direct here, counsel for the State could infer that Dr. Hilkey’s 
response meant he was aware, either through his contact with 
defendant or his review of Maniego’s statements, that defendant 
brought the ball and tape. Because the prosecutor’s comments were 
“reasonable inferences” drawn from facts in evidence, Anderson, 322 
N.C. at 37, 366 S.E.2d at 468, the prosecutor’s remarks were not 
improper. Therefore, the prosecutor’s remarks did not amount to 
gross impropriety warranting the trial court’s intervention, and 
defendant’s assignment of error is overruled. 


[3] Defendant also claims the trial court erred by denying his motion 
for a protective order requiring raw psychological test data pertain- 
ing to the defendant to be released only to qualified professionals 
retained by the State. Defendant argues that releasing the data 
directly to prosecutors was error, and that the trial court erred by 
failing to intervene in order to prevent the subsequent misuse of the 
raw data during the State’s cross-examination of Dr. Hilkey at the 
sentencing hearing. 


In the present case, the State requested that the trial court order 
the defense to disclose the raw test data obtained from Dr. Hilkey’s 
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psychological examination of defendant. Defendant’s counsel 
explained that Dr. Hilkey had some ethical concerns about disclosing 
the data, but would agree to turn it over if the court ordered him to 
do so. On the trial court’s order, the data was disclosed to the State, 
which later used it to cross-examine Dr. Hilkey. 


We first address whether the trial court erred in denying de- 
fendant’s motion for a protective order. N.C.G.S § 15A-905(b) re- 
quires defendants to produce to the State during discovery, among 
other things, 


results or reports of physical or mental examinations or of 
tests, measurements or experiments made in connection with the 
case, or copies thereof, within the possession and control of the 
defendant which the defendant intends to introduce in evidence 
at the trial or which were prepared by a witness whom the 
defendant intends to call at the trial, when the results or reports 
relate to his testimony. 


N.C.G.S. § 15A-905(b) (2001). In addition, in applying N.C.G.S. 
§ 15A-905(b), this Court has held that raw psychological data like the 
data at issue in the present case must be disclosed to the State dur- 
ing discovery. See State v. Cummings, 352 N.C. 600, 615, 536 S.E.2d 
36, 48 (2000). Because the trial court’s order did nothing more than 
employ the provisions of N.C.G.S. § 15A-905(b), we conclude that the 
trial court did not err in its denial of defendant’s motion for a protec- 
tive order and its subsequent order requiring defendant to turn over 
the data in question directly to the prosecutors. 


[4] We next consider whether the trial court erred in failing to 
intervene ex mero motu to prevent alleged misuse of the raw psy- 
chological data during the State’s cross-examination of Dr. Hilkey at 
the sentencing hearing. Because defendant did not object, we review — 
the cross-examination for plain error. See N.C. R. App. P. 10(c)(4); 
and State v. Barden, 356 N.C. 316, 348, 572 S.E.2d 108, 180 (2002) 
(where defendant assigned error, but failed to object, to the prosecu- 
tor’s cross-examination, and this Court applied plain error review), 
cert. denied, —— U.S. ——, 155 L. Ed. 2d 1074 (2003). Under plain error 
review, “reversal is justified when the claimed error is so basic, prej- 
udicial, and lacking in its elements that justice was not done.” State 
v. Prevatte, 356 N.C. 178, 258, 570 S.E.2d 440, 484 (2002), cert. denied, 
— U.S. —, 155 L. Ed. 2d 681 (2003). 


We have already established that defense counsel was required 
by N.C.G.S. § 15A-905(b) to turn over the data in question during dis- 
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covery. While the Rules of Evidence do not apply during sentencing 
hearings, we are also guided in this instance by N.C.G.S. § 8C-1, Rule 
705 (2001), which states in part that “[t]he expert may in any event be 
required to disclose the underlying facts or data on cross-examina- 
tion.” Additionally, this Court has held that if an expert obtained any 
information from a psychological test administered to a defendant 
which related to the expert’s testimony, then the test is both discov- 
erable and within the proper scope of cross-examination. State v. 
McCarver, 341 N.C. 364, 397-98, 462 S.E.2d 25, 44 (1995), cert. denied, 
517 U.S. 1110, 184 L. Ed. 2d 482 (1996). We therefore conclude that 
the cross-examination of Dr. Hilkey was proper, and that the trial 
court committed no error in failing to intervene ex mero motu. 
Defendant’s assignment of error is overruled. 


[5] Defendant next claims the trial court erred by providing jury 
instructions that allowed double-counting of evidence and elements 
between statutory aggravating circumstances. Defendant presents 
two arguments in support of his claim: aggravating factor (e)(6) was 
subsumed within factor (e)(5); and aggravating factor (e)(5) was sub- 
sumed within factor (e)(9). 


The State claims plain error review applies because defend- 
ant failed to object to the alleged double counting of elements 
and evidence. However, defendant contends harmless error analysis 
applies because the trial court failed to record the charge confer- 
ence aS N.C.G.S. § 15A-1231(b) requires, and because Stringer v. 
Black, 503 U.S. 222, 231, 117 L. Ed. 2d 367, 379 (1992), states that 
plain error review is not constitutionally sufficient for invalid aggra- 
vating circumstances. We conclude that the aggravating circum- 
stances were not duplicative. Therefore, the trial court committed 
neither plain nor harmless error regarding the double-counting of 
elements and evidence in its aggravating circumstances jury in- 
structions, and we need not reach the issue of which standard of 
review applies. 


Defendant first argues aggravating factor (e)(5) (the murder was 
committed in commission of a kidnapping) was subsumed within 
aggravating factor (e)(6) (the murder was committed for pecuniary 
gain). A jury may not consider two aggravating circumstances when 
one completely overlaps the other. State v. Jennings, 333 N.C. 579, 
628, 430 S.E.2d 188, 214, cert. denied, 510 U.S. 1028, 126 L. Ed. 2d 602 
(1993). The trial court properly instructed the jury on the (e)(5) 
aggravating factor as follows: 
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First-degree kidnapping is the unlawful confinement, restraint 
or removal of a person without the person’s consent for the pur- 
pose of facilitating his commission of the felony of robbery 
with a dangerous weapon, when the confinement, restraint or 
removal was a separate complete act, independent of and apart 
from the robbery with the dangerous weapon and the person 
was not released by the defendant in a safe place or had been 
seriously injured. 


If you find from the evidence beyond a reasonable doubt that 
when the defendant killed the victim, the defendant unlawfully 
confined a person, restrained a person, removed a person from 
one place to another and that the person did not consent and that 
this was done for the purpose of facilitating the defendant’s 
commission of robbery with a dangerous weapon and this con- 
finement, restraint or removal was a separate complete act, inde- 
pendent of and apart from the robbery with a dangerous weapon 
and that the person confined, restrained or removed was not 
released by the defendant in a safe place or had been seriously 
injured, you would find this aggravating circumstance and would 
so indicate by having your foreperson write “yes” in the space 
after this aggravating circumstance on the “Issues and 
Recommendations” form. 


The trial court then instructed the jury on the (e)(6) aggravating 
factor as follows: 


A murder is committed for pecuniary gain if the defendant, when 
he commits it, obtained or intends or expects to obtain money 
or some other thing which can be valued in money, either as 
compensation for committing it or as a result of the death of 
the victim. 


If you find from the evidence beyond a reasonable doubt that 
when the defendant killed the victim, the defendant did so to 
obtain from the victim $2688 in U.S. money held by the victim for 
the victim’s employer, you would find this aggravating circum- 
stance, and would so indicate by having your foreperson write 
“yes” in the space after this aggravating circumstance on the 
Issues and Recommendation form. 


“Double-counting occurs when two aggravating circumstances” 
based upon the same evidence are submitted to the jury. State v. 
Barnes, 345 N.C. 184, 238, 481 S.E.2d 44, 74, cert. denied, Chambers 


IN THE SUPREME COURT 595 


STATE v. MILLER 
[357 N.C. 583 (2003)] 


v. North Carolina, 522 U.S. 876, 1389 L. Ed. 2d 134 (1997), cert. 
denied, 523 U.S. 1024, 140 L. Ed. 2d 473 (1998). While a complete 
overlap is impermissible, some overlap in the evidence supporting 
each aggravating circumstance is permissible. Jd. Defendant ar- 
gues that the submission of both the (e)(5) and (e)(6) aggravating cir- 
cumstances in this case constitutes impermissible double-counting. 
We disagree. 


As we stated in State v. Green, 321 N.C. 594, 610, 365 S.E.2d 587, 
596-97, cert. denied, 488 U.S. 900, 102 L. Ed. 2d 235 (1998), “ ‘there is 
no error in submitting multiple aggravating circumstances provided 
that the inquiry prompted by their submission is directed at distinct 
aspects of the defendant’s character or the crime for which he is to 
be punished.’ ” (quoting State v. Hutchins, 303 N.C. 321, 354, 279 S.E. 
2d 788, 808 (1981), cert. denied, 464 U.S. 1065, 79 L. Ed. 2d 207 
(1984)). Such is the case here. The circumstance of the committing 
the murder while in commission of a kidnapping “directs the jury’s 
attention to the factual circumstances of defendant’s crimes. The cir- 
cumstance of [committing the murder for pecuniary gain] requires 
the jury to consider not defendant’s actions but his motive” for killing 
the victim. Green, 321 N.C. at 610, 365 S.E.2d at 597. Therefore, we 
conclude the trial court did not err by submitting both the (e)(5) and 
the (e)(6) aggravating circumstances to the jury. 


Furthermore, in Call, 349 N.C. 382, 508 S.E.2d 496, we considered 
nearly identical jury instructions and found no error. Our rationale in 
Call applies to this case. 


Even though the jury would necessarily have to consider evi- 
dence of the robbery to find each aggravating circumstance, it is 
clear from the record that the trial court did not allow the jury to 
find both aggravating circumstances using the exact same evi- 
dence. Further, both circumstances were supported by sufficient, 
independent evidence, apart from that which overlapped, upon 
which the jury could rely. 


Id. at 427, 508 S.E.2d at 524. As in Call, we conclude that aggravating 
circumstance (e)(6) was not subsumed within aggravating circum- 
stance (e)(5), and that the trial court did not commit error by 
instructing the jury on both circumstances. 


[6] Next, we examine whether aggravating circumstance (e)(5) (the 
murder was committed while defendant was engaged in the commis- 
sion of a kidnapping) was completely subsumed within aggravating 
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circumstance (e)(9) (the capital felony was especially heinous, 
atrocious, or cruel), and whether the trial court erred in failing 
to intervene to prevent improper argument regarding aggravating 
circumstance (e)(9). 


The evidence showing the murder was committed during a kid- 
napping is, as the trial court stated in its instruction to the jury, that 
the defendant unlawfully confined a person, restrained a person, 
removed a person from one place to another and that the person did 
not consent and that this was done for the purpose of facilitating the 
defendant’s commission of robbery with a dangerous weapon. 
Evidence exists separate from the kidnapping, showing the murder 
was especially heinous, atrocious, or cruel, including that defendant 
made the victim take off his clothes, put a ball into the victim’s 
mouth, and put electrical tape around the victim’s head to secure the 
ball. The electrical tape covered the victim’s mouth and nose. The ball 
and tape completely cut off the victim’s oxygen supply. Dr. 
Christopher Ingram, the medical examiner who performed the 
autopsy on the victim, testified that the victim would have lost con- 
sciousness within four minutes due to the ball and tape if defendant 
had not stabbed the victim. Defendant then stabbed the victim ten to 
30 times while the victim was alive. Thus, separate evidence, apart 
from the kidnapping, shows the murder was especially heinous, 
atrocious, or cruel. 


The trial court instructed the jury not to use the same evidence 
as a basis for finding more than one aggravating factor. Because 
separate evidence exists for each factor, and because we must pre- 
sume the jury followed the trial court’s instructions, State v. Wiley, 
355 N.C. 592, 637, 565 S.E.2d 22, 52, cert. denied, 537 U.S. 1117, 
154 L. Ed. 2d 795 (2003), we conclude that aggravating circum- 
stance (e)(5) was not subsumed within aggravating circumstance 
(e)(9). Hence, we conclude the trial court did not err by instructing 
the jury on aggravating circumstances (e)(5) and (e)(9). 


[7] Defendant also claims that the trial court erred by permitting the 
prosecutor’s (e)(9) argument (that the murder was especially 
heinous, atrocious, or cruel) to go beyond the victim’s murder expe- 
rience to include the kidnapping offense as well. Defendant also 
argues that the prosecutor asked the jury to use the same evidence to 
find these two aggravating circumstances. 


When the prosecutor first asked the jury to “image [sic] what [the 
victim] thought” during his closing arguments, defendant objected. 
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We assume defendant was objecting to the prosecutor’s request that 
the jury imagine what the victim was thinking. However, we have 
consistently found such requests to be proper. See State v. Anthony, 
304 N.C. 372, 427, 555 S.E.2d 557, 592 (2001); State v. Jones, 346 N.C. 
704, 714-15, 487 S.E.2d 714, 720-21 (1997). Moreover, defendant does 
not argue that the prosecutor’s general request that the jury imagine 
what the victim was thinking was improper. Therefore, we decline to 
find the prosecutor's request improper in this case. 


Furthermore, defendant did not object to the prosecutor’s 
request that the jury imagine defendant’s feelings during the kidnap- 
ping. Thus, we must determine whether the prosecutor’s remarks 
were “so grossly improper that the trial court erred in failing to inter- 
vene ex mero motu.” Barden, 356 N.C. at 358, 572 S.E.2d at 135. 


Although a complete overlap in the evidence supporting each 
aggravating factor is impermissible, some overlap in the evidence 
supporting each aggravating factor is permitted. Barnes, 345 N.C. at 
238, 481 S.E.2d at 74. Here, although some of the evidence of aggra- 
vating circumstances (e)(5) and (e)(9) overlaps, separate and distinct 
evidence exists for each factor. We conclude that the prosecutor's 
request for the jury to consider the victim’s thoughts during the kid- 
napping was proper. We also conclude that the prosecutor's argument 
was not a request for the jury to consider the exact same evidence to 
find aggravating circumstances (e)(5) and (e)(9). Therefore, we over- 
rule defendant’s assignment of error. 


{8] Next, defendant contends he was denied effective assistance of 
counsel by counsel’s failure to object or preserve error, counsel’s fail- 
ure to provide prior evaluations to Dr. Hilkey, counsel’s failure to pro- 
vide a prior witness statement to Dr. Hilkey, and counsel’s failure to 
elicit a favorable element of diagnosis from Dr. Hilkey. 


In State v. Braswell, this Court adopted the United States 
Supreme Court’s language in Strickland v. Washington, and enunci- 
ated the following two-part test for determining whether a defendant 
received ineffective assistance of counsel: 


First, the defendant must show that counsel’s performance 
was deficient. This requires showing that counsel made errors so 
serious that counsel was not functioning as the “counsel” guar- 
anteed the defendant by the Sixth Amendment. Second, the 
defendant must show that the deficient performance prejudiced 
the defense. This requires showing that counsel’s errors were so 
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serious as to deprive the defendant of a fair trial, a trial whose 
result 1s reliable. 


Braswell, 312 N.C. 553, 562, 324 S.E.2d 241, 248 (1985) (quoting 
Strickland, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 693 (1984)). We con- 
clude that counsel’s performance was not deficient; therefore, 
defendant did not receive ineffective assistance of counsel. 


Defendant first claims he received ineffective assistance of coun- 
sel because his counsel failed to object or preserve error regarding 
the following: the prosecutor’s improper comment on defendant's 
failure to testify; the prosecutor’s misstatement of evidence; the dou- 
ble-counting of elements and evidence between statutory aggravating 
circumstances; and the prosecutor’s improper argument regarding 
the especially heinous, atrocious, or cruel aggravating circumstance. 


Defendant argues that his counsel failed to object to the prose- 
cutor’s comment on defendant’s failure to testify. However, we have 
previously concluded that the prosecutor’s statement was not an 
improper comment on defendant's failure to testify. Therefore, the 
prosecutor’s statement was not improper, and defendant failed to 
show that counsel’s performance was deficient, as the first part of the 
Strickland test requires. 


Defendant next argues he received ineffective assistance of coun- 
se] because his counsel failed to object to the prosecutor’s misstate- 
ment of the evidence during the prosecutor's cross-examination of 
Dr. Hilkey. However, the prosecutor did not misstate the evidence. 
Therefore because the prosecutor's statement was proper, defend- 
ant’s counsel did not err by declining to object, and defendant failed 
to show his counsel was deficient as required by the first part of the 
Strickland test. 


Defendant also argues he received ineffective assistance of coun- 
sel because his counsel failed to object to the double-counting of ele- 
ments and evidence between statutory aggravating circumstances. 
However, we have already determined that the trial court properly 
instructed the jury on all three aggravating circumstances. Therefore, 
the prosecutor’s statement was not improper, and defendant failed to 
meet the first prong of the Strickland test. 


Additionally, defendant claims he received ineffective assistance 
of counsel because his counsel failed to object to the prosecutor’s 
improper argument regarding the especially heinous, atrocious, or 
cruel aggravating circumstance. Having concluded that the prosecu- 
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tor’s remarks were not improper, counsel was not deficient by choos- 
ing not to object, and defendant again has failed to meet the first part 
of the Strickland test. 


Defendant next claims he received ineffective assistance of coun- 
sel because of his counsel’s failure to provide defendant’s prior psy- 
chiatric evaluations to Dr. Hilkey, the psychologist who testified on 
defendant’s behalf. Defendant contends this failure made Dr. Hilkey 
look unprepared and undermined the psychologist’s credibility. The 
transcript contains sufficient information to determine whether 
counsel’s decision not to provide defendant’s prior psychiatric evalu- 
ations to Dr. Hilkey prejudiced defendant. Therefore, we will review 
this issue on direct appeal. 


We do not conclude defense counsel’s conduct “fell{} below an 
objective standard of reasonableness,” State v. Fair, 354 N.C. 13], 
166-67, 557 S.E.2d 500, 525 (2001), cert. denied, 535 U.S. 1114, 158 
L. Ed. 2d 162 (2002), when defense counsel failed to provide Dr. 
Hilkey with defendant’s prior psychological evaluations. Defendant 
argues that because Dr. Hilkey did not review these evaluations 
prior to testifying, he appeared unprepared during the State’s cross- 
examination. However, Dr. Hilkey’s credibility was not harmed. In 
fact, defense counsel used the cross-examination in his closing argu- 
ment to bolster Dr. Hilkey’s credibility. Therefore, because defendant 
failed to show “counsel made errors so serious that counsel was not 
functioning as the “counsel” guaranteed the defendant by the Sixth 
Amendment,” Braswell, 312 N.C. at 562, 324 S.E. 2d at 248, defendant 
did not meet the first prong of the Strickland test. 


Defendant next claims he received ineffective assistance of coun- 
sel because defense counsel did not provide Dr. Hilkey with a witness 
statement. After Dr. Hilkey testified, the State presented rebuttal evi- 
dence consisting of Anthony Nathan’s testimony that he heard 
defendant tell another jail inmate, “I can’t change anything. I mean, 
I’m guilty. ... I know I did it and I didn’t feel anything.” The transcript 
contains sufficient information to determine whether counsel's deci- 
sion not to provide Dr. Hilkey with Nathan’s statement prejudiced 
defendant. Therefore, we will review this issue on direct appeal. 


Defense counsel’s failure to inform Dr. Hilkey of this statement 
did not harm Dr. Hilkey’s credibility. In defense counsel’s closing 
argument at sentencing, counsel stated: “after the fourth stab wound 
and [defendant] went into a fog. . . .[that defendant said he] didn’t feel 
anything is consistent with Dr. Hilkey’s opinion.” Because evidence 
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that defendant “didn’t feel anything” when he killed the victim is not 
inconsistent with defendant feeling remorse at a later time, defense 
counsel did not err by failing to inform Dr. Hilkey of this statement. 
Thus, defendant failed to show “that counsel’s performance was defi- 
cient,” Braswell, 312 at 562, 324 S.E.2d at 248. 


Next, defendant argues his trial counsel was ineffective by failing 
to elicit testimony from Dr. Hilkey concerning one element of depen- 
dent personality. Dr. Hilkey testified that defendant met six of eight 
criteria for a dependent personality, as defined by the Revised 
Diagnostic and Statistical Manual of Mental Disorders (Michael B. 
First ed. 4th ed. 2000). Dr. Hilkey described the fifth criterion as: 
“goes to excessive lengths to obtain nurturing and support of others.” 
The Revised Diagnostic and Statistical Manual of Mental Disorders 
in fact defines the fifth criterion as: a person who “goes to excessive 
lengths to obtain nurturance and support from others, to the point of 
volunteering to do things that are unpleasant.” Id. at 725 (emphasis 
added). Defendant argues the italicized language, which defense 
counsel did not elicit from Dr. Hilkey, directly addresses how defend- 
ant’s dependent personality related to his criminal actions. 


The record indicates defense counsel did not fail to elicit de- 
fendant’s dependent personality from Dr. Hilkey. Although Dr. 
Hilkey’s description of the fifth criterion did not indicate Maniego 
influenced defendant to commit crimes, other portions of Dr. Hilkey’s 
testimony indicate Maniego’s influence. For example, Dr. Hilkey 
testified that defendant “would often times seek people who he 
would rely on who he would become dependent on and abandon his 
own... sense of... self.” Dr. Hilkey also testified that defendant’s 
“need to belong... took precedence over his own capacity to know 
right from wrong,” and that defendant was “directly influenced by the 
behavior of [Maniego].” Thus, Dr. Hilkey did indicate that defendant’s 
personality disorder influenced his commission of crimes. 


Defendant’s counsel did not err merely by failing to elicit evi- 
dence of Maniego’s influence at the beginning of Dr. Hilkey’s testi- 
mony. Therefore, defendant failed to show ineffective assistance of 
counsel because he did not show his “counsel’s performance was 
deficient.” Braswell, 312 N.C. at 562, 324 S.E.2d at 248. 


PRESERVATION ISSUES 


Defendant next argues that, because the murder indictment 
failed to allege all the elements of first-degree murder and all the 


IN THE SUPREME COURT 601 


STATE v. MILLER 
[357 N.C. 583 (2003)] 


aggravating circumstances to be applied at the capital sentencing 
hearing, the murder indictment was in violation of his constitutional 
rights. But, as we stated in State v. Hunt, 357 N.C. 257, 278, 582 
S.E.2d 593, 607, cert. denied, — U.S. , 156 L. Ed. 2d 702 (2003), 
the failure to include all aggravating circumstances in an indictment 
“violates neither the North Carolina nor the United States 
Constitution.” Id. Also, we stated in State v. Wallace, 351 N.C. 481, 
508, 528 S.E.2d 326, 341, cert. denied, 531 U.S. 1018, 148 L. Ed. 2d 498 
(2000), that the elements of first-degree murder need not be charged. 
Therefore, the murder indictment is proper, and defendant’s assign- 
ment of error is overruled. 





Defendant next contends this Court should strike the death 
penalty as unconstitutional. However, this Court has consistently 
held that the death penalty is constitutional. See e.g. State v. 
Haselden, 357 N.C. 1, 28, 577 S.E.2d 594, 611, cert. denied, —— 
U.S. —, — L. Ed. 2d —, 72 U.S.L.W. 3308 (2003); State v. McKoy, 
327 N.C. 31, 37-39, 394 S.E.2d 426, 429-30 (1990); State v. Barfield, 
298 N.C. 306, 348-54, 259 S.E.2d 510, 537-44 (1979), cert. denied, 
448 U.S. 907, 65 L. Ed. 2d 1137 (1980). We find no reason to depart 
from our prior holdings. Hence, we conclude that the death penalty 
is constitutional. 


Finally, defendant claims aggravating circumstance N.C.G.S. 
§ 15A-2000(e)(9), that the murder was especially heinous, atrocious, 
or cruel, is unconstitutionally vague and overbroad. We have repeat- 
edly considered and rejected this argument. Haselden, 357 N.C. at 26, 
577 8.E.2d at 610; State v. Call, 353 N.C. 400, 424, 545 S.E.2d 190, 205, 
cert. denied, 534 U.S. 1046, 151 L. Ed. 2d 548 (2001). We see no rea- 
son to depart from our prior rulings on this issue. Thus, we determine 
that aggravating circumstance (e)(9) is not overbroad. 


PROPORTIONALITY REVIEW 


[9] Having concluded that defendant’s sentencing proceeding was 
free from prejudicial error, we must now determine: (1) whether the 
record supports the aggravating circumstances found by the jury 
and upon which the sentence of death was based; (2) whether the 
death sentence was imposed under the influence of passion, preju- 
dice, or any other arbitrary factor; and (8) whether the death 
sentence “is excessive or disproportionate to the penalty imposed in 
similar cases, considering both the crime and the defendant.” 
N.C.G.S. § 15A-2000(d)(2) (2001). 
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In the present case, the jury found defendant guilty of first-degree 
murder on the basis of premeditation and deliberation and under the 
felony murder rule. The jury found the aggravating circumstances 
that defendant committed the murder while engaged in commis- 
sion of first-degree kidnapping, N.C.G.S. § 15A-2000(e)(5); the 
murder was especially heinous, atrocious, or cruel, N.C.G.S. 
§ 15A-2000(e)(9); and defendant committed the murder for pecuniary 
gain, N.C.G.S. § 15A-2000(e)(6). After reviewing the record, tran- 
scripts, briefs, and oral arguments we conclude that the evidence 
supports all three aggravating circumstances. Moreover, we conclude 
that the death sentence was not imposed under the influence of pas- 
sion, prejudice, or any other arbitrary factor. 


Proportionality review is designed to “eliminate the possibility 
that a person will be sentenced to die by the action of an aberrant 
jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 5138, 537 (1987), 
cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935. In conducting propor- 
tionality review, we determine whether “the sentence of death is 
excessive or disproportionate to the penalty imposed in similar 
cases, considering both the crime and the defendant.” State v. 
Williams, 308 N.C. 47, 79, 301 S.E.2d 335, 355, cert. denied, 464 U.S. 
865, 78 L. Ed. 2d 177 (1983); see N.C.G.S. § 15A-2000(d)(2). Whether 
the death penalty is disproportionate “ultimately rest[s] upon the 
experienced judgments of the members of this Court.” State v. Green, 
336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. denied, 513 U.S. 1046, 180 
L. Ed. 2d 547 (1994). 


This Court has determined that the death sentence was dispro- 
portionate in eight cases. State v. Kemmerlin, 356 N.C. 446, 489, 573 
S.E.2d 870, 898-99 (2002); State v. Benson, 323 N.C. 318, 328, 372 
S.E.2d 517, 522 (1988); State v. Stokes, 319 N.C. 1, 27, 352 S.E.2d 653, 
668 (1987); State v. Rogers, 316 N.C. 203, 287, 341 S.E.2d 713, 733 
(1986) (overruled on other grounds by State v. Gaines, 345 N.C. 647, 
677, 483 S.E.2d 396, 414 (1997), and by State v. Vandiver, 321 N.C. 
570, 573, 364 S.E.2d 373, 375); State v. Young, 312 N.C. 669, 691, 325 
S.E.2d 181, 194 (1985); State v. Hill, 311 N.C. 465, 479, 319 S.E.2d 
163, 172 (1984); State v. Bondurant, 309 N.C. 674, 693, 309 S.E.2d 
170, 182 (1983); and State v. Jackson, 309 N.C. 26, 46, 305 S.E.2d 703, 
~ 719 (1983). 


However, each of these eight cases is distinguishable from the 
present case. In Kemmerlin, 356 N.C. at 488, 573 S.E.2d at 898; 
Benson, 323 N.C. at 328, 372 S.E.2d at 522; Stokes, 319 N.C. at 10, 352 
S.E.2d at 658; Rogers, 316 N.C. at 236, 341 S.E.2d at 732; Hall, 311 N.C. 


IN THE SUPREME COURT 603 


STATE v, MILLER 
[357 N.C. 583 (2003)] 


at 469, 319 S.E.2d at 166; and Jackson, 309 N.C. at 44, 305 S.E.2d at 
716, the jury only found one aggravating circumstance. Here, the jury 
found three aggravating circumstances. 


In Young, 312 N.C. at 690, 325 S.E.2d at 194, where the jury found 
two aggravating circumstances, this Court noted that the jury failed 
to find the especially heinous, atrocious, or cruel aggravating cir- 
cumstance. N.C.G.S. § 15A-2000(e)(9). Here, the jury found that 
aggravating circumstance. 


In Bondurant, 309 N.C. at 694, 309 S.E.2d at 182, this Court deter- 
mined that the death penalty was unconstitutional because immedi- 
ately after the defendant shot the victim, the defendant exhibited 
concern for the victim and took the victim to the hospital. Here, 
defendant presented no evidence showing that he exhibited concern 
for Brandt after he stabbed Brandt. In fact, the evidence shows 
defendant left the victim’s body in the woods, and did not attempt 
to find the body until several days after the murder. Even then, 
defendant only did so at a detective’s request, and was unable to 
locate the body. 


Additionally, in Benson, 323 N.C. at 328, 372 S.E.2d at 522, 
Stokes, 319 N.C. at 27, 352 S.E.2d at 668, and Jackson, 309 N.C. at 
44, 305 S.E.2d at 716, the defendants were convicted of felony mur- 
der only. Here, defendant was convicted of both felony murder 
and murder with premeditation and deliberation. “The finding of 
premeditation and deliberation indicates a more cold-blooded 
and calculated crime.” State v. Artis, 325 N.C. 278, 341, 384 S.E.2d 
470, 506 (1989), sentence vacated on other grounds, 494 U.S. 1028, 
108 L. Ed. 2d 604 (1990). 


After reviewing the cases, we conclude that the present case is 
more similar to certain cases in which we have found the death 
penalty proportionate (like State v. Mann 355 N.C. 294, 318, 560 
S.E.2d 776, 791, cert. denied, 537 U.S. 1005, 154 L. Ed. 2d 403 (2002), 
where the jury found the same three aggravating circumstances as 
the jury found in the case at bar) than those cases in which we have 
found the death penalty disproportionate. Accordingly, we conclude 
defendant received a fair trial and capital sentencing proceeding, free 
from prejudicial error. Therefore, the sentence of death entered 
against defendant must be left undisturbed. 


NO ERROR. 
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STATE OF NORTH CAROLINA v. WESLEY TOBY SMITH, JR. 


No. 607A02 
(Filed 5 December 2003) 


Evidence— hearsay—state of mind exception 


The trial court did not err in a capital first-degree murder 
prosecution by admitting a hearsay statement of the victim at 
trial regarding a blue van under the N.C.G.S. § 8C-1, Rule 803(3) 
state of mind exception, because: (1) the testimony regarding the 
blue van made four days prior to the victim’s death served to sup- 
port the victim’s assertion that it was spooky at home alone dur- 
ing the day and tended to show her state of mind at the time of 
the conversation with her mother; (2) the statement about the 
blue van, along with an earlier statement that defendant gave the 
victim the creeps, supported the victim’s intention to tell defend- 
ant to stay away and was relevant to show a potential confronta- 
tion; and (3) even assuming the testimony was inadmissible 
based on the fact that defendant drove a black and burgundy col- 
ored van and the only link ever made between defendant and the 
blue van was made by defendant’s counsel, defendant has not 
shown that the error was prejudicial. 


. Evidence— nonexpert testimony—effects of Valium 


The trial court did not err in a capital first-degree murder 
prosecution by allowing the testimony of a nurse regarding the 
effects of ten milligrams of Valium, because: (1) the testimony 
was admissible under N.C.G.S. § 8C-1, Rule 701 as a nonexpert’s 
opinion based on reasonable perceptions while working as a 
nurse over a number of years; and (2) her testimony was admis- 
sible under Rule 701 since the testimony was helpful in the deter- 
mination of a fact in issue concerning whether defendant was so 
impaired when he killed the victim that he could not have killed 
with premeditation and deliberation. 


. Evidence— testimony—defendant carried pocketknife 


The trial court did not commit prejudicial error in a capital 
first-degree murder prosecution by admitting testimony that 
defendant sometimes carried a pocketknife, because: (1) defend- 
ant admitted to stabbing the victim with a knife, the murder 
weapon was not found, and evidence was presented that defend- 
ant carried different knives at different times; and (2) defendant 
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cannot establish that the outcome of his trial would have been 
any different had the testimony regarding the knife been 
excluded. 


. Criminal Law— prosecutor’s argument—crime scene 


The trial court did not abuse its discretion in a capital first- 
degree murder prosecution by failing to intervene ex mero motu 
during the prosecutor’s closing argument regarding the crime 
scene, because: (1) prosecutors may create a scenario of 
the crime committed that is reasonably inferable from the 
evidence in the record, and the prosecutor’s inferences from 
the evidence presented were not so tenuous that the trial court 
needed to intervene; and (2) the prosecutor informed the jury 
that his version was just one interpretation of the evidence 
presented at trial. 


. Homicide— first-degree murder—motion to dismiss—suffi- 
ciency of evidence 


The trial court did not err by denying defendant’s motion to 
dismiss the charge of first-degree premeditated murder, because: 
(1) defendant.confessed to killing the victim by stabbing her 
repeatedly; (2) although the victim’s request to stay away was 
presumably the trigger for defendant’s actions, telling a casual 
acquaintance to stay away is not sufficient provocation to com- 
pel a killing by stabbing or even a rage; (3) defendant told four 
different stories of how he injured his hands in an attempt to 
avoid being linked to the crime; (4) defendant first denied 
involvement and attempted to divert suspicion; and (5) the victim 
was stabbed and cut approximately sixty times, and defendant 
admitted that he repeatedly stabbed the victim even as she fell to 
the floor and tried to crawl away. 


. Criminal Law— capital sentencing—prosecutor’s argu- 
ment—defendant’s failure to show remorse—not comment 
on failure to testify 


The trial court did not err in a capital sentencing proceeding 
by failing to intervene ex mero motu during the State’s closing 
argument allegedly commenting on defendant’s failure to testify, 
because: (1) the prosecutor was commenting on defendant’s 
demeanor, and the jury can consider the demeanor of defendant 
in making its sentencing decision; and (2) the prosecutor’s state- 
ments were not of such a character that the jury would take the 
statements to be a reference to defendant’s failure to testify. 
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Constitutional Law— right to testify—trial court inquiry 


The trial court did not err by failing to inquire whether 
defendant wished to testify at his capital sentencing proceeding, 
because: (1) our Supreme Court has never required trial courts to 
inform a defendant of his right to testify or to make an inquiry on 
the record regarding his waiver of the right to testify; (2) absent 
a defendant’s indication that he wished to testify, it cannot be 
said that the trial court denied defendant his right; and (3) after 
all evidence was presented at the guilt-innocence phase of the 
trial, defense counsel made it clear that defendant wished to 
waive the right to testify on his own behalf. 


. Homicide— first-degree murder—failure to allege aggra- 


vating circumstances in indictment 

The trial court had jurisdiction to enter a death sentence 
against defendant for first-degree murder even though the indict- 
ment did not allege any aggravating circumstances. 


. Homicide— first-degree murder—short-form indictment— 


constitutionality 


The short-form indictment used to charge defendant with 
first-degree murder was constitutional. 


Constitutional Law— effective assistance of counsel—fail- 
ure to move for dismissal of charges 


A defendant in a first-degree murder case was not deprived of 
the effective assistance of counsel even though his counsel failed 
to move for dismissal of the charges based on lack of jurisdiction, 
because: (1) the indictment charging defendant was proper, and 
the trial court had jurisdiction to convict defendant of first- 
degree murder and to sentence him to death; and (2) defense 
counsel’s failure to object to a legally sufficient indictment was 
not a deficiency in performance. 


Sentencing— aggravating circumstances—murder espe- 
cially heinous, atrocious, or cruel 


The evidence in a capital first-degree murder case supported 
the jury’s finding of the N.C.G.S. § 15A-2000(e)(9) aggravating cir- 
cumstance that the murder was especially heinous, atrocious, or 
cruel, because: (1) the victim was stabbed approximately sixty 
times in her own home; (2) defendant continued to stab the vic- 
tim even as she fell to the ground and attempted to crawl away; 
and (3) it took approximately ten minutes for the victim to die. 


IN THE SUPREME COURT 607 


STATE v. SMITH 
{357 N.C. 604 (2003)} 


12. Sentencing— capital—death penalty—proportionate 


The trial court did not err in a first-degree murder case by 
sentencing defendant to the death penalty, because: (1) defend- 
ant was found guilty on the basis of premeditation and delibera- 
tion; (2) the victim was murdered in her own home, a factor 
which shocks the conscience; and (3) the jury found the N.C.G:S. 
§ 15A-2000(e)(9) aggravating circumstance that the murder was 
especially heinous, atrocious, or cruel. 


Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of death entered 29 May 2002 by Judge 
Charles C. Lamm, Jr., in Superior Court, Rowan County, upon a jury 
verdict finding defendant guilty of first-degree murder. Heard in the 
Supreme Court 8 September 2003. 


Roy Cooper, Attorney General, by Joan M. Cunningham, 
Assistant Attorney General, for the State. 


Staples S. Hughes, Appellate Defender, by Barbara S. Blackman, 
Assistant Appellate Defender, for defendant-appellant. 


LAKE, Chief Justice. 


On 15 October 2001, defendant was indicted for first-degree mur- 
der for the stabbing death of Margaret Leighann Martin. He was tried 
capitally to a jury at the 6 May 2002 Criminal Session of Superior 
Court, Rowan County, the Honorable Charles C. Lamm, Jr. presiding. 
The jury found defendant guilty of first-degree murder, and, following 
a capital sentencing proceeding, recommended that defendant be 
sentenced to death. On 29 May 2002, Judge Lamm sentenced defend- 
ant accordingly. Defendant appeals his conviction for first-degree 
murder and his death sentence to this Court as of right. 


The evidence at trial tended to show that defendant met the vic- 
tim’s boyfriend, Jason Wagner, while working as a painter at a con- 
struction site. Defendant became acquainted with the victim, 
Margaret Leighann Martin, during her visits to the construction site 
to see Wagner. Defendant visited the couple at their home several 
times, occasionally staying even when Wagner was not there. 


On two separate occasions, Martin expressed her discomfort 
about being around defendant. In the summer of 2001, Martin told her 
mother that she had stopped visiting Wagner at work because defend- 
ant “gave her the creeps.” On 8 September 2001, Martin told her 
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mother that she intended to tell defendant to stop visiting her home 
and to stop associating with Wagner. 


On 11 September 2001, Wagner returned home early in the day to 
check on Martin. Defendant’s van was parked in the driveway, and 
Wagner found defendant and Martin sitting at opposite ends of the 
couch watching television. Defendant asked Wagner if he had any 
work available. Wagner replied in the negative and defendant left 
shortly thereafter. 


The following day, Wagner left for work at approximately eight 
o’clock in the morning. He returned home in the evening to find the 
front door open. Once inside, Wagner noticed a dining room chair 
was flipped over, the dishwasher door was open, and there was blood 
in the kitchen. Wagner ran to the bedroom, where he found Martin 
lying face down on the floor beside the bed. Wagner checked for a 
pulse and discovered that Martin was dead. She had been stabbed 
approximately sixty times in the back, head, and chest areas. 
Additionally, her throat and neck were cut in several places. 


Defendant was first questioned by police on 17 September 2001. 
At that time, defendant denied any involvement in the victim’s mur- 
der and consented to giving blood, hair, and fingernail samples. That 
same day, the police searched defendant’s home and property, finding 
a pair of shoes that were later determined to match prints found in 
the victim’s home. After searching defendant’s property, the police 
asked defendant to return to the sheriff's department for further 
questioning. Defendant confessed to Martin’s murder during his sec- 
ond interview with police and gave a written statement detailing the 
circumstances of the victim’s death. The basic issue for the jury to 
determine at trial was whether defendant murdered the victim with 
premeditation and deliberation. 


Defendant sets forth several assignments of error in the proceed- 
ings. He additionally argues that the sentence of death imposed upon 
him is disproportionate to the crime. For the reasons that follow, we 
conclude that defendant’s trial and capital sentencing proceeding 
were free of prejudicial error and that defendant’s sentence of death 
is not disproportionate. 


[1] In his first assignment of error, defendant contends that the trial 
court erred in admitting a hearsay statement of the victim at trial. 
Martin’s mother, Tonia Helms, testified as to a conversation she had 
with Martin shortly before her death. According to this testimony, the 
Saturday before Martin died, she told her mother that she intended to 
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tell defendant to stop coming by the house and to stop associating 
with Wagner. During the same conversation, Martin told her mother 
that it was “spooky” at home, alone, during the day, and that some- 
times a blue van would come to the end of the road and hesitate 
before turning around to leave. Defendant objected to the testimony 
regarding the blue van, but the trial court admitted the testimony pur- 
suant to N.C.G.S. § 8C-1, Rule 803(3). 


Defendant contends that Helms’ testimony regarding the blue van 
was not within the Rule 803(3) hearsay exception. Rule 803(3) allows 
for the admission of 


[a] statement of the declarant’s then existing state of mind, emo- 
tion, sensation, or physical condition (such as intent, plan, 
motive, design, mental feeling, pain, and bodily health), but not 
including a statement of memory or belief to prove the fact 
remembered or believed unless it relates to the execution, revo- 
cation, identification, or terms of declarant’s will. 


N.C.G.S. § 8C-1, Rule 803(8) (2001). Statements that merely recount a 
factual event are not admissible under Rule 803(38) because such 
facts can be proven with better evidence, such as the in-court testi- 
mony of an eyewitness. State v. Hardy, 339 N.C. 207, 229, 451 S.E.2d 
600, 612 (1994). However, where such statements “serve . . . to 
demonstrate the basis for the [victim’s] emotions,” the statements 
will be admitted under Rule 803(3). State v. Gray, 347 N.C. 148, 173, 
491 S.E.2d 538, 550 (1997), cert. denied, 523 U.S. 1031, 140 L. Ed. 2d 
486 (1998), and overruled in part on other grounds by State v. Long, 
354 N.C. 534, 557 S.E.2d 89 (2001). Martin told her mother, just prior 
to relating the story of the blue van, that it was “spooky” at home 
alone during the day. Martin’s statement that it was “spooky” at 
home alone indicated her general feeling of discomfort about being 
home alone and was a part of her expressed feeling regarding defend- 
ant. The activity of the blue van was a factor contributing to Martin’s 
discomfort. We thus hold that the testimony regarding the blue van 
served to support Martin’s assertion that it was “spooky” at home 
alone during the day and tended to show her state of mind at the time 
of the conversation. Ms. Helms’ testimony of the statements Martin 
made four days prior to her death reflects Martin’s state of mind and 
comes within the Rule 803(38) hearsay exception. 


Defendant also contends that even if the testimony was admis- 
sible under Rule 808(38), the testimony should have been excluded as 
irrelevant because defendant’s van was black and burgundy in color. 
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We disagree. “[A] victim’s state of mind is relevant if it relates directly 
to circumstances giving rise to a potential confrontation with the 
defendant.” State v. McLemore, 343 N.C. 240, 246, 470 S.E.2d 2, 7 
(1996). Here, Ms. Helms testified that Martin told her she intended to 
tell defendant to stop coming to the house. She followed up by stat- 
ing that it was “spooky” there and that she had seen a blue van come 
down the road and hesitate before leaving. Martin’s statements, along 
with an earlier statement that defendant gave her “the creeps,” sup- 
port her intent to tell defendant to stay away. The testimony was rel- 
evant because it related to Martin’s intent to tell defendant to stop 
coming to the house, giving rise to a potential confrontation. 


Even assuming arguendo that the testimony regarding the blue 
van was inadmissible, defendant has not shown that the error was 
prejudicial to his case. In order to prevail, defendant must show “that 
a reasonable possibility exists that a different result would have been 
reached absent the error.” State v. Weeks, 322 N.C. 152, 170, 367 
S.E.2d 895, 906 (1988). The prosecution did not attempt to connect 
defendant to the blue van or suggest that the driver of the blue van 
murdered the victim. Testimony from several witnesses established 
that defendant drove a black and burgundy colored van. The only link 
ever made between defendant and the blue van was made by defend- 
ant’s counsel. Given that a relationship between defendant and the 
blue van was never established, defendant cannot show that a rea- 
sonable possibility exists that the outcome would have been different 
had the testimony been excluded. Therefore, even if the trial court 
did err in admitting the testimony regarding the blue van, such error 
was harmless to defendant beyond a reasonable doubt. This assign- 
ment of error is overruled. 


[2] Defendant next assigns error to the trial court’s decision to allow 
the nonexpert testimony of nurse Leslie Burgess regarding the effects 
of ten milligrams of Valium. Defendant, in an attempt to negate the 
mens rea required for first-degree murder, argued that he was under 
the influence of a combination of drugs at the time he murdered the 
victim and thus was not capable of premeditation and deliberation. In 
his statement to police, defendant stated that on the morning of the 
murder, he “took some pills, 2 Valium, ten milligrams, 3 Klonopins, 
ten milligrams, 2 Xanax, number 10’s.” Ms. Burgess testified for the 
State as to the effects of two, ten-milligram Valium on the body. 


Ms. Burgess testified that she holds bachelor degrees in prevet- 
erinary medicine and in nursing. She has been a registered nurse 
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since 1995. She has worked in the Intensive Care, Pediatric Intensive 
Care, and Pediatric Open Heart units of various hospitals. At the time 
of her encounter with defendant, Ms. Burgess worked in the emer- 
gency room of Rowan Regional Medical Center. Ms. Burgess was a 
highly qualified nurse with years of experience, but she did not have 
sufficient specialized knowledge, training, or experience necessary 
to testify as an expert regarding the effects of ten milligrams of 
Valium. Even though Ms. Burgess could not testify as an expert as to 
the effects of ten milligrams of Valium and was not so tendered, her 
testimony was still admissible under N.C.G.S. § 8C-1, Rule 701 as a 
nonexpert’s opinion, based on her reasonable perceptions. 


North Carolina Rule of Evidence 701 states: 


If the witness is not testifying as an expert, [her] testimony in 
the form of opinions or inferences is limited to those opinions or 
inferences which are (a) rationally based on the perception of the 
witness and (b) helpful to a clear understanding of [her] testi- 
mony or the determination of a fact in issue. 


N.C.G.S. § 8C-1, Rule 701 (2001). 


Ms. Burgess gave extensive testimony as to defendant’s physical 
condition at the time she treated him at the hospital. She testified | 
that his temperature, pulse rate, respiration, blood pressure, and oxy- 
gen saturation levels were all in the normal range for a man of his age 
and size. She additionally testified that his pupils reacted normally to 
light and he did not appear intoxicated or otherwise impaired. After 
questioning Ms. Burgess on defendant's condition as she observed 
him on 12 September 2001, the State went on to ask Ms. Burgess sev- 
eral questions about the effects of Valium on an individual. The fol- 
lowing colloquy occurred during a voir dire of Ms. Burgess: 


Q. And just say where you worked, if you can recall, in this 
last twelve years. 


A. At Presbyterian Hospital in Charlotte, I worked in their 
Intensive Care Unit, and then I worked in the Pediatric Intensive 
Care Unit. I’ve worked at MUSC, Medical University of South 
Carolina in Charleston, South Carolina in the Pediatric Intensive 
Care Unit, Pediatric Open Heart Unit, and Pediatric Emergency 
Room, and at Northeast Medical Center in Concord in the 
Pediatric Intensive Care Unit and Rowan Regional Medical 
Center in the Emergency Department. 
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@. In the course of your duties, did you see the—did you see 
Valium prescribed? 


A. Yes. I also worked at Carolina Medical in the Emergency 
Department on a part-time basis. 


@. You saw Valium prescribed for patients that were under 
your care? 


A. That’s correct. 


(). And did you personally observe the effects of Valium on— 
specifically, of taking two, ten milligram Valiums. 


A. Of two, ten? Rarely. 

Q. Okay. 

A. Because that was a high dose. 

Q. All right. What would be a typical dose of Valium? 
A. Ten—ten milligrams. 

Q. One, ten milligrams. 

A. That’s correct. 


Ms. Burgess was then allowed to testify before the jury as to the 
effects of taking two, ten-milligram Valium. She testified as follows: 


Q. Now, Ms. Burgess, I think I was asking you whether, in the 
course of your duties and training, that you’re familiar with the 
effects of the drug known as Valium? 


A. Yes, I am. 


Q. All right. And, are you familiar with the effects of taking 
two, ten milligram Valium at the same time would be on a person? 


A. Yes, sir. It'd make them lethargic, somewhat disoriented, 
slow to respond, pupillary response would be sluggish... . 
Movements would be slow, the vital signs would be depressed, 
meaning the respirations would be low, the blood pressure would 
be low and the pulse would definitely be low. 


Q. Did you find any of these effects on Wesley [Toby] Smith, 
Jr. when you examined him at 12:15, on September 12th? 


A. No, sir. 
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Q. Do you have an opinion as to how long the effects of tak- 
ing two, ten milligram Valium would remain—how long the 
effects would last on the individual that had taken them? 


A. The maximum I would say would be six hours, maybe 
four hours. 


Ms. Burgess’ testimony regarding the effects of two, ten- 
milligram Valium was rationally based on her perceptions while 
working as a nurse over a number of years. She testified that she had 
seen the effects of Valium on patients in her care. Although Ms. 
Burgess did acknowledge during voir dire that she had rarely seen 
the effects of two, ten-milligram Valium, the trial court could reason- 
ably infer from her response that she had seen the effects of such a 
dose at least once. Even if Ms. Burgess had not had personal experi- 
ence with a patient taking two, ten-milligram Valium, her observa- 
tions of the effects of a normal dose, along with her observations of 
the effects of medication in general, were sufficient for her to render 
a lay opinion as to the effects of two, ten-milligram Valium. 


Ms. Burgess’ testimony was further admissible as a nonexpert 
opinion under Rule 701 because the testimony was helpful in the 
determination of a fact in issue. Ms. Burgess’ testimony was helpful 
to the jury in determining whether defendant was so impaired when 
he killed the victim that he could not have killed with premeditation 
and deliberation. Since Ms. Burgess’ opinion as to the effects of two, 
ten-milligram Valium was rationally based on her perceptions while 
working as a nurse and her testimony was helpful to the jury in deter- 
mining a fact in issue, the trial court did not err by allowing Ms. 
Burgess’ testimony. This assignment of error is overruled. 


[3] Defendant’s third assignment of error is that the trial court com- 
mitted prejudicial error by admitting testimony that defendant some- 
times carried a pocketknife. Dr. Kenneth Snell, the pathologist who 
performed the victim’s autopsy, concluded that the murder weapon 
was a knife with a blade no longer than three inches. The State intro- 
duced evidence that defendant had been known to occasionally carry 
a four-inch knife on his person. Defendant contends that because his 
pocketknife could not have been the weapon, the testimony that he 
sometimes carried it was irrelevant and prejudicial. 


Evidence is relevant if it has any logical tendency, however slight, 
to prove a fact in issue. “In criminal cases, ‘every circumstance that 
is calculated to throw any light upon the supposed crime is admissi- 
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ble. The weight of such evidence is for the jury.’ ” State v. Lytch, 142 
N.C. App. 576, 580, 544 S.E.2d 570, 573 (2001) (quoting State v. 
Hamilton, 264 N.C. 277, 286-87, 141 S.E.2d 506, 513 (1965), 
cert. denied, 384 U.S. 1020, 16 L. Ed. 2d 1044 (1966)). Defendant 
admitted to stabbing the victim with a knife, yet the murder weapon 
was never found. The testimony to which defendant objects was rel- 
evant because it established that defendant sometimes carried a 
knife. The particular knife described had a four-inch blade, however, 
defendant may have carried different knives at different times. 
Because the weapon used to murder the victim was never found, 
evidence that defendant carried a knife with him at times had some 
relevance to the case. 


Even assuming arguendo that the testimony was not relevant, 
defendant has the burden of establishing that the trial court’s error in 
allowing the testimony was so prejudicial that a different result 
would have occurred had the testimony been excluded. State v. 
Gappins, 320 N.C. 64, 68, 357 S.E.2d 654, 657 (1987). Defendant has 
failed to meet his burden. Defendant argues that the testimony may 
have led the jury to infer that defendant was a violent man. However, 
defendant elicited testimony from his own witnesses regarding the 
various knives he owned and carried. In light of such testimony from 
his own witnesses, defendant cannot now say that the testimony may 
have caused the jury to speculate as to his tendencies towards vio- 
lence. Additionally, it was not necessary for the State to prove that 
defendant carried a knife the day he murdered the victim. The jury 
could find defendant guilty based upon his picking up and using a 
knife found in the home, as defendant stated in his confession. 
Defendant cannot establish that the outcome of his trial would have 
been any different had the testimony regarding the knife been 
excluded. This assignment of error is overruled. 


[4] Defendant’s fourth assignment of error is that the State’s closing 
argument was unsupported by the evidence and was grossly 
improper. Defendant failed to object to the prosecutor’s closing argu- 
ment at trial. Therefore, “review is limited to an examination of 
whether the argument was so grossly improper that the trial [court] 
abused [its] discretion in failing to intervene ex mero motu.” State v. 
Gladden, 315 N.C. 398, 417, 340 S.E.2d 673, 685, cert. denied, 479 U.S. 
871, 93 L. Ed. 2d 166 (1986). 


In his closing argument, the prosecutor told the jury that the 
crime scene was “absolutely critical” in determining defendant’s 
intent when he murdered the victim. The prosecutor then suggested 
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a scenario of the crime in which defendant first stabbed the victim in 
the back and in the head. Later, the prosecutor suggested to the jury 
that defendant may have been leaving at one point while the victim 
was still alive, but, instead of leaving, he returned to the victim and 
cut her throat before she died. Defendant contends that the prosecu- 
tor’s scenario of what occurred the morning of 12 September 2001 
was unsupported by the evidence and, given that the story the crime 
scene tells is “absolutely critical” in deciding defendant’s guilt, the 
trial court erred by not intervening. We disagree. 


During closing arguments, prosecutors may create a scenario of 
the crime committed that is reasonably inferable from the evidence 
in the record. State v. Ingle, 336 N.C. 617, 645, 445 S.E.2d 880, 895 
(1994), cert. denied, 514 U.S. 1020, 131 L. Ed. 2d 222 (1995). Such 
arguments rest within the discretion of the trial court, and counsel 
will be granted wide latitude in hotly contested cases. State v. 
Roseboro, 344 N.C. 364, 376, 474 S.E.2d 314, 320 (1996). Here, the 
prosecutor’s inferences from the evidence presented were not so 
tenuous that the trial court needed to intervene. There was evidence 
presented at trial regarding the wounds inflicted upon the victim, 
blood sample analysis from various places throughout the house, and 
footprint identifications that were all available and used to infer the 
scenario suggested by the prosecutor. Further, the prosecutor him- 
self informed the jury that his was just one interpretation of the 
evidence presented at trial. Reviewing the prosecutor's closing argu- 
ment in light of the evidence presented at trial, we hold that there 
was sufficient evidence to support the scenario presented by the 
prosecutor. In light of the evidence, we cannot say that the prosecu- 
tor’s argument was improper, much less so grossly improper as to 
require intervention ex mero motu by the trial court. This assignment 
of error is overruled. 


[5] Defendant’s fifth assignment of error is that the trial court erred 
by denying defendant's motion to dismiss because the evidence was 
insufficient to support a conviction for first-degree premeditated 
murder. When ruling on a motion to dismiss, the trial court must 
determine whether the prosecution has presented “substantial evi- 
dence of each essential element of the crime.” State v. Call, 349 N.C. 
382, 417, 508 S.E.2d 496, 518 (1998). “Substantial evidence is that 
amount of ‘relevant evidence that a reasonable mind might accept as 
adequate to support a conclusion.’ ” State v. Williams, 355 N.C. 501, 
579, 565 S.E.2d 609, 654 (2002) (quoting State v. Vick, 341 N.C. 569, 
583-84, 461 S.E.2d 655, 663 (1995)), cert. denied, 537 U.S. 1125, 154 
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L. Ed. 2d 808 (2003). In making its decision, the trial court must view 
the evidence in the light most favorable to the State. State v. Hyatt, 
355 N.C. 642, 666, 566 S.E.2d 61, 77 (2002), cert. denied, 537 U.S. 1133, 
154 L. Ed. 2d 823 (2003). Here, the trial court correctly determined 
that the State presented substantial evidence of each element of the 
crime of first-degree murder. 


Defendant confessed to killing the victim by stabbing her re- 
peatedly. In his confession, defendant claimed that something 
just came over him and he “went into a rage.” His defense at trial was 
that his “rage” was not premeditated and he lacked the requisite 
intent for first-degree murder. For the jury to find defendant guilty of 
first-degree murder, it had to find that the murder was committed 
with premeditation and deliberation. Premeditation and delibera- 
tion, both processes of the mind, must generally be proven by cir- 
cumstantial evidence. State v. Small, 328 N.C. 175, 181, 400 S.E.2d 
413, 416 (1991). Circumstances which may be considered include: 
(1) lack of sufficient provocation by the victim; (2) defendant’s con- 
duct before and after the killing, including attempts to cover up 
involvement in the crime; and (8) evidence of the brutality of the 
crime, and the dealing of lethal blows after the victim has been ren- 
dered helpless. The State produced substantial evidence covering 
each of these circumstances. 


First, the State presented evidence tending to show that the 
victim intended to tell defendant to stop coming to her home and to 
stop associating with Wagner.-Defendant, by his own admission, 
establishes that the victim did tell him to stay away. Shortly there- 
after, defendant “went into a rage” and began stabbing the victim. 
Although such request to stay away was presumably the trigger for 
defendant’s actions, telling a casual acquaintance to stay away is def- 
initely not sufficient provocation to compel a killing by stabbing or 
even “a rage.” 


Second, the State presented evidence that on the morning of the 
victim’s murder, defendant lied to his wife about where he was going 
when he left their house. Defendant told his wife that he was going to 
the store when, in fact, he intended on going to see the victim. After 
the murder, defendant continued to lie to his wife and to others. 
Defendant cut his hands during the commission of the crime. He told 
his wife and a housemate that, while at the store, a man approached 
defendant and ordered him off of the pay phone. When defendant 
refused, the man pulled out a knife and cut defendant. Defendant 
went to the hospital for treatment, where he told a nurse he cut his 
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hands while stripping wires at work. He later told a police officer that 
he injured his hands during an altercation that occurred at his house. 
Then, when first questioned about the murder, defendant told police 
he injured his hands while stripping wires at home. Defendant told 
four different stories of how he injured his hands, in an attempt 
to avoid being linked to the crime. Additionally, when first ques- 
tioned by police, defendant denied involvement and attempted to 
divert suspicion to Wagner by telling police that Wagner was abusive 
towards the victim. 


Finally, the State’s evidence shows that the victim was stabbed 
and cut approximately sixty times. Her skull was fractured and her 
throat was cut. Some of the stab wounds were so forceful that the 
knife handle left marks on the victim’s body. Further, defendant 
admitted in his statement to police that he repeatedly stabbed the 
victim, even as she fell to the floor and tried to crawl away. The State 
presented substantial evidence of premeditation and deliberation. 
The trial court did not err in denying defendant’s motion to dismiss 
because a reasonable jury could conclude from the evidence that 
defendant murdered the victim with premeditation and deliberation. 
This assignment of error is overruled. 


[6] Defendant's sixth assignment of error is that the trial court erred 
by failing to intervene when the State, during its penalty phase 
closing argument, commented on defendant’s failure to testify. 
N.C.G.S. § 8-54 provides that a defendant’s failure to testify shall not 
create any presumption against him. To that end, prosecutors cannot 
directly refer to a defendant’s failure to testify. Griffin v. California, 
380 U.S. 609, 614, 14 L. Ed. 2d 106, 109 (1965). This is so because, 
“extended reference by the court or counsel concerning [defendant’s 
failure to testify] would nullify the policy that the failure to testify 
should not create a presumption against the defendant.” State v. 
Randolph, 312 N.C. 198, 206, 321 S.E.2d 864, 869 (1984). In determin- 
ing whether a prosecutor’s statement is, in fact, a direct reference to 
a defendant’s failure to testify, the Court must consider whether “ ‘the 
language used [was] manifestly intended to be, or was... of such 
character that the jury would naturally and necessarily take it to be a 
comment on the failure of the accused to testify.’ ” United States v. 
Anderson, 481 F.2d 685, 701 (4th Cir. 1973) (quoting U.S. ex rel. Leake 
v. Follette, 418 F.2d 1266, 1269 (2d Cir. 1969), cert. denied, 397 U.S. 
1050, 25 L. Ed. 2d 665 (1970)), aff'd, 417 U.S. 211, 41 L. Ed. 2d 20 
(1974). See also State v. Rouse, 339 N.C. 59, 95-96, 451 S.E.2d 543, 563 
(1994), cert. denied, 516 U.S. 832, 133 L. Ed. 2d 60 (1995). 
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In the present case, the prosecutor made the following state- 
ments during his penalty phase closing argument. 


One of the things you're going to hear is whether [Toby] 
Smith has any remorse for this killing. You heard the tape of the 
telephone conversation that was played from jail, and you heard 
[Toby] Smith say to his wife, “I didn’t mean to kill that girl.” Well, 
I'd say to you you've sat here for two weeks of trial. Have you 
seen any expression of remorse or regret from Wesley [Toby] 
Smith, Jr., other than when it had to do with his present predica- 
ment? .... Did you see any reaction from him on the verdict from 
this jury? The only time Wesley [Toby] Smith has shown any 
remorse is remorse over his own condition. 


Defendant contends that the jury could have only understood these 
statements to be a reference to defendant’s failure to testify at trial 
and at the sentencing hearing. We disagree. 


The prosecutor’s statements, viewed as a whole, do not make ref- 
erence to defendant’s failure to testify. Rather, the prosecutor was 
commenting on defendant’s demeanor. The jury may properly con- 
sider the demeanor of defendant in making its sentencing decision. 
The prosecutor, referring to the tape recorded telephone conversa- 
tion between defendant and his wife, asked the jury if it had heard 
any remorse from defendant. The prosecutor also asked the jury if it 
had seen any remorse from defendant during the trial. Viewing the 
prosecutor’s statements as a whole, it is clear that he did not intend 
to comment on defendant’s failure to testify. Further, the prosecutor’s 
statements were not of such a character that the jury would take the 
statements to be a reference to defendant’s failure to testify. This 
assignment of error is without merit and is overrruled. 


[7] Defendant’s seventh assignment of error is that the trial court 
erred by failing to inquire whether defendant wished to testify at his 
sentencing proceeding. Defendant contends that he has a constitu- 
tional right to testify on his own behalf, and that this right was vio- 
lated because the trial court did not inquire as to whether defendant 
wished to testify at the sentencing proceeding. This Court has never 
required trial courts to inform a defendant of his right to testify or to 
make an inquiry on the record regarding his waiver of the right to tes- 
tify. State v. Carroll, 356 N.C. 526, 5388, 573 S.E.2d 899, 905 (2002), 
cert. denied, —— U.S. ——, 156 L. Ed. 2d 640 (2003). While defendant 
does have a constitutional right to testify, this right was not violated 
in the instant case. In State v. Hayes, 314 N.C. 460, 334 S.E.2d 741 
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(1985), this Court held that absent a defendant’s indication that he 
wished to testify, it cannot be said that the trial court denied defend- 
ant of his right. Id. at 474-75, 334 S.E.2d at 750. 


After all evidence was presented at the guilt-innocence phase of 
the trial, defendant’s attorney made it clear to the trial court that 
defendant wished to waive the right to testify on his own behalf. 
Defendant's attorney informed the trial court that defendant had 
been continuously consulted throughout the trial regarding his right 
to testify, and defendant was informed that it was solely his decision 
whether to testify on his own behalf. Defendant’s attorney further 
informed the trial court that defendant had chosen not to testify in 
his own defense. At that point, defendant affirmed to the trial court 
that he had decided not to testify. Defendant presented testimony 
from nineteen witnesses at his sentencing proceeding, and he did not 
testify on his own behalf. Defendant's attorney was by his side at all 
times and available to counsel defendant regarding his right to testify. 
Given these circumstances, and because defendant never made a 
request to testify on his own behalf, we cannot say that defendant’s 
rights were violated. This assignment of error is without merit and 
is overruled. 


[8] Defendant's eighth assignment of error is that the trial court did 
not have the jurisdiction to enter a death sentence against defendant 
because the indictment did not allege any aggravating circumstances. 
This Court recently considered and rejected this argument in State v. 
Hunt, 357 N.C. 257, 582 S.E.2d 598, cert. denied, —- U.S. —, 156 
L. Ed. 2d 702 (2003). This assignment of error is, therefore, overruled. 


[9] Defendant’s ninth assignment of error is that the trial court did 
not have the jurisdiction to convict defendant of first-degree murder 
because he was charged by a short-form indictment that did not 
specifically allege the elements necessary for first-degree murder. 
Defendant, recognizing that previous decisions by this Court have 
been contrary to his position in this argument, raises this issue for 
the purpose of preserving it for possible further judicial review of 
this case. We have considered defendant’s arguments on this issue 
and find no reason to depart from our previous holdings. This assign- 
ment of error is overruled. 


[10] Defendant’s tenth assignment of error is that he was deprived of 
the effective assistance of counsel because his trial attorney failed to 
move for dismissal of the charges due to a lack of jurisdiction. To pre- 
vail in his argument, defendant must satisfy a two-part test, first set 
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out by the United States Supreme Court in Strickland v. Washington, 
466 U.S. 668, 687, 80 L. Ed. 2d 674, 693 (1984). Under Strickland, a 
defendant must establish (1) that his counsel’s performance was defi- 
cient and (2) that the deficiencies prejudiced the defendant. Jd. In 
order to prevail, a defendant must establish that his “counsel made 
errors so serious that counsel was not functioning as the ‘counsel’ 
guaranteed the defendant by the Sixth Amendment.” Jd. The errors 
must have been “so serious as to deprive the defendant of a fair trial.” 
Id. In the case sub judice, defendant has not met his burden in this 
regard. As discussed above, the indictment charging defendant was 
proper and the trial court had jurisdiction to convict defendant of 
first-degree murder and to sentence him to death. Since the indict- 
ment was legally sufficient, defendant’s counsel’s failure to object to 
it was not a deficiency in performance, and there was no prejudice to 
defendant. Defendant cannot meet the requirements for an ineffec- 
tive assistance of counsel claim, and therefore, this assignment of 
error is overruled. 


Having concluded that defendant's trial and capital sentencing 
proceeding were free of prejudicial error, we must now review the 
record and determine: (1) whether the evidence supports the aggra- 
vating circumstance found by the jury and upon which the sentencing 
court based its sentence of death; (2) whether the sentence was 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor; and (3) whether the sentence is “excessive or dispropor- 
tionate to the penalty imposed in similar cases, considering both the 
crime and the defendant.” N.C.G.S. § 15A-2000(d)(2) (2001). 


[11] After a thorough review of the record on appeal, briefs, and oral 
arguments of counsel, we conclude that the evidence fully supports 
the aggravating circumstance found by the jury. The jury found, as an 
aggravating circumstance, that the murder of the victim was espe- 
cially heinous, atrocious, or cruel. N.C.G.S. § 15A-2000(e)(9) (2001). 
The victim was stabbed approximately sixty times in her own home. 
Defendant continued to stab the victim even as she fell to the ground 
and attempted to crawl away. Evidence presented by the State tended 
to show that it took approximately ten minutes for the victim to die. 
The circumstances of the victim’s death provide ample support for 
the jury’s finding of the above aggravating circumstance. Further, we 
conclude there is no indication that the sentence of death was 
imposed under the influence of passion, prejudice, or any other arbi- 
trary factor. We therefore turn to our final statutory duty of propor- 
tionality review. 
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[12] We conduct a proportionality review to “eliminate the possibil- 
ity that a person will be sentenced to die by the action of an aberrant 
jury.” State v. Holden, 321 N.C. 125, 164-65, 362 S.E.2d 513, 537 
(1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 935 (1988). In 
doing so, we must look at both the defendant and the crime. State v. 
Watts, 357 N.C. 366, 379, 584 S.E.2d 740, 750 (2003). In the present 
case, the jury found the existence of one aggravating circumstance: 
that the murder was especially heinous, atrocious, or cruel. N.C.G.S. 
§ 15A-2000(e)(9). 


The trial court submitted five statutory mitigating circumstances, 
including the “catchall” circumstance, of which the jury found none 
to exist. The trial court additionally submitted sixteen nonstatutory 
mitigating circumstances, of which the jury found only four to exist: 
(1) defendant had no history of violence or aggression toward others; 
(2) defendant’s mother was tragically killed in a car accident when he 
was fifteen years old and this had a dramatic impact on him; (3) 
defendant loves and cares for his family, consisting of his father, two 
sisters, and three children; and (4) defendant admitted his guilt to 
police officers. 


We begin our proportionality review by comparing this case to 
the eight cases where this Court has determined the sentence of 
death to be disproportionate. See State v. Kemmerlin, 356 N.C. 446, 
573 S.E.2d 870 (2002); State v. Benson, 323 N.C. 318, 372 S.E.2d 517 
(1988); State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987); State v. 
Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), overruled on other 
grounds by State v. Gaines, 345 N.C. 647, 483 S.E.2d 396, cert. 
denied, 522 U.S. 900, 189 L. Ed. 2d 177 (1997), and by State v. 
Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988); State v. Young, 312 
N.C. 669, 325 S.E.2d 181 (1985); State v. Hill, 311 N.C. 465, 319 8.E.2d 
163 (1984); State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983); 
and State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983). After care- 
ful review, we conclude that this case is not substantially similar to 
any case in which this Court has previously found the death penalty 
disproportionate. 


First, defendant was convicted of first-degree murder on the 
basis of premeditation and deliberation, the finding of which “ ‘indi- 
cates a more cold-blooded and calculated crime.’ ” State v. Haselden, 
357 N.C. 1, 30, 577 S.E.2d 594, 612 (quoting State v. Artis, 325 N.C. 
278, 341, 384 S.E.2d 470, 506 (1989), sentence vacated on other 
grounds, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990)), cert. denied, — 


U.S. —, — L. Ed. 2d —, 72 U.S.L.W. 3308 (2003). Additionally, the 
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victim was murdered in her own home, a factor which “shocks the 
conscience, not only because a life was senselessly taken, but 
because it was taken [at] an especially private place, one [where] a 
person has a right to feel secure.” State v. Brown, 320 N.C. 179, 231, 
358 S.E.2d 1, 34, cert. denied, 484 U.S. 970, 98 L. Ed. 2d 406 (1987). 
Further, the murder was found to be especially heinous, atrocious, or 
cruel under N.C.G.S. § 15A-2000(e)(9). These factors distinguish the 
present case from those in which this Court has found the sentence 
of death to be disproportionate. 


In conducting a proportionality review, we must also compare 
this case with prior cases where this Court has found the death 
penalty to be proportionate. Haselden, 357 N.C. at 31, 577 S.E.2d at 
613. Although this Court reviews all similar cases when engaging in 
our duty of proportionality review, “we will not undertake to discuss 
or cite all of those cases each time we carry out that duty.” Jd. at 31, 
577 S.E.2d at 613 (quoting State v. McCollum, 334 N.C. 208, 244, 433 
S.E.2d 144, 164 (1993), cert. denied, 512 U.S. 1254, 129 L. Ed. 2d 895 
(1994)). Upon comparison of the present case with those in which we 
have previously conducted a proportionality review, we conclude 
that this case is more similar to cases in which this Court has found 
the sentence of death proportionate than to those in which this Court 
has found the sentence of death disproportionate. 


The similarities between this case and prior cases in which a sen- 
tence of death was found proportionate “merely serves as an initial 
point of inquiry.” State v. Daniels, 337 N.C. 248, 287, 446 S.E.2d 298, 
325 (1994), cert. denied, 513 U.S. 1135, 1380 L. Ed. 2d 895 (1995). The 
final decision of whether a death sentence is disproportionate “ulti- 
mately rest[s] upon the ‘experienced judgments’ of the members of 
this Court.” State v. Green, 336 N.C. 142, 198, 443 S.E.2d 14, 47, cert. 
denied, 513 U.S. 1046, 180 L. Ed. 2d 547 (1994). Therefore, having 
thoroughly reviewed the entire record in this matter, and based upon 
the characteristics of this defendant and the crime he committed, we 
cannot conclude as a matter of law that the sentence of death in this 
case is disproportionate or excessive. 


Accordingly, we hold that defendant received a fair trial and 
capital sentencing proceeding, free of prejudicial error. 


NO ERROR. 
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STEVE SINGLETON v. HAYWOOD ELECTRIC MEMBERSHIP CORPORATION 


No. 4038A02 
(Filed 5 December 2003) 


Trespass— real property—placement of electrical poles and 
power lines 
The Court of Appeals did not err by affirming the trial court’s 
entry of partial summary judgment in favor of plaintiff member in 
a trespass case arising out of defendant electric cooperative’s 
placing of new electric poles and power lines on plaintiff’s real 
property even though plaintiff asked defendant to enter the prop- 
erty to restring a downed transmission line, because: (1) a mem- 
ber only contracts to grant rights-of-ways and easements for the 
initial set up for the supply of electrical service for that individ- 
ual member when he signs the parties’ membership agree- 
ment; (2) the parties’ “Conditions of Service” did not confer on 
defendant the unilateral right to utilize plaintiff’s land to redesign 
an existing transmission line, add poles and lines, remove vegeta- 
tive growth or cut down trees, and clear the path in order to 
restore power to other members; (3) defendant failed to obtain 
the necessary easements and rights-of-way before electing to 
redesign the downed transmission line; and (4) defendant did 
not have an express easement and has made no claim of a 
prescriptive easement. 


Justice EDMUNDS dissenting. 


Justice PARKER joining in dissenting opinion. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 151 N.C. App. 197, 565 S.E.2d 
234 (2002), affirming a judgment entered 19 October 2000 by Judge 
Loto G. Caviness in Superior Court, Haywood County. On 3 October 
2002, the Supreme Court granted discretionary review of additional 
issues. Heard in the Supreme Court 7 April 2003. 


Smathers & Norwood, by Patrick U. Smathers, for plaintiff- 
appellee. 


Parker, Poe, Adams & Bernstein LLP, by Robert H. Tiller, Jack 
L. Cozort, and Irvin W. Hankins Ill, for defendant-appellant. 
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Smith Anderson Blount Dorsett Mitchell & Jernigan, LLP, by 
James D. Blount, Jr., Christopher G. Smith, and Kevin E. 
Pethick, on behalf of Progress Energy and Duke Power; 
Lawrence F. Mazer, Associate General Counsel, for Progress 
Energy; and Lara Simmons Nichols, Assistant General 
Counsel, for Duke Power, amici curiae. 


Robert B. Schwentker for North Carolina Electric Membership 
Corporation; and Moore & Van Allen, PLLC, by Joseph W. Eason 
and Robert A. Meynardie, on behalf of the North Carolina 
Electric Membership Corporation, amicus curiae. 


Orr, Justice. 


The issue before the Court is whether the Court of Appeals prop- 
erly affirmed the trial court’s entry of partial summary judgment for 
the plaintiff. For the reasons discussed herein, we affirm the decision 
of the Court of Appeals. 


Defendant, Haywood Electric Membership Corporation (HEMC), 
is a rural electric cooperative owned by its members. Plaintiff, 
Steve Singleton, first became a member of HEMC in August of 1966 
when he signed a membership application for that one year. In 
November of 1976 Singleton signed another membership application 
in which he agreed to purchase and use electric power for any 
properties he owned serviced by HEMC for the duration of his own- 
ership of those properties. Every member agrees to be bound by the 
rules and regulations governed by HEMC when the member signs 
his membership application. 


In February of 1998, following an ice storm, Singleton telephoned 
HEMC to report a downed transmission power line on property he 
had owned since September of 1995. The property, a 14.319 acre tract 
bearing two rental homes, is located on U.S. Highway 276 in 
Haywood County, North Carolina. The evidence showed that there 
were no transmission power poles located on the property and that 
the transmission line at issue crossed over Singleton’s property at an 
approximate height of 300 feet from one mountain ridge to another. 
Norman Sloan, HEMC’s General Manager, stated in his affidavit that 
this transmission line “had been in existence for more than 50 years.” 
Prior to the ice storm and HEMC’s subsequent repair work, the only 
power pole on Singleton’s property was a service pole that provided 
electricity to the two rental homes on the property and was not con- 
nected to the transmission line in question. 


IN THE SUPREME COURT 625 


SINGLETON v. HAYWOOD ELEC. MEMBERSHIP CORP. 
[357 N.C. 623 (2003)] 


Singleton stated in his affidavit that the transmission line at issue 
“did not serve [his] property.” Ronnie Allen, an HEMC employee, 
stated in his affidavit that the downed transmission line served “178 
meters” and that before HEMC repaired the downed line “those cus- 
tomers were without power.” Additionally, Singleton stated in his 
deposition that the rental homes on his property did not lose power 
during the ice storm when the transmission line fell. Finally, the 
record does not reflect that the downed transmission line was con- 
nected to the service pole that provided electricity to Singleton’s 
rental homes. 


Singleton first reported the downed line to HEMC because he 
was concerned that a “child or an animal” might be electrocuted by 
the downed line. Three days after Singleton reported the downed 
line, he noticed that it had not been repaired, so he called HEMC to 
report the downed line again. Gary Best, an HEMC employee, 
stopped by Singleton’s business to advise him of the status of the 
downed line. Best informed Singleton that HEMC would have to 
replace the transmission pole at the top of the ridge adjacent to 
Singleton’s property line. Singleton told Best that HEMC would 
have to replace it “by hand” because he did not “want any vehicles 
up there.” 


Subsequently, HEMC entered Singleton’s property and replaced 
the pole at the top of the ridge, placed two new poles on Singleton’s 
property and cleared a “thirty to forty” foot-wide swath approxi- 
mately 550 feet down the mountain on Singleton’s property. HEMC 
also replaced existing copper wire with approximately 550 feet of 
aluminum wire. The transmission line formerly spanned from ridge to 
ridge at a height of 300 feet, but HEMC lowered the lines to a thirty- 
foot height. The new aluminum lines were substantially bigger in size, 
and, as a result, more visible. In order to complete this task, HEMC 
cut several large oak trees, pruned an apple orchard and cleared the 
river bank of vegetative growth on Singleton’s property that formerly 
acted as a buffer from the highway and neighboring campground. 


Singleton filed a complaint against HEMC on 17 November 1999 
alleging four causes of action: 


That the foregoing constitutes trespass to Plaintiff’s real prop- 
erty, including ongoing trespass. 


That the foregoing constitutes an unlawful taking and inverse 
condemnation of Plaintiff's real property. 
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That the foregoing constitutes a conversion of Plaintiff's real and 
personal property[.] 


That the Plaintiff will be irreparably harmed if the poles and 
power lines are not removed from Plaintiff’s real property, and 
Plaintiff is entitled to a mandatory injunction ordering and direct- 
ing Defendant to remove said poles and utility lines. 


Singleton later voluntarily dismissed the claims of inverse condem- 
nation and conversion. The trial court granted partial summary judg- 
ment in Singleton’s favor based on the theory that HEMC did “not 
have an express or prescriptive easement for placing utility lines, 
poles, or other electrical transmission equipment upon [Singleton’s] 
real property, and that the actions of [HEMC] constitute[] trespass 
and a continuing trespass.” 


The case proceeded to trial on 9 October 2000 on the single 
remaining issue of money damages. The jury awarded Singleton 
$700.00 per month for rental of the land. The trial court ordered 
HEMC to pay Singleton “the sum of $22,125.80 as rental from 
February 21, 1998 through October 10, 2000” for retroactive rent pay- 
ment. The trial court further ordered that HEMC would “remain liable 
for rental sums to the Plaintiff from October 10, 2000 until all power 
lines, power poles, and other miscellaneous transmission equipment 
are removed from Plaintiff’s real property ... and any other damages 
which may result from Defendant’s continuous trespass.” The trial 
court ordered HEMC to pay Singleton interest in “the sum of 
$1,591.72” from the date of filing (17 November 1999) through the 
date of the judgment (10 October 2000). 


HEMC appealed the trial court’s grant of partial summary judg- 
ment to the Court of Appeals, which affirmed the trial court with 
Judge Walker dissenting. Singleton v. Haywood Elec. Mbrshp. Corp., 
151 N.C. App. 197, 565 S.E.2d 234 (2002). The trial court found, and 
the Court of Appeals agreed, that there was no express easement or 
a prescriptive easement and no genuine issue of material fact existed 
for Singleton’s claim of continuing trespass. Thus, Singleton was en- 
titled to judgment as a matter of law. 


Summary judgment is appropriate when “the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that any party is entitled to a judgment as a mat- 
ter of law.” N.C.G.S. § 1A-1, Rule 56(c)(2001). “[T]he movant must 
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meet the burden of proving an essential element of plaintiff's claim 
. does not exist, cannot be proven at trial or would be barred by an 
affirmative defense.” Goodman v. Wenco Foods, Inc., 333 N.C. 1, 21, 
423 S.E.2d 444, 454 (1992). 


There are two issues before this Court. First, the dissent argued 
that a genuine issue of material fact exists as to whether HEMC 
exceeded the scope of the membership service agreement thus mak- 
ing the trial court’s grant of partial summary judgment improper. 
Second, this Court granted HEMC’s petition for discretionary re- 
view on whether the trial court should have granted summary judg- 
ment in HEMC’s favor because consent to entry on the property is a 
complete defense to trespass. 


First, we will address the issue raised by HEMC’s petition for dis- 
cretionary review. As to this issue, HEMC contends that no genuine 
issue of material fact exists but that HEMC was authorized to per- 
form the work at issue both by contract (membership rules and reg- 
ulations) and by Singleton’s request to repair the downed line. Thus 
according to HEMC, it is entitled to judgment as a matter of law 
because there was no trespass as a matter of law. 


We first turn to the law of civil trespass. It is elementary that 
“trespass is a wrongful invasion of the possession of another.” State 
ex rel. Bruton v. Flying “W” Enterprises, Inc., 273 N.C. 399, 415, 160 
S.E.2d 482, 493 (1968). “ ‘Furthermore, a claim of trespass requires: 
(1) possession of the property by plaintiff when the alleged trespass 
was committed; (2) an unauthorized entry by defendant; and (3) dam- 
age to plaintiff.’” Fordham v. Eason, 351 N.C. 151, 153, 521 S.E.2d 
701, 703 (1999) (quoting Fordham v. Eason, 131 N.C. App. 226, 229, 
505 S.E.2d 895, 898 (1998)); See also Matthews v. Forrest, 235 N.C. 
281, 283, 69 S.E.2d 553, 555 (1952). The courts of this State have 
defined continuing trespass as “wrongful trespass upon real property, 
caused by structures permanent in their nature.” Oakley v. Texas Co., 
236 N.C. 751, 753, 73 S.E.2d 898, 898 (1953); See also Bishop v. 
Reinhold, 66 N.C. App. 379, 384, 311 S.E.2d 298, 301, disc. rev. 
denied, 310 N.C. 743, 315 S.E.2d 700 (1984); Teeter v. Postal Tel. Co., 
172 N.C. 783, 786, 90 S.E. 941, 941 (1916), and Sample v. Roper 
Lumber Co., 150 N.C. 161, 166, 63 S.E. 731, 732 (1909). 


Singleton is the record owner of the property at issue and alleges 
damages as a result of HEMC’s placement of new electric poles and 
lines and the damage to his property necessitated by the new poles 
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and lines. There is no dispute that Singleton asked HEMC to enter the 
property to re-string the downed transmission line as it had been for 
the last fifty years. However, Singleton does not complain about 
HEMC’s physical entrance onto the land; rather, Singleton complains 
that the placement of new poles and lines in order to re-design the 
existing transmission line constituted trespass because the new poles 
and lines were “unauthorized, and therefore an unlawful entry.” 
Matthews, 235 N.C. at 283, 69 S.E.2d at 555. Singleton complained 
that the new poles and lines were “permanent in their nature” and 
therefore amount to a continuing trespass. Oakley, 236 N.C. at 753, 73 
S.E.2d at 899. Furthermore, Singleton complained that he was dam- 
aged by HEMC’s cutting of the trees and clearing of the land. 


In a trespass action a defendant may assert that the entry was 
lawful or under legal right as an affirmative defense. Hildebran v. 
Southern Bell Tel. & Tel. Co., 216 N.C. 235, 236, 4 S.E.2d 439, 439 
(19389). Because Singleton consented to HEMC’s entry upon the 
land, the crucial question for determination is whether HEMC had 
authorization or consent to repair and replace the lines in the man- 
ner that it did. 


HEMC concedes that it had no express easement and does not 
argue that it had an easement by prescription. HEMC argues, how- 
ever, that Singleton contractually authorized HEMC to maintain, 
repair, and replace HEMC’s equipment when he agreed to be bound 
by the membership rules and regulations found in the service agree- 
ment. HEMC submits that the rules and regulations operated as 
consent for HEMC’s actions because it expressly provides that mem- 
bers must grant “all necessary easements and rights-of-way.” HEMC 
further submits that this operative agreement authorized it to 
re-design the existing transmission line, and that this service agree- 
ment prevented the new lines and poles from creating a contin- 
uing trespass. 


Section V, titled “Conditions of Services,” of the membership 
service agreement set out member responsibilities before electrical 
service will be supplied to the member. HEMC contends these 
“Conditions of Service” bind the member “to furnish without cost to 
the Cooperative all necessary easements and rights-of-way” and 
oblige the member to provide the “right of access to member’s 
premises at all times for the purpose of... repairing, removing, 
maintaining or exchanging any or all equipment.” Section V states in 
pertinent part: 
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A. General Conditions 


The Cooperative will supply electrical service to the Member 
after all of the following conditions are met: 


1. The Member is in compliance with all aspects of the 
Service Agreement and agrees to be bound by the 
Cooperative’s Articles of Incorporation and Bylaws. 


2. The Member agrees to furnish without cost to the 
Cooperative all necessary easements and rights-of-way. 


4. The Member agrees that the Cooperative will have the right 
of access to member’s premises at all times for the purpose 
of reading meters, testing, repairing, removing, main- 
taining or exchanging any or all equipment and facili- 
tres which are the property of the Cooperative, or when on 
any other business between the Cooperative and the 
Member. In cases where it is reasonably necessary and 
cost effective, the Cooperative may use, without payment 
to the Member, the Member’s premises for accessing neigh- 
boring property served by the Cooperative. However, the 
Member will have the opportunity to locate a right-of-way 
that 1s beneficial to all parties. 


8. The Member agrees to be responsible for any additional 
facilities, protective devices, or corrective equipment nec- 
essary to provide adequate service or prevent interference 
with service to the Cooperative’s other members. 


In interpreting contracts, we adhere to the following rules of 
construction: 


[T]he goal of construction is to arrive at the intent of the parties 
when the [contract] was issued. Where a [contract] defines a 
term, that definition is to be used. If no definition is given, non- 
technical words are to be given their meaning in ordinary speech, 
unless the context clearly indicates another meaning was 
intended. The various terms of the [contract] are to be harmo- 
niously construed, and if possible, every word and every provi- 
sion is to be given effect. 


Gaston County Dyeing Machine Co. v. Northfield Ins. Co., 351 N.C. 
293, 299-300, 524 S.E.2d 558, 563 (2000) (quoting Woods v. 
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Nationwide Mut. Ins. Co., 295 N.C. 500, 505-06, 246 S.E.2d 773, 777 
(1978)); see also C.D. Spangler Constr. Co. v. Industrial Crankshaft 
& Engineering Co., 326 N.C. 133, 142, 388 S.E.2d 557, 563 (1990). 


The scope of the “Conditions of Service” is expressly limited 
to “supply of electrical service to the Member.” The rules and 
regulations define “Member” as “the person .. . that has the legal 
responsibility for payment of the bill for service.” The express 
language of the “Conditions of Service” requires that these conditions 
be met before the service will be supplied: “The Cooperative will sup- 
ply electrical service to the Member after all of the following condt- 
tions are met.” (Emphasis added.) Read in light of the scope and time 
limitations, a member only contracts to grant rights-of-ways and 
easements for the initial set up for the supply of electrical service for 
that individual member. 


The evidence showed that the downed transmission line did not 
provide electrical service to Singleton because unlike the other 178 
HEMC members, his rental homes never lost power during the ice 
storm. Therefore, the “Conditions of Service” did not confer on 
HEMC the unilateral right to utilize Singleton’s land to re-design an 
existing transmission line, add poles and lines, remove vegetative 
growth or cut down trees, and clear the path in order to restore 
power to other HEMC members. 


Next, HEMC relies on Section V, subsection D, titled “Right-of- 
Way Maintenance” as its authority to maintain the transmission line 
in the manner that it did. Section V, subsection D, states in full: 


The Member will grant to the Cooperative, and the Coopera- 
tive will maintain right-of-way according to its specifica- 
tions with the right to cut, trim, and control the growth of 
trees and shrubbery located within the right-of-way or that may 
interfere with or threaten to endanger the operation or mainte- 
nance of the Cooperative’s line or system. When trimming the 
right-of-way, the Cooperative will remove debris at its expense 
from “clean and maintained” areas; that is, an area which is reg- 
ularly maintained free of logs and brush, but not the removal of 
stumps. In other areas, right-of-way debris will be left in the 
right-of-way limit. 


(Emphasis added. ) 


The plain language of this section assumes that HEMC obtained 
the necessary easements and rights-of-ways prior to entering the 
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property to “cut, trim, and control the growth of trees and shrub- 
bery.” This section is in the future tense, stating: “the member will 
grant... and the Cooperative will maintain.” This language, along 
with the language in the preceding “Conditions of Service” as- 
sumes that prior to HEMC servicing its members with electricity, it 
will obtain all necessary easements and rights-of-way to maintain, 
repair and replace its equipment utilized in the furnishing of elec- 
tricity to the member. HEMC failed to obtain those necessary ease- 
ments and rights-of-way before electing to re-design the downed 
transmission line. 


Interpreting the rules and regulations in the way that HEMC 
desires would result in far reaching powers for HEMC over the lands 
of consumers it services. For example, if HEMC had unlimited access 
for “repairing, removing, maintaining or exchanging” its equipment 
over and above that which provides electricity to the member, then 
the power company could arguably place a transformer or substation 
on any member’s property without the landowner’s consent or com- 
pensation for the taking. This is simply not the case under North 
Carolina real property law. Prior to re-designing the existing line, 
HEMC could have negotiated for an easement or used its power of 
eminent domain under N.C.G.S. § 40A-3(a)(1). 


The rules and regulations, read as a whole, did not confer on 
HEMC the unilateral right to increase its presence and use of 
Singleton’s land above and beyond the original use. As previously 
noted, HEMC did not have an express easement and has made no 
claim of a prescriptive easement. Because HEMC failed to obtain 
an easement or right-of-way before redesigning the existing trans- 
mission line by erecting two poles, lowering the line from a height of 
300 feet to a thirty-foot height, removing vegetation and trees in a 
thirty to forty foot swath, its actions were “unauthorized, and 
therefore an unlawful entry” and thus constituted continuing tres- 
pass as a matter of law. Matthews, 235 N.C. at 283, 69 S.E.2d at 555. 
Therefore, summary judgment should not have been granted in 
HEMC’s favor and the trial court properly denied HEMC’s motion 
for summary judgment. 


Next, the dissent raised the issue that summary judgment should 
not have been granted in Singleton’s favor because a genuine issue of 
material fact still existed regarding whether HEMC “committed an 
act in excess of the authority granted under the service rules and reg- 
ulations.” Singleton, 151 N.C. App. at 207, 565 S.E.2d at 241. This 
issue is subsumed by the issue of whether the service rules and reg- 
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ulations operated as a defense against the trespass action. As previ- 
ously discussed, we conclude that HEMC’s acts were “unauthorized, 
and therefore an unlawful entry,” and that Singleton did not consent 
by signing the rules and regulations. Matthews, 235 N.C. at 283, 69 
S.E.2d at 555. Thus, since there is no genuine issue of material fact 
and no right under the membership agreement to perform the work 
complained of, the Court of Appeals correctly affirmed the trial court 
in granting partial summary judgment in Singleton’s favor. 


Finally, the Court of Appeals properly dismissed HEMC’s estop- 
pel argument because HEMC did not properly assign error on this 
basis because it failed to “state plainly, concisely and without argu- 
mentation the legal basis upon which error is assigned” in violation of 
the Rules of Appellate Procedure. N.C. R. App. P. 10(c)(1) (2001). 


For the reasons stated herein, the opinion of the Court of 
Appeals is affirmed. 


AFFIRMED. 


Justice EDMUNDS dissenting. 


I fear that the majority’s restrictive reading of the Haywood 
Electric Membership Corporation Service Rules and Regulations may 
have unfortunate consequences. The wire that fell during the 
February 1998 ice storm had been in place for at least fifty years. 
Defendant initially entered plaintiff's property pursuant both to plain- 
tiff’s express invitation and to Section V(A)(4) of the Service Rules 
and Regulations, which gives defendant the “right of access to [plain- 
tiff’s] premises at all times for the purpose of... repairing... any or 
all equipment and facilities which are the property of [defendant].” 
The issue now before us is whether the actions defendant took there- 
after, replacing the wire with one that was heavier and hung substan- 
tially lower, erecting new poles, cutting vegetation along the wire’s 
right-of-way, and so on, resulted in a continuing trespass. The major- 
ity’s holding, that summary judgment for plaintiff was properly 
granted, fails to recognize that the evidence in this case presents a 
genuine issue of material fact. 


It is apparent from the discussion in the majority opinion that the 
fallen power line was, at best, obsolescent. Defendant used the 
opportunity presented by the ice storm to erect modern equipment in 
its place. Section V of the Service Rules and Regulations permits 
defendant to enter plaintiff's land for the purposes of “maintaining or 
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exchanging .. . equipment and facilities” and of “maintain[ing the] 
right-of-way.” It is inconceivable that defendant would have signed 
this agreement if it understood that, by so doing, it would not be per- 
mitted at its discretion to update or replace antiquated equipment 
that was on or crossed over property belonging to plaintiff and oth- 
ers. A fifty-year-old infrastructure would be inefficient, unprofitable, 
and probably unsafe, benefitting neither plaintiff nor defendant. 
Nevertheless, under the majority’s holding, a utility provider such as 
defendant may be discouraged from making improvements to its 
equipment. On the other hand, it also seems unlikely that, when 
plaintiff called on defendant to repair the line, he had any expecta- 
tion that wholesale and intrusive changes would follow. Accordingly, 
I believe that a genuine issue of material fact exists as to whether 
defendant’s actions on plaintiff’s property fall within the meaning of 
“repairing . . . maintaining or exchanging any or all equipment or 
facilities” as those terms are used in the Service Rules and 
Regulations. This case should be tried. I respectfully dissent. 


Justice PARKER joins in this dissenting opinion. 


STATE OF NORTH CAROLINA v. RODNEY JAY TUCKER 


No. 113PA03 


(Filed 5 December 2003) 


Sentencing— aggravating factor—abused position of trust or 
confidence—consolidation of convictions for multiple 
offenses 


The trial court did not err by aggravating defendant’s sen- 
tence in two judgments that consolidated convictions for multi- 
ple offenses of statutory sexual offense of a person 13, 14, or 15, 
indecent liberties, and sexual offense by a person in a parental 
role based on defendant's abuse of his position of trust or confi- 
dence, because: (1) the trial judge is required by the Structured 
Sentencing Act to enter judgment on a sentence for the most seri- 
ous offense in a consolidated judgment, and aggravating factors 
applied to the sentence for a consolidated judgment will apply 
only to the most serious offense in that judgment; (2) statutory 
sexual offense of a person aged 13, 14 or 15 is the most serious 
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offense in each of the judgments; and (3) the aggravating factor 
of abusing a position of trust or confidence thus did not apply to 
the crime of sexual offense by a person in a parental role but 
applied only to the most serious crime of sexual offense of a per- 
son aged 13, 14, or 15. N.C.G.S. § 15A-1340.15(b). 


On discretionary review pursuant to N.C.G.S. § 7A-31 of a unani- 
mous decision of the Court of Appeals, 156 N.C. App. 53, 575 S.E.2d 
770 (2003), arresting in part, remanding for resentencing in part, and 
finding no error in part judgments entered 24 July 2001 by Judge 
Henry E. Frye, Jr., in Superior Court, Forsyth County. Heard in the 
Supreme Court 10 September 2003. 


Roy Cooper, Attorney General, by Christopher W. Brooks, 
Assistant Attorney General, for the State-appellant. 


Brian Michael Aus for defendant-appellee. 


PARKER, Justice. 


The issue before this Court is whether the Court of Appeals erred 
in holding that the trial court improperly aggravated defendant’s sen- 
tence in two of three judgments that consolidated convictions for 
multiple offenses. 


Defendant Rodney J. Tucker was arrested pursuant to a warrant 
issued on 15 September 2000. Defendant was indicted on fourteen 
counts of statutory sexual offense of a person aged 13, 14, or 15; 
seven counts of indecent liberties with a child; and seven counts of 
sexual offense by a person in a parental role, all arising from the 
accusations of defendant's stepdaughter concerning two years of sex- 
ual molestation and abuse by defendant. According to the parties’ 
briefs, defendant was also indicted on one count of attempted first- 
degree statutory rape. Defendant’s case came on for trial at the 16 
July 2001 criminal session of Forsyth County Superior Court. At the 
close of the State’s evidence, defendant successfully moved for dis- 
missal of the charge of attempted first-degree statutory rape. 


After the jury returned a unanimous verdict, the trial court 
entered judgment on 24 July 2001 for fourteen counts of statu- 
tory sexual offense of a person aged 13, 14 or 15; seven counts of 
indecent liberties with a child; and seven counts of sexual offense 
by a person in a parental role. The court found one aggravating fac- 
tor, that defendant abused a position of trust or confidence. N.C.G.S. 
§ 15A-1340.16(d)(15) (2001). The court also found two mitigating fac- 
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tors, that defendant has a support system in the community and that 
defendant has a positive employment history or is gainfully 
employed. N.C.G.S. § 15A-1340.16(e)(18), (19). The court decided 
that the factors in aggravation outweighed the factors in mitigation. 
The court then consolidated the offenses into three distinct judg- 
ments. The first judgment is labeled 00CRS054807 and consists of 
cases 00CRS054807, 54808, 54809, 54810, and 54811. This first judg- 
ment includes five counts of statutory sexual offense of a person 
aged 13, 14, or 15 and five counts of indecent liberties with a child. 
The second judgment is labeled 00CRS054812 and consists of cases 
OOCRS054812, 54813, and 54814. This judgment includes three counts 
of statutory sexual offense of a person aged 13, 14, or 15, one count 
of indecent liberties with a child, and two counts of sexual offense by 
a person in a parental role. The third judgment is labeled 
OOCRS054815 and consists of cases 00CRS054815, 54817, 54820, 
54822, 54823, and 54825. This judgment includes six counts of 
statutory sexual offense of a person aged 13, 14, or 15, one count of 
indecent liberties with a child, and five counts of sexual offense by a 
person in a parental role. After calculating defendant’s criminal his- 
tory to be at record level II, the court sentenced defendant to three 
consecutive terms of imprisonment of a minimum term of 334 
months to a maximum term of 410 months. 


A unanimous panel of the Court of Appeals found no error with 
respect to two evidentiary issues raised by defendant, arrested judg- 
ment for one conviction for sexual offense by a person in a parental 
role, and remanded for resentencing with respect to two of the three 
consolidated judgments. State v. Tucker, 156 N.C. App. 53, 575 S.E.2d 
770 (2003). The State did not appeal the arrested judgment for the 
one conviction for sexual offense by a person in a parental role. The 
State did, however, petition for discretionary review of the portion of 
the Court of Appeals’ opinion remanding judgments 00CRS54812 and 
54815 for resentencing, and this Court allowed the petition. 


Respecting the pertinent issue on appeal, the Court of Appeals 
found error with the trial court’s application of aggravating factors 
in sentencing. Jd. at 62, 575 S.E.2d at 776. Specifically, the court 
held that the two judgments including convictions of sexual of- 
fense by a person in a parental role, 00CRS54812 and 54815, were 
improperly increased by use of the aggravating factor that defend- 
ant took advantage of a position of trust or confidence, N.C.G.S. 
§ 15A-1340.16(d)(15). Id. The Court of Appeals determined that 
evidence establishing the parent-child relationship was required 
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to prove both the crime of sexual offense by a person in a parental 
role as well as the aggravating factor that defendant took advantage 
of a position of trust. Jd. at 61-62, 575 S.E.2d at 775-76. According to 
the court’s reasoning, such use of this evidence twice within the same 
judgment violated N.C.G.S. § 15A-1340.16(d) which reads, “[e]vidence 
necessary to prove an element of the offense shall not be used to 
prove any factor in aggravation... .” /d. 


Before this Court the State contends that the Court of Appeals 
erred in remanding the second and third of the three consolidated 
judgments, 00CRS054812 and 54815, for resentencing. We agree. 


We note at the outset that the same evidence cannot be used to 
prove an element of a crime and to prove an aggravating factor on the 
same conviction. N.C.G.S. § 15A-1340.16(d). Applying this statute, 
this Court has held that “[a] sentence may not be aggravated by evi- 
dence supporting an element of the same offense.” State v. Wilson, 
354 N.C. 493, 522, 556 S.E.2d 272, 291 (2001), overruled on other 
grounds by State v. Millsaps, 356 N.C. 556, 572 S.E.2d 767 (2002). See 
also State v. Mickey, 347 N.C. 508, 514, 495 S.E.2d 669, 673 (1998) 
(citing State v. Hayes, 323 N.C. 306, 312, 372 S.E.2d 704, 707-08 
(1988)). In State v. Raines, 319 N.C. 258, 354 S.E.2d 486 (1987), the 
defendant was convicted for the crime of engaging in vaginal inter- 
course with a person over whom defendant’s employer had assumed 
custody. Id. at 261, 354 S.E.2d at 488. This Court determined that “a 
relationship of trust and confidence was needed to prove the custo- 
dial element of the offense” and, therefore, held that the finding of 
the aggravating factor abuse of a position of trust or confidence vio- 
lated the statutory scheme. Jd. at 266, 354 S.E.2d at 491.! Thus, 
defendant is correct that a single conviction cannot be aggravated by 
evidence used to prove an element of that offense. 


However, in situations where a defendant is convicted of two 
or more offenses, the General Assembly has given the trial court 
discretion to consolidate the offenses into a single judgment. 
N.C.G.S. § 15A-1340.15(b) (2001). The Structured Sentencing Act 
states that: 


The judgment shali contain a sentence disposition specified for 
the class of offense and prior record level of the most serious 
offense, and its minimum sentence of imprisonment shall be 


1. The Court in Raines applied the Fair Sentencing Act, predecessor to 
the Structured Sentencing Act, the pertinent substance of which is identical. N.C-G.S. 
§ 1340.4 (a)(1) (1983) (position of trust aggravating factor). 


IN THE SUPREME COURT 637 


STATE v. TUCKER 
[357 N.C. 633 (2003)] 


within the ranges specified for that class of offense and prior 
record level, unless applicable statutes require or authorize 
another minimum sentence of imprisonment. 


Id. Thus, when separate offenses of different class levels are consol- 
idated for judgment, the trial judge is required to enter judgment con- 
taining a sentence for the conviction at the highest class. 
Accordingly, the trial judge is limited to the statutory sentencing 
guidelines, set out at N.C.G.S. § 1340.17(c), for the class level of the 
most serious offense, rather than any of the lesser offenses in that 
same consolidated judgment. The trial court may, however, depart 
from the appropriate sentencing guidelines for the most serious 
offense upon finding that aggravating or mitigating factors exist. 
N.C.G.S. § 15A-1340.16(b). 


Determination of the convictions to which the sentencing guide- 
lines apply becomes important for the application of aggravating fac- 
tors. While “[e]vidence necessary to prove an element of the offense 
shall not be used to prove any factor in aggravation, and the same 
item of evidence shall not be used to prove more than one factor in 
aggravation,” N.C.G.S. § 15A-1340.16(d), where consolidated judg- 
ments are concerned, the analysis must go further. Any aggravating 
factors that are applied to the sentence will necessarily only apply to 
the offense in the judgment which provides the basis for the sen- 
tencing guidelines. Since the trial judge is required by the Structured 
Sentencing Act to enter judgment on a sentence for the most serious 
offense in a consolidated judgment, aggravating factors applied to 
the sentence for a consolidated judgment will only apply to the most 
serious offense in that judgment. See State v. Miller, 316 N.C. 273, 
284, 341 S.E.2d 531, 538 (1986) (“[W]hen cases are consolidated for 
judgment, and the judge makes findings of aggravating and mitigating 
factors for the most serious offense for which defendant is being sen- 
tenced, the judge’s failure to make findings of such factors for the 
lesser offenses consolidated will not constitute reversible error.” 
(italics omitted)). 


This Court has had occasion in previous opinions to address the 
application of aggravating factors to consolidated judgments. In State 
v. Farlow, 336 N.C. 534, 444 S.E.2d 913 (1994), this Court considered 
a case in which the defendant was convicted of second-degree sexual 
offense and taking indecent liberties with a child. The Court in 
Farlow considered two consolidated judgments, each consisting of 
several counts of second-degree sexual offense and several counts of 
taking indecent liberties with a child. Id. at 536, 444 S.E.2d at 914-15. 
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In that case, applying substantially similar language in the Fair 
Sentencing Act as the statute at issue here, the trial court aggravated 
the defendant’s sentence for second-degree sexual offense by the fact 
of the victim’s young age. Id. at 536, 444 S.E.2d at 915. This Court 
stated that the sentence could be aggravated by the young age of the 
victim because age is not an element of second-degree sexual 
offense, even though it is an element of the joined offense of taking 
indecent liberties with a child. Jd. at 541, 444 S.E.2d at 918. “[T}he 
rule barring use of joinable convictions as an aggravating factor does 
not apply to use of a fact needed to prove an element of a contempo- 
raneous conviction.” /d. at 541, 444 S.E.2d at 917-18 (citing State v. 
Wright, 319 N.C. 209, 214, 353 S.E.2d 214, 218 (1987)). Although in 
Farlow the Court also determined that age could be used to aggravate 
the offense of taking indecent liberties with a child based on a differ- 
ent rationale, the Court specifically decided that use of a fact to 
aggravate a sentence where that same fact was needed to prove an 
element of a joined offense was not improper. /d. 


Likewise, in State v. Wright, 319 N.C. 209, 353 S.E.2d 214 (1987), 
this Court upheld an aggravating factor that was based on evidence 
necessary to prove a separate offense. In that case, the defendant’s 
second-degree murder conviction was aggravated by evidence “that 
the victim was handcuffed with her hands behind her back when she 
was stabbed.” /d. at 212, 353 S.E.2d at 216. The defendant argued that 
this evidence was necessary to prove an element of first-degree kid- 
napping, for which the defendant was also convicted. Jd. at 213, 353 
S.E.2d at 217. This Court disagreed with the defendant on this point, 
but noted that even if the evidence were necessary to prove first- 
degree kidnapping, there would still be no error. Jd. at 213, 353 S.E.2d 
at 217-18. Although the convictions in Wright were not consolidated 
for judgment, this Court noted that: 


we believe that the rule in Westmoreland and Lattimore would 
control in the instant case only if the prohibition... against using 
the same evidence to prove both an element of the offense and a 
factor in aggravation, also extends to using evidence necessary to 
prove an element of a joined or joinable offense for which 
defendant was convicted. We have already decided that question 
in the negative. 


Id. at 214, 353 S.E.2d at 218. Thus, this Court recognized that where 
two or more offenses were joined for judgment, one offense could 
be properly aggravated by evidence needed to prove a separate 
joined offense. 
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In this case, the trial court consolidated twenty-eight convictions 
into three judgments. To begin our analysis we note that the first 
judgment is not implicated in this appeal because it does not con- 
tain the conviction that defendant contends was improperly aggra- 
vated, namely, sexual offense by a person in a parental role. The two 
judgments at issue in this case each consisted of three separate 
offenses. Statutory sexual offense of a person aged 13, 14, or 15, a 
class B1 felony, is the most serious offense in each of the judgments. 
N.C.G.S. § 14-27.7A(a) (2001). The offense of taking indecent liberties 
with a child is punishable as a class F felony and sexual offense by a 
person in a parental role is punishable as a class E felony. N.C.G:S. 
§§ 14-202.1(b), -27.7(a) (2001). Thus, under the Structured Sentenc- 
ing Act, the judge was required to and did enter judgment con- 
taining a sentence at the level of the class Bl felony rather than for 
the lesser offenses. See N.C.G.S. § 15A-1340.15(b). This also 
means that the judge was bound by the class Bl sentencing guide- 
lines, and not the class E or class F sentencing guidelines. See 
N.C.G.S. § 15A-1340.17(c). 


In finding factors of aggravation and mitigation, the court found 
that defendant abused a position of trust to commit these crimes. 
N.C.G.S. § 15A-1340.16(d)(15). The only evidence in the record to 
support the position of trust aggravator is evidence of a parent-child 
relationship. Defendant contends that this evidence was also needed 
to prove an element of sexual offense by a person in a parental role 
and that applying the aggravator of abusing a position of trust to a 
judgment containing the conviction for sexual offense by a person in 
a parental role violates N.C.G.S. § 15A-1340.16(d). 


To be guilty of sexual offense by a person in a parental role, the 
defendant must have “assumed the position of a parent in the home 
of a minor victim.” N.C.G.S. § 14-27.7(a). Evidence of a parent-child 
relationship therefore was necessary to prove that defendant stood in 
a parental role with regard to the victim. A parent-child relationship 
is also indicative of a position of trust and such evidence supports 
the aggravating factor of abusing a position of trust. State v. Daniel, 
319 N.C. 308, 311, 354 S.E.2d 216, 218 (1987). However, sexual offense 
by a person in a parental role was not the most serious offense in the 
consolidated judgment and was not the offense from which defend- 
ant’s sentence was derived. Thus the aggravating factor of abusing a 
position of trust did not apply to the crime of sexual offense by a 
person in a parental role. Rather, the aggravator applied to the most 
serious offense in each of the two consolidated judgments, which 
was the statutory sexual offense of a person aged 13, 14, or 15. 
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Although defendant argues that the trial court cannot aggravate a 
sentence for a consolidated judgment using an element of a lesser 
included offense, defendant concedes that the trial court could have 
structured the judgments in a different manner in order to use the 
aggravator. The trial court had the discretion to consolidate the con- 
victions for sexual offense by a person in a parental role into a fourth, 
separate judgment. In that situation, even by defendant’s reasoning, 
the remaining three consolidated Judgments could have been aggra- 
vated by abuse of a position of trust, leaving defendant with a longer 
prison sentence than he actually received because of the additional 
judgment. As this Court noted in State v. Miller, 316 N.C. 273, 341 
S.E.2d 531, consolidation of offenses “works to the benefit of the 
defendant by limiting the maximum sentence that he can receive 
for all of the convictions so consolidated.” Jd. at 284, 341 S.E.2d at 
538. Accordingly, we fail to see how defendant would benefit if 
N.C.G.S. § 15A-1340.16(d) precluded the aggravation of the most 
serious offense in a consolidated judgment. 


For the foregoing reasons we hold that the trial court did not err 
in applying the aggravating factor of abusing a position of trust to 
consolidated judgments 00CRS054812 and 54815. The decision of the 
Court of Appeals is reversed and the cases remanded to that court for 
remand to Superior Court, Forsyth County, for reinstatement of the 
judgments in cases 54812 and 54815. 


REVERSED AND REMANDED. 





NORTH CAROLINA FORESTRY ASSOCIATION, PETITIONER v. NORTH CAROLINA 
DEPARTMENT OF ENVIRONMENT AND NATURAL RESOURCES, DIVISION OF 
WATER QUALITY, AND THE NORTH CAROLINA ENVIRONMENTAL MANAGE- 
MENT COMMISSION anp Its NPDES COMMITTEE, RESPONDENTS; AND THE 
SIERRA CLUB anp DOGWOOD ALLIANCE 


No. 658A02 
(Filed 5 December 2003) 


Environmental Law— contested case—standing—person ag- 
grieved—stormwater general permit—wood chip industry 
The trial court did not err by holding that the N.C. Forestry 
Association (NCFA) was a person aggrieved under the North 
Carolina Administrative Procedure Act and therefore had stand- 
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ing to commence a contested case proceeding to challenge 
respondent EMC’s denial of a stormwater general permit for the 
wood chip industry, because: (1) the NCFA and its members are 
adversely affected by the exclusion of new and expanding wood 
chip mills from the pertinent general permit when the result is 
that those mills will be forced to undergo the lengthy and detailed 
process of seeking individual permits instead of the prior mini- 
mal administrative process; and (2) the present case involves 
licensing of wood chip mills to operate in our state, and the North 
Carolina Administrative Procedure Act states that any action 
involving licensing is by definition a contested case. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 154 N.C. App. 18, 571 S.E.2d 
602 (2002), reversing an order entered 27 March 2001 by Judge 
Howard E. Manning, Jr., in Superior Court, Wake County. Heard in the 
Supreme Court 15 October 2003. 


Hunton & Williams, by Charles D. Case, Craig A. Bromby, Jeff 
F. Cherry, and Julie Beddingfield, for petitioner-appellant. 


Roy Cooper, Attorney General, by Jill B. Hickey, Special Deputy 
Attorney General, for respondent-appellees. 


Southern Environmental Law Center, by Donnell Van Noppen 
ITI, and Sierra Weaver, for intervenor-appellees. 


WAINWRIGHT, Justice. 


Petitioner-appellant North Carolina Forestry Association (NCFA) 
is a non-profit trade association whose members engage in forest 
management and timber products industries, including wood chip 
mills. Wood chip mills take cut logs and other large pieces of wood 
and process them into smaller chips that are used in the production 
of paper and plywood products. 


Respondent-appellees are state agencies responsible for regulat- 
ing water quality in North Carolina. These agencies have authority to 
issue permits pursuant to the National Pollutant Discharge 
Elimination System (NPDES) required by the federal Clean Water 
Act. 33 U.S.C. § 1342 (2000). The Clean Water Act, along with Chapter 
143 of our General Statutes, and the rules of the North Carolina 
Environmental Management Commission, require facilities to obtain 
NPDES permits for stormwater discharges associated with their 
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industrial activities. See 33 U.S.C. § 1342 (2000); N.C.G.S. § 1438-215.1 
(2001); 156A NCAC 2B, 2H (2003). 


The present case arises from the decision of the North Carolina 
Department of Environment and Natural Resources, Division of 
Water Quality (DWQ), to exclude new and expanding wood chip mills 
from a generally available stormwater permitting system and to 
instead subject the wood chip industry to a more rigorous individual 
permitting process. 


In 1992, DWQ issued thirteen NPDES stormwater general per- 
mits. One of these permits, NPDES Stormwater General Permit No. 
NCG040000 (NCG04), authorized the discharge of stormwater runoff 
associated with the industrial activities of certain segments of the 
timber products industry, including wood chip mills. The NCG04 gen- 
eral permit expired on 31 August 1997. 


On 1 April 1998, DWQ issued NPDES Stormwater General Permit 
No. NCG210000 (NCG21). Unlike NCG04, the NCG21 permit excluded 
wood chip mills. As a result, DWQ began requiring new and expand- 
ing wood chip mills to obtain more detailed and time-consuming indi- 
vidual NPDES stormwater permits. 


In June 1998, NCFA, acting on behalf of its timber industry mem- 
bers, challenged DWQ’s exclusion of wood chip mills from the NCG21 
general permit. NCFA petitioned for a contested case hearing for 
administrative review under the North Carolina Administrative 
Procedure Act. NCFA argued that: 


NCFA and its members are “persons aggrieved” as defined in 
N.C.G.S. § 150B-2(6) because NCFA and its members are persons 
directly and indirectly affected substantially in the persons and 
property by the administrative decision to exclude wood chip 
mills from coverage under the General Permit. NCFA’s mem- 
bers who decide to locate and permit new chip mills in North 
Carolina will be subject to, among other things, burdensome 
application procedures and additional monitoring and report- 
ing requirements. 


On 19 March 1999, an administrative law judge filed a recom- 
mended decision in the case, concluding, among other things, that 
the NCG21 general permit should be reissued without the exclusion 
of wood chip mills. The administrative law judge also found that 
NCFA was a “person aggrieved” and thus had standing to bring the 
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claim at issue. The administrative law judge further noted that the 
final agency decision in this case would be rendered by the 
Environmental Management Commission of the Department of 
Environment and Natural Resources. 


On 5 November 1999, the Environmental Management Commis- 
sion issued its Final Agency Decision, rejecting the administrative 
law judge’s recommendation and instead concluding that NCFA 
lacked standing to challenge the issuance of NCG21. NCFA thereafter 
sought judicial review of the agency decision. 


On 14 March 2001, the Wake County Superior Court heard NCFA’s 
Petition for Judicial Review. The superior court concluded, among 
other things, that NCFA had standing to bring the contested case as 
a “person aggrieved.” 


NCFA appealed to the Court of Appeals and respondent state 
agencies cross-assigned error as to the trial court’s conclusion that 
NCFA had standing. On 19 November 2002, a divided panel of the 
Court of Appeals reversed the trial court, holding that NCFA was not 
a “person aggrieved” and thus lacked standing. North Carolina 
Forestry Ass’n v. Dep't of Env't and Natural Res., 154 N.C. App. 18, 
24, 571 S.E.2d 602, 606 (2002). The dissent, however, concluded 
that NCFA had standing on two independent grounds: (1) be- 
cause NCFA was a “person aggrieved,” and (2) because the relevant 
action involved a “licensing” as defined in N.C.G.S. § 150B-2. Id. at 
25-28, 571 S.E.2d at 606-08; see also N.C.G.S. § 150B-2(2) (2001) 
(defining “contested case” to include disputes over “licensing”); 
N.C.G.S. § 150B-2(8) (defining “license” as “any certificate, permit or 
other evidence, by whatever name called, of a right or privilege to 
engage in any activity” (emphasis added)). 


On 27 December 2002, NCFA filed a Notice of Appeal and Petition 
for Discretionary Review in this Court. On 12 June 2003, this Court 
denied NCFA’s Petition for Discretionary Review. Accordingly, our. 
review is focused solely on the issue that formed the basis of the dis- 
sent: whether NCFA is a “person aggrieved” under the North Carolina 
Administrative Procedure Act and therefore has standing to com- 
mence a contested case proceeding to challenge DWQ’s denial of a 
stormwater general permit for the wood chip industry. Having thor- 
oughly reviewed the applicable statutory authorities and this Court’s 
precedents, we conclude NCFA is a “person aggrieved” and therefore 
has standing to bring the contested case. 
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In general, individuals “adversely affected by a discretionary 
agency decision generally have standing to complain that the agency 
based its decision upon an improper legal ground.” FEC v. Akins, 524 
U.S. 11, 25, 141 L. Ed. 2d 10, 23 (1998). In North Carolina, disputes 
between a state government agency and another person may be for- 
mally resolved with the filing of an administrative proceeding 
referred to as a “contested case.” N.C.G.S. § 150B-22 (2001). A con- 
tested case is intended “to determine the person’s rights, duties, or 
privileges.” [d. “Any person aggrieved may commence a contested 
case (proceeding].” N.C.G.S. § 150B-23(a); see also Empire Power Co. 
v. North Carolina Dep’t of Env’t, Health and Nat. Resources, 337 
N.C. 569, 588, 447 S.E.2d 768, 779 (1994). 


A “person aggrieved” is “any person or group of persons of com- 
mon interest directly or indirectly affected substantially in his or its 
person, property, or employment by an administrative decision.” 
N.C.G.8. § 150B-2(6) (2001); Empire Power, 337 N.C. at 588, 447 
S.E.2d at 779. This Court has stated that whether a party is a “person 
aggrieved” must be determined based on the circumstances of each 
individual case. Empire Power, 337 N.C. at 588, 447 S.E.2d at 779. 


In the present case, NCFA is adversely affected by the exclusion 
of new and expanding wood chip mills from the NCG21 general per- 
mit. Prior to this exclusion, the operation of a new or expanding 
wood chip mill was a generally permitted activity that required mini- 
mal administrative process. As a result of their present exclusion 
from the NCG21 permit, new and expanding wood chip mills are 
forced to undergo the lengthy and detailed process of seeking indi- 
vidual permits. Accordingly, because the issuance of the NCG21 gen- 
eral permit adversely affected NCFA and its members, we conclude 
NCEA is a “person aggrieved” under the facts of the present case and 
thus has standing to bring a contested case hearing. 


Additionally, the present case clearly involves the “licensing” of 
wood chip mills to operate in our state. The North Carolina 
Administrative Procedure Act states that any action involving “licens- 
ing” is by definition a contested case. N.C.G.S. § 150B-2(2). The North 
Carolina Administrative Procedure Act defines a “license” as “any 
certificate, permit or other evidence, by whatever name called, of a 
right or privilege to engage in any activity.” N.C.G.S. § 150B-2(8) 
(emphasis added). Because we conclude that the NCG21 permit fits 
within this definition, we further conclude that the present case 
involves a licensing. This provides a distinct basis to conclude that 
NCFA has standing. 
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In sum, we hold that NCFA has standing to bring a contested case 
hearing and the Court of Appeals’ decision was thus in error. As to 
any and all issues not herein addressed, we expressly decline to 
make any conclusions. Accordingly, we reverse the decision of the 
Court of Appeals and remand this case to that court for further pro- 
ceedings not inconsistent with this opinion. 


REVERSED. 


KATHERINE T. LANGE v. DAVID R. LANGE 


No. 270A08 
(Filed 5 December 2003) 


Appeal and Error; Judges— mootness—recusal of judge who 
subsequently retired 


An order entered by one district court judge that required the 
recusal of a trial judge and ordered a new hearing in a custody 
modification proceeding was not rendered moot by the recused 
judge’s retirement and the case is remanded to the Court of 
Appeals for a determination of the appeal on the merits and in 
accordance with this opinion, because a decision on the merits 
will have a practical effect on the controversy because (1) the 
trial judge’s retirement after he announced his decision but 
before he signed the final order triggered the “substituted judge” 
provisions of N.C.G.S. § 1A-1, Rule 63; and (2) a Court of Appeals 
decision reversing the recusal order will give the substituted 
judge the discretion either to enter the retired judge’s order or to 
hold a new custody modification order, while a Court of Appeals 
decision affirming the recusal order will require the substituted 
judge to hold a new hearing and enter a new order. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of 
a divided panel of the Court of Appeals, 157 N.C. App. 310, 578 
S.E.2d 677 (2003), dismissing as moot an appeal from an order 
entered 4 October 2001 by Judge William A. Christian in District 
Court, Mecklenburg County. Heard in the Supreme Court 17 
November 2003. 
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Reid, Lewis, Deese, Nance & Person, L.L.P., by Renny W. Deese, 
for plaintiff-appellee. 


James, McElroy & Diehl, PA., by William kK. Diehl, Jr, 
Katherine S. Holliday, and Preston O. Odom, III, for defendant- 
appellant. 


LAKE, Chief Justice. 


This appeal arises from an order entered by Judge William A. 
Christian requiring the recusal of Judge William G. Jones and order- 
ing a new hearing in a custody modification proceeding involving the 
parties. The Court of Appeals dismissed as moot defendant’s appeal 
of the recusal order, over Judge Calabria’s dissent, because Judge 
Jones retired subsequent to entry of the recusal order but before the 
appeal was heard. For the reasons stated herein, we hold that the 
appeal was not rendered moot by Judge Jones’ retirement. We there- 
fore remand this case to the Court of Appeals for a determination of 
the appeal on the merits and in accordance with this opinion. 


On 16 November 1998, in District Court, Mecklenburg County, 
Judge William G. Jones entered an order settling issues regarding 
child custody, visitation, and child support. Pursuant to the order, the 
parties were to share legal custody of their two children. Plaintiff, 
Katherine Lange, was given primary physical custody, and a visitation 
schedule was established for defendant, David Lange. 


On 23 March 2000, plaintiff filed a motion to modify the custody 
arrangement because she planned to move to another city with the 
children. Defendant filed a response seeking primary physical cus- 
tody in the event plaintiff moved to another city. A custody modifica- 
tion hearing was held before Judge Jones, the same judge that 
entered the original custody order. 


On 30 June 2000, Judge Jones sent a letter to the parties which 
announced his decision in favor of defendant and requested defend- 
ant’s attorney, Katherine Holliday, to prepare the order. The attorneys 
for both parties consulted several times regarding the exact wording 
of the order. Just prior to Judge Jones’ signing the final order, plain- 
tiff’s attorney informed Judge Jones and Katherine Holliday that he 
planned to file a motion to recuse Judge Jones on the basis that Judge 
Jones and Katherine Holliday jointly owned, with others, vacation 
property in the mountains of North Carolina. Judge Jones delayed 
signing the custody modification order pending the outcome of the 
recusal hearing. 
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Plaintiff filed a recusal motion, and a hearing was held before 
Judge William A. Christian. On 4 October 2001, Judge Christian 
entered an order in which he concluded that Judge Jones had not vio- 
lated any provision of the North Carolina Code of Judicial Conduct. 
Judge Christian also concluded that no evidence existed of any bias 
or partiality by Judge Jones towards either party in the case. Despite 
these conclusions of law, Judge Christian ordered that Judge Jones 
be recused because the relationship between Judge Jones and 
Katherine Holliday was such that it “would cause a reasonable per- 
son to question whether the Honorable William G. Jones could rule 
impartially” in the matter. Finally, Judge Christian ordered that plain- 
tiff was entitled to a new hearing on her motion for custody modifi- 
cation. Defendant filed a timely notice of appeal from Judge 
Christian’s order. Plaintiff cross-appealed from Judge Christian’s con- 
clusion that Judge Jones did not violate the North Carolina Code of 
Judicial Conduct. 


Judge Jones retired prior to the Court of Appeals hearing 
this matter on appeal. As a result of his retirement, the Court of 
Appeals’ majority dismissed the case as moot. The Court of Appeals 
held that because Judge Jones could no longer preside over any fur- 
ther hearing or sign the custody modification order, a new judge 
would have to consider the matter anew, thus making moot all is- 
sues on appeal. 


A case is considered moot when “a determination is sought on a 
matter which, when rendered, cannot have any practical effect on the 
existing controversy.” Roberts v. Madison Cty. Realtors Ass’n, 344 
N.C. 394, 398-99, 474 S.E.2d 783, 787 (1996). Courts will not entertain 
such cases because it is not the responsibility of courts to decide 
“abstract propositions of law.” In re Peoples, 296 N.C. 109, 147, 250 
S.E.2d 890, 912 (1978), cert. denied, 442 U.S. 929, 61 L. Ed. 2d 297 
(1979). Conversely, when a court’s determination can have a prac- 
tical effect on a controversy, the court may not dismiss the case 
as moot. Given the circumstances of this case, a decision on the 
merits of the parties’ appeal will have a practical effect on the con- 
troversy. Therefore, the Court of Appeals erred by dismissing the 
appeal as moot. 


Putting the issue of Judge Jones’ recusal aside for a moment, his 
retirement triggers Rule 63 of the North Carolina Rules of Civil 
Procedure. Rule 63 provides: 
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If by reason of death, sickness or other disability, resignation, 
retirement, expiration of term, removal from office, or other rea- 
son, a judge before whom an action has been tried or a hearing 
has been held is unable to perform the duties to be performed by 
the court under these rules after a verdict is returned or a trial or 
hearing is otherwise concluded, then those duties, including 
entry of judgment, may be performed: 


(2) In actions in the district court, by the chief judge of the 
district, or if the chief judge is disabled, by any judge of 
the district court designated by the Director of the 
Administrative Office of the Courts. 


If the substituted judge is satisfied that he or she cannot per- 
form those duties because the judge did not preside at the trial or 
hearing or for any other reason, the judge may, in the judge's dis- 
cretion, grant a new trial or hearing. 


N.C.G.S. § 1A-1, Rule 63 (2001). In general, the application of Rule 63 
presents the “substituted judge” with two options in how to proceed. 
The judge could choose to honor Judge Jones’ decision in the matter, 
and enter Judge Jones’ order as written. In the alternative, the judge 
could choose to grant a new trial or hearing for the parties. Thus, 
application of Rule 63 gives the “substituted judge” discretion in 
determining how to proceed. 


If the Court of Appeals determines that Judge Christian erred in 
entering his order recusing Judge Jones from the parties’ case, the 
matter will be remanded to the trial court for further proceedings in 
accordance with Rule 63. In such circumstance, the newly assigned 
judge will have the discretion either to enter Judge Jones’ order or to 
hold a new custody modification hearing. 


However, if Judge Christian’s recusal order is affirmed on appeal, 
Rule 63 has no application in that Judge Jones was properly recused 
before he retired. In such case, the newly assigned judge will have no 
discretion in how to proceed in that a new hearing will be held and a 
new order entered. Therefore, affirming Judge Christian’s recusal 
order will have the effect of eliminating any discretion a judge may 
have to enter Judge Jones’ custody modification order. 


Given these options, a decision by the Court of Appeals on the 
merits of the parties’ appeal will indeed have a practical effect on the 
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existing controversy. Therefore, the issue is not moot, and the Court 
of Appeals erred in dismissing the parties’ appeal. 


Because the Court of Appeals will be reviewing the merits of the 
parties’ appeal regarding Judge Christian’s recusal order, we deem it 
appropriate to reiterate the standard for recusal. This Court has pre- 
viously held that “ ‘the burden is upon the party moving for disquali- 
fication to demonstrate objectively that grounds for disqualification 
actually exist. Such a showing must consist of substantial evidence 
that there exists such a personal bias, prejudice or interest on the 
part of the judge that he would be unable to rule impartially.’ ” State 
v. Scott, 343 N.C. 313, 325, 471 8.E.2d 605, 612 (1996) (quoting State 
v. Fie, 320 N.C. 626, 627, 359 S.E.2d 774, 775 (1987)). Thus, the stand- 
ard is whether “grounds for disqualification actually exist.” 


In this case, Judge Christian made specific findings of fact and 
conclusions of law that Judge Jones did not violate the Code of 
Judicial Conduct by his actions in this case and that there was no evi- 
dence of any bias by Judge Jones. Nevertheless, Judge Christian then 
went on to conclude that Judge Jones should be recused because a 
reasonable person could question his ability to rule impartially. Judge 
Christian’s ruling was based on inferred perception and not the facts 
as they were found to exist. On remand, the Court of Appeals should 
apply the standard as it has been previously set out by this Court. If 
the Court of Appeals determines that Judge Christian’s findings were 
supported by the evidence and that, in fact, Judge Jones did not vio- 
late the Code of Judicial Conduct, it should conclude that Judge 
Christian erred by ordering Judge Jones’ recusal. However, if the 
Court of Appeals determines that Judge Christian’s conclusion that 
Judge Jones did not violate the Code of Judicial Conduct is not sup- 
ported by the evidence, then the Court of Appeals should remand for 
further proceedings in accordance with its holding. 


The opinion of the Court of Appeals dismissing as moot defend- 
ant’s appeal of the recusal order is, therefore, vacated and this case 
is remanded to that court for determination of the appeal on the mer- 
its and in accordance with this opinion. 


VACATED AND REMANDED. 
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THOMAS WILLIAM HILL v. BOBBY MEDFORD, INDIVIDUALLY AND AS SHERIFF OF 
BUNCOMBE COUNTY; AND WESTERN SURETY COMPANY 


No. 389A03 
(Filed 5 December 2003) 


Employer and Employee— termination of deputy sheriff—at- 

will employee—public policy violation—breach of contract 

The decision of the Court of Appeals in this case is reversed 

for the reason stated in the dissenting opinion that an at-will 

employee (a deputy sheriff) who alleges wrongful discharge by 

his employer (the sheriff) for reasons that violate public policy 

does not have a claim for breach of contract against the employer 

on that basis. The deputy sheriff may only maintain a tort claim 
against the sheriff limited to the amount of the sheriff’s bond. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 158 N.C. App. ——, 582 S.E.2d 
325 (2003), affirming an order entered 8 May 2002 by Judge James 
Baker, Jr., in Superior Court, Buncombe County. Heard in the 
Supreme Court 18 November 2003. 


Long, Parker, Warren & Jones, P.A., by Robert B. Long, Jr., and 
W. Scott Jones, for defendant-appellants. 


Carter & Kropelnicki, PA., by Steven Kropelnicki, Jr., for 
plaintiff-appellee. 


Womble Carlyle Sandridge & Rice, P.L.L.C., by Mark A. Davis, 
for amicus curiae North Carolina Association of County 
Commissioners. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, the decision of 
the Court of Appeals is reversed. 


REVERSED. 
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ADAMS KLEEMEIER HAGAN HANNAH & FOUTS, PLLC v. ROBERT JACOBS anp 
ELLIOT JACOBS anp DAVID QUELLER anpb IRA BORN 


No. 378A03 
(Filed 5 December 2003) 


Jurisdiction— personal—minimum contacts 

The decision of the Court of Appeals that the nonresident 
defendants had insufficient contacts with this state to give the 
courts of this state personal jurisdiction over them in an action 
by plaintiff law firm to recover for legal services purportedly per- 
formed for them is reversed for the reason stated in the dissent- 
ing opinion that defendants had sufficient contacts by their busi- 
ness activities, including retaining two other law firms in this 
state to represent them on the underlying matters giving rise to 
this action. 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 158 N.C. App. —, 581 S.E.2d 
798 (2003), affirming an order entered 20 March 2002 by Judge 
L. Todd Burke in Superior Court, Guilford County. Heard in the 
Supreme Court 19 November 2003. 


Adams Kleemeier Hagan Hannah & Fouts, PLLC, by 
J. Alexander S. Barrett and J. Scott Hale, for plaintiff- 
appellant. 


Davis & Harwell, PA, by Fred R. Harwell, Jr. and Loretta C. 
Biggs, for defendant-appellees Queller and Born. 


PER CURIAM. 


For the reasons stated in the dissenting opinion, we reverse the 
decision of the Court of Appeals. 


REVERSED. 


Justices ORR and EDMUNDS did not participate in the consider- 
ation or decision of this case. 
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STATE OF NORTH CAROLINA v. DAVID VERNON SIMPSON 


No. 431A03 
(Filed 5 December 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 159 N.C. App. —, 583 S.E.2d 
714 (2003), finding no error in a judgment entered 20 May 2002 by 
Judge Loto G. Caviness, in Superior Court, Henderson County. Heard 
in the Supreme Court 19 November 2003. 


Roy A. Cooper, Attorney General, by Kimberly Elizabeth 
Gunter, Associate Attorney General, for the State. 


Smith Moore, L.L.P., by James G. Exum, Jr; and Mary Exum 
Schaefer for defendant-appellant. 


PER CURIAM. 


AFFIRMED. 
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RONALD M. HUGHES, JEFFREY LANE CLEMMONS, CLARENCE Y. SYKES, OLIVER 
J. & SHIRLEY W. FOWLER, BARRY STEELE, DONNA K. ATKINS, SOUTHPORT 
ELECTRICAL SERVICE, INC., KEITH R. & HOLLEY G. ROGERS, DONALD B. & 
ANN T. STEPHENSON, JULIUS & MARTHA G. CARTERET, CARMICHAEL CON- 
STRUCTION CO., INC., GREGORY A. & VICKIE M. POTTER, MARVIN CARROLL 
& JULIE J. MARTIN, PETITIONERS v. TOWN OF OAK ISLAND, RESPONDENT 


No. 361A03 
(Filed 5 December 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 158 N.C. App. —, 580 $.E.2d 
704 (2003), affirming a judgment entered 29 May 2001 by Judge James 
F. Ammons, Jr. in Superior Court, Brunswick County. Heard in the 
Supreme Court 18 November 2003. 


C. Wes Hodges, II, PL.L.C., by C. Wes Hodges, II, for petitioner- 
appellees. 


Roger Lee Edwards, P.A., by Roger Lee Edwards, for respondent- 
appellant. 


Andrew L. Romanei, Jr, General Counsel, and Gregg F. 
Schwitzgebel, LIT, Senior Assistant General Counsel, on behalf 
of the North Carolina League of Municipalities, amicus curiae. 
PER CURIAM. 


AFFIRMED. 
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LEON KEA, PETITIONER v. DEPARTMENT OF HEALTH AND HUMAN SERVICES, 
O’BERRY CENTER, RESPONDENT 
No. 603A02 
(Filed 5 December 2003) 


Appeal pursuant to N.C.G.S. § 7A-30(2) from the decision of a 
divided panel of the Court of Appeals, 153 N.C. App. 595, 570 S.E.2d 
919 (2002), reversing and remanding an order entered 2 April 2001 by 
Judge Narley C. Cashwell in Superior Court, Wake County. Heard 
without oral argument pursuant to Rule 30(d) of the Rules of 
Appellate Procedure in the Supreme Court 18 November 2003. 


Allen & Pinnix, PA., by Angela Long Carter and M. Jackson 
Nichols, for petitioner-appellant. 


Roy Cooper, Attorney General, by Lisa Granberry Corbett, 
Assistant Attorney General, for respondent-appellee. 


PER CURIAM. 


AFFIRMED. 
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BOYCE & ISLEY, PLLC, ) 
EUGENE BOYCE, R. DANIEL ) 
BOYCE, PHILIP R. ISLEY, AND ) 
LAURA B. ISLEY ) 
) 
Vv. ) From Wake County 
) 
ROY A. COOPER, III, THE ) 
COOPER COMMITTEE, JULIA ) 
WHITE, STEPHEN BRYANT, AND ) 
KRISTI HYMAN ) 
No. 598P02 
SUPPLEMENTAL ORDER 


Defendants filed motion for temporary stay, petition for writ of 
supersedeas, notice of appeal, petition for discretionary review of 
additional issues, and alternative petition for discretionary review of 
constitutional issues. Chief Justice LAKE, Justice PARKER, and 
Justice ORR recused. None of the remaining justices had conflicts as 
defined by the North Carolina Code of Judicial Conduct. 


The term “quorum” means “[t]he minimum number of members 
(usu. a majority) who must be present for a body to transact business 
or take a vote.” BLACK’s LAW DICTIONARY, at 1263 (7th ed. 1999). North 
Carolina law requires a minimum of four justices to constitute a “quo- 
rum for the transaction of the business of the court.” N.C. Gen. Stat. 
§ 7A-10 (2002). Upon the recusal of three justices, the remaining four 
justices constituted the minimum quorum necessary to address a 
matter before the court. Under these circumstances, the court in con- 
ference expressly invoked the Rule of Necessity in order to fulfill its 
duty under Article IV of the Constitution of North Carolina to resolve 
a matter properly presented to the court. See United States v. Will, 
449 U.S. 200, 214, 66 L. Ed. 2d 392, 405-06 (1980) C“It is well estab- 
lished that actual disqualification of a member of a court of last 
resort will not excuse such member from performing his official duty 
if failure to do so would result in a denial of a litigant’s constitutional 
right to have a question, properly presented to such court, adjudi- 
cated.”); see also Bacon v. Lee, 353 N.C. 696, 717-18, 549 S.E.2d 840, 
854-55 (2001) (Governor of North Carolina permitted to consider 
death row clemency petition despite his prior tenure as Attorney 
General); Long v. Watts, 183 N.C. 99, 102, 110 S.E. 765, 767 (1922) 
(Court must hear case challenging application of statewide income 
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tax to judicial salaries, despite the potential impact of decision on 
members of the Court). 


By order of the Court in Conference, this 28th day of October, 
2003. 


Edmunds, J. 
For the Court 


Chief Justice LAKE, Justice PARKER, and Justice ORR recused. 
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Briggs v. City of No. 486P03 1. Respondent's PDR Under 1. Denied 

Asheville N.C.G.S. § 7A-31 (COA02-1296) 

Case below: 2. Petitioners’ conditional PDR Under 2. Dismissed as 

159 N.C. App. 558 N.C.G.S. § 7A-31 moot 

Camp v. Kimberly- | No. 586P03 =| Def’s Motion for Temporary Stay Denied 

Clark Corp. (COA01-68) 11/13/03 

Case below: 

160 N.C. App. 595 

Freeman v. Triangle | No. 540P03 Defs’ PDR Under N.C.G.S. § 7A-31 Denied 

Grading & Paving, (COA02-1269) 11/17/03 

Inc. 

Case below: 

160 N.C. App. 415 

Garrett v. Galloway | No. 559P03 l. Def’s PWC to review the Decision of 1. Denied 
the COA (COA02-1185) 

Case below: 

160 N.C. App. 250 2. Def's PWC to Review the Order of the |2. Denied 
COA 

Hutton v. Glosson No. 5381P03 1. Plt's PDR Under N.C.G.S. § 7A-31 1. Denied 

Freightways, Inc. (COA02-390) 

Case below: 2. Def’s Conditional PDR as to Additional |2. Dismissed as 

160 N.C. App. 250 Issues moot 

In re Estate of No. 534PA03 | Respondent’s (Robert E. Monroe) PDR Allowed 

Moore Under N.C.G.S. § 7A-31 (COA02-1248) 12/02/03 

Case below: 

160 N.C, App. 85 | 

In re Martin No. 519P03 Petitioner’s (Scott Farmer) PDR under Denied 
N.C.G.S. § 7A-31 (COA02-1081) 

Case below: 

159 N.C. App. 466 

In re O’Neal No. 551P03 ‘| Respondent’s (Chadwick O’Neal) PDR Denied 
Under N.C.G.S. § 7A-31 (COA02-906) 

Case below: 

160 N.C. App. 409 

In re Will of Smith | No. 481P03  |Caveators’ (Betty Smith Poole and Peggy | Denied 
Smith Scarboro) PDR Under N.C.G:S. 

Case below: § 7A-31 (COA02-607) 

159 N.C. App. 651 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


Jefferson Pilot Fin. { No. 5382P03 1. Def’s (Hartford) PDR Under N.C.G:S. 1. Denied 
Ins. Co. v. Marsh § 7A-31 (COA02-1386, COA02-1484) 
USA, Inc. 
2. Def’s (Marsh USA) Conditional PDR 2. Dismissed as 
Case below: moot 
159 N.C. App. 43 


Jeffrey R. Kennedy, | No. 500A03 1. Defs’ NOA Based Upon a Dissent 1,— 
D.D.S., PA. v. (COA02-1198) 
Kennedy 
2. Defs’ Petition for Writ of Supersedeas [2. Dismissed 
Case below: 
160 N.C. App. 1 3. Defs’ PDR as to Additional Issues 3. Dismissed 
4. Defs’ Motion to Amend Petition for 4. Dismissed 
Writ of Supersedeas 
5. Plt’s Motion for Temporary Stay of 5. Allowed for 
Appellate Proceedings 15 days 
10/24/03 
6. Joint Motion of Plt and Defs for 6. Allowed 
Dismissal 


Lambert v. No. 533P03 Plt’s PDR Under N.C.G.S. § 7A-31 

Cartwright (COA02-961 Denied 

Case below: 

160 N.C. App. 73 

McHam v. N.C. Mut. | No. 597P03 Plt’s PWC to Review the Decision of the Denied 

Life Ins. Co. COA (COA99-1458) 11/19/03 
Case below: Edmunds, J., 
141 N.C. App. 350 recused 


Morris No. 483A03 Respondent-Appellee’s Motion to Dismiss 
Communications Appeal (COA02-1233) 

Corp. v. Board of 

Adjust. for the City 

of Gastonia 

Case below: 

159 N.C. App. 598 

Northwestern Nat'l | No. 350P03 1. Def’s (Western and Southern Life Ins. 1. Dismissed 
Bank v. Western & Co.) NOA Based Upon a Constitutional ex mero motu 
S. Life Ins.Co. Question (COA02-760) 

Case below: 2. Def’s (Western and Southern Life Ins. |2. Denied 
158 N.C. App. 312 Co.) PDR Under N.C.G.S. § 7A-31 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


Slavin v. Town of No. 535P03 
Oak Island 

Case below: 

160 N.C. App. 57 

No. 485A03 
No. 511 P03 
No. 557P03 
State v. Crooks No. 577P03 
Case below: 

151 N.C. App. 297 

State v. Daniels No. 506A90-4 
State v. Davis No. 454P03 
Case below: 

159 N.C. App. 229 


State v. Diaz No. 581P03 


























1. Pits’ NOA Based Upon a Constitutional | 1. Dismissed 
Question (COA02-671) ex mero motu 






2. Plts’ PDR Under N.C.G.S. § 74-31 2. Denied 


1. Def’s NOA (Constitutional Question) 1. — 
(COA02-1023) 


State v. Adams 










Case below: 
159 N.C. App. 676 2. AG’s Motion to Dismiss Appeal for 2. Allowed 
Lack of Substantial Constitutional 


Question 





Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1675) 


State v. Barton 











Case below: 
159 N.C, App. 467 


1. Def’'s NOA Based Upon a Constitutional | 1. — 
Question (COA02-850) 






State v. Cole 






Case below: 


160 N.C. App. 415 2. Def’'s PDR Under N.C.G.S. § 7A-31 2. Denied 





3. AG’s Motion to Dismiss Appeal 3. Allowed 


1. Def’s PWC to Review the Decision of 1. Denied 
the COA (COA0I1-1061) 


2. Def’s Motion to Amend Petition 2. Allowed 


1. Def’s Motion for Temporary Stay of 1. Denied 
Execution 11/13/03 











Case below: 
Mecklenburg 

County Superior 
Court 


2. Def’s Petition for Writ of 2. Denied 
Supersedeas 11/13/03 







3. Def’s PWC to Review the Order of the |3. Denied 
Superior Court 11/13/03 


1. Def’s PWC to Review the Decision of 
the COA (COA02-1537) (Filed as PDR) 


2. Def’s PWC to Review the Decision of 
the COA (Filed as NOA Based Upon a 
Constitutional Question) 





3. AG’s Motion to Dismiss Appeal (Appeal |3. Allowed 
Docketed as PWC-D) 


Def’s (Lopez) PWC to Review the Decision} Denied 
of the COA (COA02-145) 









Case below: 
155 N.C. App. 307 
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_ 
No. 585P03 l, —— 





Def’s PDR Under N.C.G.S. § 7A-31 
(COA02-1421) 





State v. Fogg 













Case below: 
159 N.C. App. 467 











1. Def’s NOA Based Upon a Constitutional 
Question (COA02-1573) 


State v. Harper 















Case below: 





























160 N.C. App. 595 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. AG’s Motion to Dismiss 3. Allowed 

State v. Hudson No. 5386P03 Def’s PWC to Review the Decision of the {Denied 
COA (COA02-1214) 

Case below: 

160 N.C. App. 251 

State v. Jones 1. AG’s Motion for Temporary Stay 1. Allowed 
(COA02-1404) 11/13/03 






Case below: 
161 N.C. App. 60 2. Allowed 


11/24/03 













2. AG’s Petition for Writ of Supersedeas 











3. Allowed 
11/24/03 


3. AG's Petition for Discretionary Review 
Under N.C.G.S. §7A-31 







No. 591PA03 
State v. Keel No. 134A93-13 
Case below: 

Edgecomb County 
Superior Court 
State v. Lassiter No. 580P03 


No. 439P03 
No. 048A03-2 









Motion by defendant for Stay of Execution 






Def’s PDR Under N.C.G:S. § 7A-31 
(COA02-1279) 










Case below: 
160 N.C. App. 443 













State v. Loza-Rivera 1. AG's Motion for Temporary Stay 1. Stay 
(COA02-951) Dissolved 
Case below: 12/04/03 






159 N.C. App. 468 














2. AG's Petition for Writ of Supersedeas 2. Denied 





3. AG’s PDR Under N.C.G.S. § 7A-31 3. Denied 


Loe 
2. Allowed 




















1. Defs’ NOA Based Upon a Constitutional 
Question (COA01-1518-2) 


State v. Marcoplos 










Case below: 
159 N.C. App. 707 








2. AG's Motion to Dismiss Appeal 


IN THE SUPREME COURT 661 
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State v. McCree No. 522P03 1. Def’s NOA Based Upon a Constitutional | 1. Dismissed 
Question (COA02-796) ex mero motu 

Case below: 

160 N.C. App. 19 2. Def’s PDR 2. Denied 

State v. Peak No. 4438P03 | Def’s PWC to Review the Decision of the | Denied 
COA (COA02-801) 

Case below: 

156 N.C. App. 699 

State v. Pittman No. 544P03 1. Def’s PWC to Review the Decision of 1. Denied 
the COA (COA02-384) 

Case below: 

153 N.C. App. 525 2. Def's Motion to Appoint Counsel 2. Denied 

State v. Poag No. 496P03 1. Def’'s NOA Based Upon a Constitutional] 1. — 
Question (COA02-773) 

Case below: 

159 N.C. App. 312 2. Def's PDR Under N.C.G.S, § 7A-31 2. Denied 
3. AG’s Motion to Dismiss Appeal 3. Allowed 

State v. Smith No. 407P03 Def’s PDR Under N.C.G.S. § 7A-31 Denied 
(COA02-1089) 

Case below: 

158 N.C. App. 747 

State v. Sneed No. 601PA03 |1. AG’s Motion for Temporary Stay l. Allowed 
(COA02-1746) 11/25/03 

Case below: 

161 N.C. App. 331 
2. AG's Petition for Writ of Supersedeas |2. Allowed 

11/25/03 
3. AG’s PDR Under N.C.G.S. § 7A-31 3. Allowed 
11/25/03 

State v. Terrell No. 582P03 | Def’s PDR Under N.C.GS. § 7A-31 Denied 
(COA03-89) 

Case below: 

160 N.C. App. 710 

State v. Whittington | No. 512P03 |1. Def’s NOA Based Upon a Constitutional} 1. — 
Question (COA02-818) 

Case below: 

159 N.C. App. 468 2. Def’s PDR Under N.C.G.S. § 7A-31 2. Denied 
3. AG’s Motion to Dismiss 3. Allowed 

State v. Williams No. 493P03 Def’s PDR Under N.C.G.S8. § 7A-31 Denied 
(COA02-761) 

Case below: Orr, J., 

159 N.C. App. 468 recused 
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PETITION TO REHEAR 


N.C. State Bar v. No. 434A02 Def's Petition for Rehearing (COA01-769) | Denied 
Gilbert 11/18/03 


Case below: 
357 N.C. 502 





APPENDIXES 


AMENDED ORDER ADOPTING 
AMENDMENTS TO THE 
NORTH CAROLINA RULES 
OF APPELLATE PROCEDURE 


ORDER ADOPTING AMENDMENTS 
TO THE GENERAL RULES 
OF PRACTICE FOR THE SUPERIOR 
AND DISTRICT COURTS 


eg 


ORDER ADOPTING AMENDMENTS 
TO THE NORTH CAROLINA 
CODE OF JUDICIAL CONDUCT 


THE CHIEF JUSTICE’S COMMISSION 
ON THE FUTURE OF THE 
NORTH CAROLINA BUSINESS COURT 


ee 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING THE 
COMPOSITION OF THE 
GRIEVANCE COMMITTEE 


AMENDMENT TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING APPOINTMENT 

OF COUNSEL FOR INDIGNENT 

DEFENDANTS IN CRIMINAL CASES 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING THE 
AUTHORIZED PRACTICE COMMITTEE 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING THE 
PLAN OF LEGAL SPECIALIZATION 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR CONCERNING THE 
CERTIFICATION OF PARALEGALS 


AMENDMENT TO THE NORTH CAROLINA 
STATE BAR RULES OF 
PROFESSIONAL CONDUCT 


AMENDMENTS TO THE RULES AND 
REGULATIONS OF THE NORTH CAROLINA 
STATE BAR BOARD OF 
LAW EXAMINERS 


IN THE SUPREME COURT OF NORTH CAROLINA 


Amended Order Adopting Amendments to the 
North Carolina Rules of Appellate Procedure 


Rules 3, 4, 12, 13, 14, 26, and Appendix A of the North Carolina 
Rules of Appellate Procedure are hereby amended as described 
below: 


Rule 3(b) is amended to update statutory references as 
follows: 


(b) Special Provisions. Appeals in the following types of 
cases shall be taken in the time and manner set out in the General 
Statutes section noted: 


(1) Termination of parental rights, G.S. #4280734 
7B-11138. 


(2) Juvenile matters, G.S. #4-666 7B-1001. 





Rule 4(a)(2) is amended by the addition of a sentence as 
follows: 


(2) filing notice of appeal with the clerk of superior court 
and serving copies thereof upon all adverse parties 
within 14 days after entry of the judgment or order or 
within 14 days after a ruling on a motion for appro- 
priate relief made during the 14-day period following 
entry of the judgment or order. Appeals from _ district 


court to superior court are governed by G.S. 15A-1431 
and -1432. 


Rule 12(c) is amended by deleting the second paragraph as 
follows: 


(c) Copies of Record on Appeal. The appellant need file but 
a single copy of the record on appeal. Upon filing, the appellant 
may be required to pay to the clerk of the appellate court a 
deposit fixed by the clerk to cover the costs of reproducing 
copies of the record on appeal. The clerk will reproduce and dis- 
tribute copies as directed by the court. 


2 ie PEpeaies® ee we aeuaien appeant-need iat Pay 
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Rule 13(a)(1) is amended by deleting the second sentence as 
follows: 


(1) Cases Other Than Death Penalty Cases. Within 30 days after 
the clerk of the appellate court has mailed the printed record 
to the parties, the appellant shall file his brief in the office of 
the clerk of the appellate court, and serve copies thereof 

upon all other parties separately represented. Hreb-appeals 
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late—eourt—Within 30 days after appellant’s brief has been 
served on an appellee, the appellee shall similarly file and 
serve copies of his brief. If permitted by Rule 28(h), the 
appellant may serve and file a reply brief within 14 days after 
service of the brief of the appellee. 


* 
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Rule 13(b) is amended by deleting the second paragraph as 
follows: 


(b) Copies Reproduced by Clerk. A party need file but a sin- 
gle copy of his brief. At the time of filing the party may be 
required to pay to the clerk of the appellate court a deposit fixed 
by the clerk to cover the cost of reproducing copies of the brief. 
The clerk will reproduce and distribute copies of briefs as 
directed by the court. 





Rule 14(c)(2) is amended by deleting the last sentence as 
follows: 


(2) Transmission; Docketing; Copies. Upon the filing of a notice 
of appeal, the Clerk of the Court of Appeals will forthwith 
transmit the original record on appeal to the Clerk of the 
Supreme Court, who shall thereupon file the record and 
docket the appeal. The Clerk of the Supreme Court will pro- 
cure or reproduce copies of the record on appeal for distrib- 
ution as directed by the Court, and may require a deposit 
from appellant to cover the cost of reproduction.--appeais 
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Rule 14(d)(1) is amended by deleting the third paragraph as 
follows: 


(1) Filing and Service; Copies. Within 30 days after filing notice 
of appeal in the Supreme Court, the appellant shall file with 
the Clerk of the Supreme Court and serve upon all other par- 
ties copies of a new brief prepared in conformity with Rule 
28, presenting only those questions upon which review by the 
Supreme Court is sought; provided, however, that when the 
appeal is based upon the existence of a substantial constitu- 
tional question or when the appellant has filed a petition for 
discretionary review for issues in addition to those set out as 
the basis of a dissent in the Court of Appeals, the appellant 
shall file and serve a new brief within 30 days after entry of 
the order of the Supreme Court which determines for the pur- 
pose of retaining the appeal on the docket that a substantial 
constitutional question does exist or allows or denies the 
petition for discretionary review in an appeal based upon a 
dissent. Within 30 days after service of the appellant’s brief 
upon him, the appellee shall similarly file and serve copies of 
a new brief. If permitted by Rule 28(h), the appellant may 
serve and file a reply brief within 14 days after service of the 
brief of the appellee. 


The parties need file but single copies of their respective 
briefs. At the time of filing a brief, the party may be required to 
pay to the Clerk a deposit fixed by the Clerk to cover the cost of 
reproducing copies of the brief. The Clerk will reproduce and dis- 
tribute copies as directed by the Court. 
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Rule 26(a)(1) is amended as follows: 


(1) Filing by Mail: Filing may be accomplished by mail 
addressed to the clerk but is not timely unless the papers are 
received by the clerk within the time fixed for filing, except 
that motions, responses to petitions, record on appeal, and 
briefs shall be deemed filed on the date of mailing, as evi- 
denced by the proof of service. 
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Appendix A is amended as follows: 


Filing appellant’s brief 30 Clerk’s mailing of printed 13(a) 
(or mailing brief under record —6+-frem-deeketine record 
Rule 26(a)) reba Lappeatsin- torn peters 

(60 days in Death Cases) 


These amendments to the North Carolina Rules of Appellate 
Procedure shall be effective upon adoption by the Supreme Court. 


Adopted by the Court in Conference this the Ist day of May, 2003. 
These amendments shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 
These amendments shall also be published as quickly as practical on 
the North Carolina Judicial Branch of Government Internet Home 
Page (http://www.nccourts.org). 


Edmunds, J. 
For the Court 


IN THE SUPREME COURT OF NORTH CAROLINA 


Order Adopting Amendments to the General Rules 
of Practice for the Superior and District Courts 


Rule 25 of the General Rules of Practice for the Superior and 
District Courts is hereby amended to read as follows: 


RULE 25. MOTIONS FOR APPROPRIATE RELIEF AND 
HABEAS CORPUS APPLICATIONS IN CAPITAL CASES 


When considering motions for appropriate relief and/or 
applications for writs of habeas corpus in capital cases, the fol- 
lowing procedures shall be followed: 


(1) All appointments of defense counsel shall be in accord- 


ance with G.S. 7A-451(c), (d), and (e) and rules adopted by the 
Office of Indigent Detonse BSIVICES Snot Ue ieee ny sto vemner 








(2) All requests for appointment of experts;es—perte-mat- 

ae | | 1 ginail ’ a 
made prior to the filing of a motion for appropriate relief and 
subsequent to a denial by the Director of Indigent Defense 
Services shall skeald be ruled on by the senior resident superior 
court judge or the senior resident superior court judge's designee 
in accordance with rules adopted by the Office of Indigent 
Defense Services; 


(3) All requests for other ex parte and similar matters aris- 
ing prior to the filing of a motion for appropriate relief shall be 
ruled on by the senior resident superior court judge or the senior 
resident superior court judge’s designee in accordance with rules 
adopted by the Office of Indigent Defense Services; 


(48) All motions for appropriate relief, when filed, shall 
sheutd be referred to the senior resident superior court judge or 
the senior resident superior court judge’s designee for that 
judge’s review and administrative action, including, as may be 
appropriate, dismissal, calendaring for hearing, entry of a sched- 
uling order for subsequent events in the case, or other appropri- 
ate actions; ard 








(54) Subsequent to direct appeal, an application for writ of 
habeas corpus shall not be used as a substitute for appeal and/or 
a motion for appropriate relief and is not available as a means of 
reviewing and correcting nonjurisdictional legal error. If the 
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applicant has been sentenced pursuant to a final judgment issued 
by a competent tribunal of criminal jurisdiction (i.e., by a trial 
court having subject matter jurisdiction to enter the sentence), 
the application for writ of habeas corpus shall be denied. In the 
event the application for writ of habeas corpus raises a meritori- 
ous challenge to the original jurisdiction of the sentencing court, 
and the writ is granted, the judge shall make the writ returnable 
before the senior resident superior court judge of the judicial dis- 
trict where the applicant was sentenced or the senior resident 
superior court judge’s designee. In the event the application for 
writ of habeas corpus raises a meritorious nonjurisdictional chal- 
lenge to the applicant’s conviction and sentence, the judge shall 
immediately refer the matter to the senior resident superior court 
judge of the judicial district where the applicant was sentenced 
or the senior resident superior court judge’s designee for disposi- 
tion as a motion for appropriate relief; and- 


(6) All requests for and awards of attorney fees and other 
expenses of representation shall be made in accordance with 
rules adopted by the Office of Indigent Defense Services. 


These amendments to the General Rules of Practice for the 


Superior and District Courts shall be effective upon adoption by the 
Supreme Court. 


Adopted by the Court in Conference this the lst day of May, 2003. 


These amendments shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 
These amendments shall also be published as quickly as practicable 
on the North Carolina Judicial Branch of Government Internet Home 


Page (http://www.nccourts.org). 


Brady, J. 
For the Court 


IN THE SUPREME COURT OF NORTH CAROLINA 


Order Adopting Amendments to the North Carolina 
Code of Judicial Conduct 


The North Carolina Code of Judicial Conduct is hereby amended 
to read as follows: 


Preamble 


An independent and honorable judiciary is indispensable to Justice in 
our society, and to this end and in furtherance thereof, this Code of 
Judicial Conduct is hereby established. A violation of this Code of 
Judicial Conduct may be deemed conduct prejudicial to the adminis- 
tration of justice that brings the judicial office into disrepute, or will- 
ful misconduct in office, or otherwise as grounds for disciplinary 
proceedings pursuant to Article 30 of Chapter 7A of the General 
Statutes of North Carolina. No other code or proposed code of judi- 
cial conduct shall be relied upon in the interpretation and application 
of this Code of Judicial Conduct. 


Canon 1 


A judge should uphold the integrity and independence of 
the judiciary. 


A judge should participate in establishing, maintaining, and enforc- 
ing, and should himself observe, appropriate standards of conduct 
to ensure that the integrity and independence of the judiciary shall 
be preserved. 


Canon 2 
A judge should avoid impropriety in all his activities. 


A. A judge should respect and comply with the law and should 
conduct himself at all times in a manner that promotes public confi- 
dence in the integrity and impartiality of the judiciary. 


B. A judge should not allow his family, social or other relation- 
ships to influence his judicial conduct or judgment. He should not 
lend the prestige of his office to advance the private interest of oth- 
ers; nor should he convey or permit others to convey the impression 
that they are in a special position to influence him. A judge may, 
based on personal knowledge, serve as a personal reference or pro- 
vide a letter of recommendation. He should not testify voluntarily as 
a character witness. 


671 


672 CODE OF JUDICIAL CONDUCT 


C. A judge should not hold membership in any organization that 
practices unlawful discrimination on the basis of race, gender, reli- 
gion or national origin. 


Canon 3 


A judge should perform the duties of his office impartially and 
diligently. 


The judicial duties of a judge take precedence over all his other ac- 
tivities. His judicial duties include all the duties of his office pre- 
scribed by law. In the performance of these duties, the following 
standards apply. 


A. Adjudicative responsibilities. 


(1) A judge should be faithful to the law and maintain profes- 
sional competence in it. He should be unswayed by partisan inter- 
ests, public clamor, or fear of criticism. 


(2) A judge should maintain order and decorum in proceedings 
before him. 


(3) A judge should be patient, dignified and courteous to liti- 
gants, jurors, witnesses, lawyers and others with whom he deals 
in his official capacity, and should require similar conduct of 
lawyers, and of his staff, court officials and others subject to his 
direction and control. 


(4) A judge should accord to every person who is legally in- 
terested in a proceeding, or his lawyer, full right to be heard ac- 
cording to law, and, except as authorized by law, neither knowingly 
initiate nor knowingly consider ex parte or other communications 
concerning a pending proceeding. A judge, however, may obtain the 
advice of a disinterested expert on the law applicable to a proceed- 
ing before him. 


(5) A judge should dispose promptly of the business of 
the court. 


(6) A judge should abstain from public comment about the mer- 
its of a pending proceeding in any state or federal court dealing with 
a case or controversy arising in North Carolina or addressing North 
Carolina law and should encourage similar abstention on the part of 
court personnel subject to his direction and control. This subsection 
does not prohibit a judge from making public statements in the 
course of official duties; from explaining for public information the 
proceedings of the Court; from addressing or discussing previously 
issued judicial decisions when serving as faculty or otherwise par- 
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ticipating in educational courses or programs; or from address- 
ing educational, religious, charitable, fraternal, political, or civic 
organizations. 


(7) A judge should exercise discretion with regard to permitting 
broadcasting, televising, recording, or taking photographs in the 
courtroom and areas immediately adjacent thereto during civil or 
criminal sessions of court or recesses between sessions, pursuant to 
the provisions of Rule 15 of the General Rules of Practice for the 
Superior and District Courts. 


B. Administrative responsibilities. 


(1) A judge should diligently discharge his administrative 
responsibilities, maintain professional competence in judicial admin- 
istration, and facilitate the performance of the administrative 
responsibilities of other judges and court officials. 


(2) A judge should require his staff and court officials subject to 
his direction and control to observe the standards of fidelity and dili- 
gence that apply to him. 


(3) A judge should take or initiate appropriate disciplinary mea- 
sures against a judge or lawyer for unprofessional conduct of which 
the judge may become aware. 


(4) A judge should not make unnecessary appointments. He 
should exercise his power of appointment only on the basis of merit, 
avoiding nepotism and favoritism. He should not approve compensa- 
tion of appointees beyond the fair value of services rendered. 


C. Disqualification. 


(1) On motion of any party, a judge should disqualify himself in 
a proceeding in which his impartiality may reasonably be questioned, 
including but not limited to instances where: 


(a) He has a personal bias or prejudice concerning a party, or 
personal knowledge of disputed evidentiary facts concerning the 
proceedings; 


(b) He served as lawyer in the matter in controversy, or a lawyer 
with whom he previously practiced law served during such associa- 
tion as a lawyer concerning the matter, or the judge or such lawyer 
has been a material witness concerning it; 


(c) He knows that he, individually or as a fiduciary, or his spouse 
or minor child residing in his household, has a financial interest in 
the subject matter in controversy or in a party to the proceeding, or 
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any other interest that could be substantially affected by the outcome 
of the proceeding; 


(d) He or his spouse, or a person within the third degree of rela- 
tionship to either of them, or the spouse of such a person: 


(i) Is a party to the proceeding, or an officer, director, or trustee 
of a party; 


(ii) Is acting as a lawyer in the proceeding; 


(iii) Is known by the judge to have an interest that could be sub- 
stantially affected by the outcome of the proceeding; 


(iv) Is to the judge’s knowledge likely to be a material witness in 
the proceeding. 


(2) A judge should inform himself about his personal and fidu- 
ciary financial interests, and make a reasonable effort to inform him- 
self about the personal financial interests of his spouse and minor 
children residing in his household. 


(3) For the purposes of this section: 


(a) The degree of relationship is calculated according to the 
civil law system; 


(b) “Fiduciary” includes such relationships as executor, admin- 
istrator, trustee and guardian; 


(c) “Financial interest” means ownership of a substantial legal 
or equitable interest (i.e., an interest that would be significantly 
affected in value by the outcome of the subject legal proceeding), or 
a relationship as director or other active participant in the affairs of 
a party, except that: 


(i) ownership in a mutual or common investment fund that 
holds securities is not a “financial interest” in such securities unless 
the judge participates in the management of the fund; 


(ii) an office in an educational, cultural, historical, religious, 
charitable, fraternal or civic organization is not a “financial interest” 
in securities held by the organization. 


D. Remittal of disqualification. 


Nothing in this Canon shall preclude a judge from disqualifying 
himself from participating in any proceeding upon his own initiative. 
Also, a judge potentially disqualified by the terms of Canon 3C may, 
instead of withdrawing from the proceeding, disclose on the record 
the basis of his potential disqualification. If, based on such disclo- 
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sure, the parties and lawyers, on behalf of their clients and indepen- 
dently of the judge’s participation, all agree in writing that the judge’s 
basis for potential disqualification is immaterial or insubstantial, the 
judge is no longer disqualified, and may participate in the proceeding. 
The agreement, signed by all lawyers, shall be incorporated in the 
record of the proceeding. For purposes of this section, pro se parties 
shall be considered lawyers. 


Canon 4 


A judge may participate in cultural or historical activities or 
engage in activities concerning the legal, economic, educa- 
tional, or governmental system, or the administration of 
justice. 


A judge, subject to the proper performance of his judicial duties, may 
engage in the following quasi-judicial activities, if in doing so he does 
not cast substantial doubt on his capacity to decide impartially any 
issue that may come before him: 


A. He may speak, write, lecture, teach, participate in cultural or 
historical activities, or otherwise engage in activities concerning the 
economic, educational, legal, or governmental system, or the admin- 
istration of justice. 


B. He may appear at a public hearing before an executive or leg- 
islative body or official with respect to activities permitted under 
Canon 4A or other provision of this Code, and he may otherwise con- 
sult with an executive or legislative body or official. 


C. He may serve as a member, officer or director of an organiza- 
tion or governmental agency concerning the activities described in 
Canon 4A, and may participate in its management and investment 
decisions. He may not actively assist such an organization in rais- 
ing funds but may be listed as a contributor on a fund-raising in- 
vitation. He may make recommendations to public and private 
fund-granting agencies regarding activities or projects undertaken by 
such an organization. 


Canon 5 


A judge should regulate his extra-judicial activities to en- 
sure that they do not prevent him from carrying out his judi- 
cial duties. 


A. Avocational activities. A judge may write, lecture, teach, 
and speak on legal or non-legal subjects, and engage in the arts, 
sports, and other social and recreational activities, if such avoca- 
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tional activities do not substantially interfere with the performance 
of his judicial duties. 


B. Civic and charitable activities. A judge may participate in 
civic and charitable activities that do not reflect adversely upon his 
impartiality or interfere with the performance of his judicial duties. A 
judge may serve as an officer, director, trustee, or non-legal advisor 
of an educational, religious, charitable, fraternal or civic organization 
subject to the following limitations. 


(1) A judge should not serve if it is likely that the organiza- 
tion will be engaged in proceedings that would ordinarily come 
before him. 


(2) A judge may be listed as an officer, director or trustee of 
any cultural, educational, historical, religious, charitable, fraternal 
or civic organization. He may not actively assist such an organization 
in raising funds but may be listed as a contributor on a fund-raising 
invitation. 


(3) A judge may serve on the board of directors or board of 
trustees of such an organization even though the board has the 
responsibility for approving investment decisions. 


C. Financial activities. 


(1) A judge should refrain from financial and business dealings 
that reflect adversely on his impartiality, interfere with the proper 
performance of his judicial duties, exploit his judicial position or 
involve him in frequent transactions with lawyers or persons likely to 
come before the court on which he serves. 


(2) Subject to the requirements of subsection (1), a judge may 
hold and manage his own personal investments or those of his 
spouse, children, or parents, including real estate investments, and 
may engage in other remunerative activity not otherwise inconsistent 
with the provisions of this Code but should not serve as an officer, 
director or manager of any business. 


(3) A judge should manage his investments and other financial 
interests to minimize the number of cases in which he is disqualified. 


(4) Neither a judge nor a member of his family residing in his 
household should accept a gift from anyone except as follows: 


(a) A judge may accept a gift incident to a public testimonial to 
him; books supplied by publishers on a complimentary basis for offi- 
cial or academic use; or an invitation to the judge and his spouse to 
attend a bar-related function, a cultural or historical activity, or an 
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event related to the economic, educational, legal, or governmental 
system, or the administration of justice; 


(b) A judge or a member of his family residing in his household 
may accept ordinary social hospitality; a gift, favor or loan from a 
friend or relative; a wedding, engagement or other special occasion 
gift; a loan from a lending institution in its regular course of business 
on the same terms generally available to persons who are not judges; 
or ascholarship or fellowship awarded on the same terms applied to 
other applicants; 


(c) Other than as permitted under subsection C.(4)(b) of this 
Canon, a judge or a member of his family residing in his household 
may accept any other gift only if the donor is not a party presently 
before him and, if its value exceeds $500, the judge reports it in the 
same manner as he reports compensation in Canon 6C. 


(5) For the purposes of this section “member of his family resid- 
ing in his household” means any relative of a judge by blood or mar- 
riage, or a person treated by a judge as a member of his family, who 
resides in his household. 


(6) A judge is not required by this Code to disclose his income, 
debts or investments, except as provided in this Canon and Canons 3 
and 6. 


(7) Information acquired by a judge in his judicial capacity 
should not be used or disclosed by him in financial dealings or for any 
other purpose not related to his judicial duties. 


D. Fiduciary activities. A judge should not serve as the execu- 
tor, administrator, trustee, guardian or other fiduciary, except for the 
estate, trust or person of a member of his family, and then only if such 
service will not interfere with the proper performance of his judicial 
duties. “Member of his family” includes a spouse, child, grandchild, 
parent, grandparent or any other relative of the judge by blood or 
marriage. As a family fiduciary a judge is subject to the follow- 
ing restrictions: 


(1) He should not serve if it is likely that as a fiduciary he will 
be engaged in proceedings that would ordinarily come before him, 
or if the estate, trust or ward becomes involved in adversarial pro- 
ceedings in the court on which he serves or one under its appel- 
late jurisdiction. 


(2) While acting as a fiduciary a judge is subject to the same 
restrictions on financial activities that apply to him in his personal 
capacity. 
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E. Arbitration. A judge should not act as an arbitrator or medi- 
ator. However, an emergency justice or judge of the Appellate 
Division designated as such pursuant to Article 6 of Chapter 7A of the 
General Statutes of North Carolina, and an Emergency Judge of the 
District Court or Superior Court commissioned as such pursuant to 
Article 8 of Chapter 7A of the General Statutes of North Carolina may 
serve as an arbitrator or mediator when such service does not con- 
flict with or interfere with the justice’s or judge’s judicial service in 
emergency status. A judge of the Appellate Division may participate 
in any dispute resolution program conducted at the Court of Appeals 
and authorized by the Supreme Court. 


F. Practice of law. A judge should not practice law. 


G. Extra-judicial appointments. A judge should not accept 
appointment to a committee, commission, or other body concerned 
with issues of fact or policy on matters other than those relating to 
cultural or historical matters, the economic, educational, legal or 
governmental system, or the administration of justice. A judge may 
represent his country, state or locality on ceremonial occasions or in 
connection with historical, educational or cultural activities. 


Canon 6 


A judge should regularly file reports of compensation received 
for quasi-judicial and extra-judicial activities. 


A judge may receive compensation, honoraria and reimbursement of 
expenses for the quasi-judicial and extra-judicial activities permitted 
by this Code, subject to the following restrictions: 


A. Compensation and honoraria. Compensation and hono- 
raria should not exceed a reasonable amount. 


B. Expense reimbursement. Expense reimbursement should 
be limited to the actual cost of travel, food and lodging reasonably 
incurred by the judge and, where appropriate to the occasion, by his 
spouse. Any payment in excess of such an amount is compensation. 


C. Publie reports. A judge shall report the name and nature of 
any source or activity from which he received more than $2,000 in 
income during the calendar year for which the report is filed. Any 
required report shall be made annually and filed as a public docu- 
ment as follows: The members of the Supreme Court shall file such 
reports with the Clerk of the Supreme Court; the members of the 
Court of Appeals shall file such reports with the Clerk of the Court of 
Appeals; and each Superior Court Judge, regular, special, and emer- 
gency, and each District Court Judge, shall file such report with the 
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Clerk of the Superior Court of the county in which he resides. For 
each calendar year, such report shall be filed, absent good cause 
shown, not later than May 15th of the following year. 


Canon 7 


A judge may engage in political activity consistent with his 
status as a public official. 


The provisions of Canon 7 are designed to strike a balance 
between two important but competing considerations: (1) the 
need for an impartial and independent judiciary and (2) in 
light of the continued requirement that judicial candidates run 
in public elections as mandated by the Constitution and laws 
of North Carolina, the right of judicial candidates to engage in 
constitutionally protected political activity. To promote clarity 
and to avoid potentially unfair application of the provisions of 
this Code, subsection B of Canon 7 establishes a safe harbor of 
permissible political conduct. 


A. Terminology. For the purposes of this Canon only, the fol- 
lowing definitions apply. 


(1) A “candidate” is a person actively and publicly seeking elec- 
tion to judicial office. A person becomes a candidate for judicial 
office as soon as he makes a public declaration of candidacy, declares 
or files as a candidate with the appropriate election authority, autho- 
rizes solicitation or acceptance of contributions or public support, or 
sends a letter of intent to the chair of the Judicial Standards 
Commission. The term “candidate” has the same meaning when 
applied to a judge seeking election to a non-judicial office. 


(2) To “solicit” means to directly, knowingly and intentionally 
make a request, appeal or announcement, public or private, oral or 
written, whether in person or through the press, radio, television, 
telephone, Internet, billboard, or distribution and circulation of 
printed materials, that expressly requests other persons to con- 
tribute, give, loan or pledge any money, goods, labor, services or real 
property interest to a specific individual’s efforts to be elected to 
public office. 


(3) To “endorse” means to knowingly and expressly request, 
appeal or announce publicly, orally or in writing, whether in person 
or through the press, radio, television, telephone, Internet, billboard 
or distribution and circulation of printed materials, that other per- 
sons should support a specific individual in his efforts to be elected 
to public office. 
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B. Permissible political conduct. A judge or a candidate may: 


(1) attend, preside over, and speak at any political party gath- 
ering, meeting or other convocation, including a fund-raising func- 
tion for himself, another individual or group of individuals seeking 
election to office and the judge or candidate may be listed or noted 
within any publicity relating to such an event, so long as he does 
not expressly endorse a candidate (other than himself) for a spe- 
cific office or expressly solicit funds from the audience during the 
event; 


(2) if he is a candidate, endorse any individual seeking election 
to any office or conduct a joint campaign with and endorse other indi- 
viduals seeking election to judicial office, including the solicitation of 
funds for a joint judicial campaign; 


(3) identify himself as a member of a political party and make 
financial contributions to a political party or organization; provided, 
however, that he may not personally make financial contributions 
or loans to any individual seeking election to office (other than 
himself) except as part of a joint judicial campaign as permitted in 
subsection B(2); 


(4) personally solicit campaign funds and request public sup- 
port from anyone for his own campaign or, alternatively, and in addi- 
tion thereto, authorize or establish committees of responsible per- 
sons to secure and manage the solicitation and expenditure of 
campaign funds; 


(5) become a candidate either in a primary or in a general elec- 
tion for a judicial office provided that he should resign his judicial 
office prior to becoming a candidate either in a party primary or ina 
general election for a non-judicial office; 


(6) engage in any other constitutionally protected political 
activity. 


C. Prohibited political conduct. A judge or a candidate 
should not: 


(1) solicit funds on behalf of a political party, organization, or an 
individual (other than himself) seeking election to office, by spe- 
cifically asking for such contributions in person, by telephone, by 
electronic media, or by signing a letter, except as permitted under 
subsection B of this Canon or otherwise within this Code; 


(2) endorse a candidate for public office except as permitted 
under subsection B of this Canon or otherwise within this Code; 
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(3) intentionally and knowingly misrepresent his identity or 
qualifications. 


D. Political conduct of family members. The spouse or other 
family member of a Judge or a candidate is permitted to engage in 
political activity. 


Limitation of Proceedings 


Disciplinary proceedings to redress alleged violations of Canon 7 of 
this Code must be commenced within three months of the act or 
omission allegedly giving rise to the violation. Disciplinary proceed- 
ings to redress alleged violations of all other provisions of this Code 
must be commenced within three years of the act or omission 
allegedly giving rise to the violation; provided, however, that disci- 
plinary proceedings may be instituted at any time against a judge con- 
victed of a felony during his tenure in judicial office. 


Scope and Effective Date of Compliance 


The provisions of Canon 7 of this Code shall apply to judges and can- 
didates for judicial office. The other provisions of this Code shall 
become effective as to a judge upon the administration of the 
judge’s oath to the office of judge; provided, however, that it shali be 
permissible for a newly installed judge to facilitate or assist in the 
transfer of his prior duties as legal counsel but he may not be 
compensated therefor. 


Adopted unanimously by the Court in Conference this the 2nd day 
of April 2003. These amendments shall be promulgated by publica- 
tion in the Advance Sheets of the Supreme Court and the Court 
of Appeals. 


Brady, J 
For the Court 


THE CHIEF JUSTICE’S COMMISSION ON THE FUTURE OF 
THE NORTH CAROLINA BUSINESS COURT 


IN THE SUPREME COURT OF NORTH CAROLINA BY 
ORDER OF THE COURT 


In recognition of the need to assess the future of the North 
Carolina Business Court, the Court hereby creates THE CHIEF 
JUSTICE’S COMMISSION ON THE FUTURE OF THE NORTH 
CAROLINA BUSINESS COURT. 


SECTION 1: STRUCTURE AND COMPOSITION OF THE 
COMMISSION 


The structure and composition of the Commission shall be as 
follows: 


The Chair of the Commission shall be the Chief Justice or his 
or her designee. The Chair will appoint the Commission’s other 
members. The Commission’s members should reflect the Business 
Court’s five main constituents: judges, court administrators, legisla- 
tors, practicing lawyers, and the Commission on Business Laws and 
the Economy. The Chair will appoint the members of the Commission 
as follows: 


1.1 Judges: 


1.1.1 Supreme Court of North Carolina: one justice 
from the Supreme Court of North Carolina, 


1.1.2 North Carolina Court of Appeals: one judge 
from the North Carolina Court of Appeals, 


1.1.3 North Carolina Superior Court: six judges from 
the Superior Courts of North Carolina, giving due 
regard for diversity of geographical representation. 


1.2 Court Administrators: two current administrative employ- 
ees of the North Carolina Administrative Office of the 
Courts. 


1.3 Legislators: 


1.3.1 North Carolina Senate: three members of the 
North Carolina Senate, giving due regard for diver- 
sity of geographical representation, and 


1.3.2 North Carolina House of Representatives: 
three members of the North Carolina House of Rep- 
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resentatives, giving due regard for diversity of geo- 
graphical representation. 


1.4 Practicing Lawyers: sixteen practicing lawyers, giving due 
regard for diversity of geographical representation. 


1.5 Commission on Business Laws and the Economy: 
two members of the Commission on Business Laws and the 
Economy. 


1.6 At-Large Members: Three members of the general public 
who are not attorneys-at-law. 


SECTION 2: DURATION AND RESPONSIBILITIES OF THE 
COMMISSION 


The duration and responsibilities of the Commission shall be 
as follows: 


2.1 Duration: the members of the Commission shall serve for a 
term of three years. 


2.2 Responsibilities: the Commission’s major responsibilities 
shall include studying the functions and procedures of the 
North Carolina Business Court and the functions and proce- 
dures of other states’ business courts, and providing recom- 
mendations regarding: 


2.2.1 Geographic Expansion: geographic expansion 
and future locations of the North Carolina Business 
Court; 


2.2.2 Jurisdiction: the scope of subject-matter jurisdic- 
tion of the Business Court, including, but not limit- 
ed to, law and technology issues; 


2.2.3 Administrative Efficiency: matters relating to 
administrative efficiency, including but not limited 
to, assignment and management of cases, funding 
requirements, judicial terms of office, administra- 
tive organization, and measurement of the effec- 
tiveness of the Business Court; 


2.2.4 Appellate Process: the appellate process for 
Business Court cases; 


2.2.5 Arbitration: the role of arbitration in Business 
Court cases; 


2.2.6 Continuing Judicial Education: the appropri- 
ate subjects and amount of continuing judicial edu- 
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cation necessary for judges serving on the Busi- 
ness Court; 


2.2.7 Other Issues: other issues relevant to the develop- 
ment of a sound business law jurisprudence in 
North Carolina. 


The commission shall provide a report of its findings and 
recommendations to the Chief Justice and members of the North 
Carolina Judicial Council not later than 31 December 2004. Adopted 
by the Court in Conference this the 6th day of November, 2003. 
This Order shall be promulgated by publication in the Advance 
Sheets of the Supreme Court and the Court of Appeals. This Order 
shall also be published as quickly as practicable on the North 
Carolina Judicial Branch of Government Internet Home Page. 


(http://www.nccourts.org) 


s/Lake, C.J. 
LAKE, C. J. 
For the court 





AMENDMENT TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING THE 
COMPOSITION OF THE GRIEVANCE COMMITTEE 


The following amendment to the Rules and Regulations and the Cer- 
tificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on April 23, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing the composition of the Grievance Committee, as particularly set 
forth in 27 N.C.A.C. 1A, Section .0700, be amended as follows (addi- 
tions are underlined, deletions are interlined): 


27 N.C.A.C. 1A, Section .0700, Standing Committees of the 
Council 


.0701 Standing Committees and Boards 


(3) Grievance Committee. It shall be the duty of the Grievance 
Committee to exercise the disciplinary and disability functions 
and responsibilities set forth in Section .0100 of Subchapter 1B of 
these rules... . The Grievance Committee shall sit in panels as 
assigned by the president. Each panel shall have at least ten 
members. Two members of each panel shall be non-lawyers, one 
member may be a lawyer who is not a member of the council, and 
the remaining members of each panel shall be councilors of the 
North Carolina State Bar.... 





NORTH CAROLINA 
WAKE COUNTY 

I, L. Thomas Lunsford, IJ, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules and Regulations of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on April 23, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II, Secretary 
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After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same is not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the 6th day of October, 2004. 


s/l. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be | 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENT TO THE RULES AND REGULATIONS OF THE 
NORTH CAROLINA STATE BAR CONCERNING 
APPOINTMENT OF COUNSEL FOR INDIGENT 

DEFENDANTS IN CRIMINAL CASES 


The following amendments to the Rules and Regulations and the Cer- 
tificate of Organization of the North Carolina State Bar were adopted 
by the Council of the North Carolina State Bar at its quarterly meet- 
ing on April 23, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing the appointment of counsel for indigent defendants in criminal 
cases, aS particularly set forth in 27 N.C.A.C. 1A, Section .0700 and 27 
N.C.A.C. 1D, Sections .0400 and .0500, be amended as follows (addi- 
tions are underlined, deletions are interlined): 


27 N.C.A.C, 1A, Section .0700, Standing Committees of the 
Council 


.0701 Standing Committees and Boards 


(6) Justice System Committee. It shall be the duty of the Justice 
System Committee to assist the council in identifying and 
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NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on April 238, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II, Secretary 
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After examining the foregoing amendments o the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84, of the General Statutes. 


This the 6th day of October, 2004. 


s/l. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar, and as 
otherwise directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 
AUTHORIZED PRACTICE COMMITTEE 


The following amendments to the Rules and Regulations and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on April 23, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing the Authorized Practice Committee, as particularly set forth in 27 
N.C.A.C. 1D, Section .0200, be amended as follows (additions are 
underlined, deletions are interlined): 


27 N.C.A.C. 1D, Section .0200, Procedures for the Authorized Prac- 
tice Committee 


.0203 Definitions 


Subject to additional definitions contained in other provisions of 
this subchapter, the following words and phrases, when used in 
this subchapter, have the meanings set forth in this rule, unless the 
context clearly indicates otherwise. 
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(48 12) Letter of notice—a communication to an accused individ- 
ual or corporation setting forth the substance of alleged conduct 
involving unauthorized practice of law. 


{renumbering intervening subparagraphs] 


(48 18) Probable Cause—a finding by the Authorized Practice 
Committee that there is reasonable cause to believe that a 


person or corporation #s-¢uity-ef has engaged in the unauthorized 
practice of law justifying legal action against such person or 


corporation. 
{renumbering remaining subparagraphs] 
.0206 Authorized Practice Committee—Powers and Duties 
The Authorized Practice Committee shall have the power and duty 


(1) to direct the counsel to investigate any alleged unauthorized 
practice of law by any person, firm, or corporation in this State; 


(2) to hold preliminary hearings, find probable cause, and recom- 
mend to the Executive Committee that eemplaints-be-fHtled a com- 
plaint for injunction be filed in the name of the State Bar against 
the respondent; 


(3) to dismiss eerpleints allegations of the unauthorized practice 
of law upon a finding of no probable cause; 


(4) to issue éetetter-efesutiente-a-resperndent-in-eases—rhereit 
probeble-censeds netestablshedbuitheiethetties-et+he respec 
en—are—deemed-te—be-tmpreser-ai—nerbecenie—the—basis fer 
injunetiverelefitcontinuedorrepented letters of caution, which 


may include a demand to cease and desist, to respondents in cases 
where the Committee concludes either that: 





a. there is probable cause established to believe respondent 
has engaged in the unauthorized practice of law in North Car- 
olina, but 


(i) respondent has agreed to refrain from engaging in the 


conduct in the future; 


(ii) respondent is unlikely to engage in the conduct again; or 
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(ii) either referral to a district attorney or complaint for 


* e 


injunction is not warranted under the circumstances; or 


b. there is no probable cause established to believe respondent 
has engaged in the unauthorized practice of law in North Car- 


olina, but 


i) the conduct of the respondent may be improper and 


may become the basis for injunctive relief if continued or 
repeated; or 


(ii) the Committee otherwise finds it appropriate to caution 
the respondent. 


(5) to direct counsel to stop an investigation and take no action: 


(6) to refer a matter to another agency, including the district attor- 
ney for criminal prosecution and to other committees of the North 
Carolina State Bar: and 





(8_7) to issue advisory opinions in accordance with procedures 
adopted by the council as to whether the actual or contemplated 
conduct of non-lawyers would constitute the unauthorized prac- 
tice of law in North Carolina. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, IH, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on April 23, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, I 
L. Thomas Lunsford, II, Secretary 





After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 6th day of October, 2004. 


s/l. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar, and as 
otherwise directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 
PLAN OF LEGAL SPECIALIZATION 


The following amendments to the Rules and Regulations and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on April 23, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar concern- 
ing standards for certification in criminal law, as particularly set 
forth in 27 N.C.A.C. 1D, Section .2500, be amended as follows (addi- 
tions are underlined, deletions are interlined): 


27 N.C.A.C. 1D, Section .2500 Certification Standards for the 
Criminal Law Specialty 


.2505 Standards for Certification as a Specialist 


Each applicant for certification as a specialist in criminal law, the 
subspecialty of state criminal law, or the subspecialty of criminal 
appellate practice shall meet the minimum standards set forth in 
Rule .1720 of this subchapter. In addition, each applicant shall 
meet the following standards for certification: 


(a) Licensure and Practice—An applicant shall be licensed and in 
good standing to practice law in North Carolina as of the date of 
the application. During the period of certification an applicant 
shall continue to be licensed and in good standing to practice law 
in North Carolina. 


(b) Substantial Involvement—An applicant shail affirm to the 
board that the applicant has experience through substantial 
involvement in the practice of criminal law. 
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(1) Substantial involvement shall mean during the five years 
immediately preceding the application, the applicant devoted 
an average of at least 500 hours a year to the practice of crimi- 
nal law, but not less than 400 hours in any one year. “Prac- 
tice” shall mean substantive legal work, specifically includ- 
ing representation in criminal trials, done primarily for the 
purpose of providing legal advice or representation, or a prac- 
tice equivalent. 


(2) “Practice equivalent” shall mean: 


(A) Service as a law professor concentrating in the teaching 
of criminal law for one year or more, which may be substi- 
tuted for one year of experience to meet the five-year 
requirement set forth in Rule .2505(b)(1) above; 


(B) Service as a federal, state or tribal court judge for one 
year or more, which may be substituted for one year of expe- 
rience to meet the five-year requirement set forth in Rule 
.2505(b)(1) above; 


(3) For the specialty of criminal law and the subspecialty of 
state criminal law, the board shall require an applicant to 
show substantial involvement by providing information that 
demonstrates the applicant’s significant criminal trial experi- 
ence such as: 


(A) representation during the applicant’s entire legal career 
in criminal trials concluded by verdict; 


(B) representation as principal counsel of record in federal 
felony cases or state felony cases (Class G or higher) ; 


(C) court appearances in other substantive criminal pro- 
ceedings in criminal courts of any jurisdiction; and 


(D) representation in appeals of decisions to the North 
Carolina Court of Appeals, the North Carolina Supreme 
Court, or any federal appellate court. 


(4) For the subspecialty of criminal appellate practice, the 
applicant must have been engaged in the active practice of 
criminal appellate law for at least five years prior to certifica- 
tion during which the applicant devoted an average of at least 
900 hours a year to the practice of criminal law (in both trial 
and appellate courts), but not less than 400 hours in any one 
year. The board may require an applicant to show substantial 
involvement in criminal appellate law by providing information 
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regarding the applicant’s participation, during the five years 
prior to application, in activities such as brief writing, motion 
practice, oral arguments, and the preparation and argument of 
extraordinary writs. 


(c) Continuing Legal Education 


(1) In the specialty of criminal law, the state criminal law sub- 
specialty, and the criminal appellate practice subspecialty, an 
applicant must have earned no less than 40 hours of accredited 
continuing legal education credits in criminal law during the 
three years preceding the application, which 40 hours must 
include the following: 


(A) at least 34 hours in skills pertaining to criminal law, such 
as evidence, substantive criminal law, criminal procedure, 
criminal trial advocacy, criminal trial tactics, and appellate 
advocacy; 


(B) at least 6 hours in the area of ethics and criminal law. 


(2) In order to be certified as a specialist in both criminal law 
and the subspecialty of criminal appellate law, an applicant 
must have earned no less than 46 hours of accredited continu- 
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ing legal education credits in criminal law during the three 
years preceding application, which 46 hours must include the 
following: 


(A) at least 40 hours in skills pertaining to criminal law, such 
as evidence, substantive criminal law, criminal procedure, 
criminal trial advocacy, criminal trial tactics, and appellate 
advocacy; 


(B) at least 6 hours in the area of ethics and criminal law. 


(d) Peer Review 


(1) Each applicant for certification as a specialist in criminal 
law, the subspecialty of state criminal law, and the subspecialty 
of criminal appellate practice, must make a satisfactory show- 
ing of qualification through peer review. 


(2) All references must be licensed and in good standing to 
practice in North Carolina and must be familiar with the com- 
petence and qualifications of the applicant in the specialty 
field. The applicant consents to the confidential inquiry by the 
board or the specialty committee of the submitted references 
and other persons concerning the applicant’s competence and 
qualifications. 


(3) Written peer reference forms will be sent by the board or 
the specialty committee to the references. Completed peer ref- 
erence forms must be received from at least five of the refer- 
ences. The board or the specialty committee may contact in per- 
son or by telephone any reference listed by an applicant. 


(4) Each applicant must provide for reference and independent 
inquiry the names and addresses of the following: (i) ten 
lawyers and judges who practice in the field of criminal law and 
who are familiar with the applicant’s practice, and (ii) opposing 
counsel and the judge in last ten serious (Class G or higher) 
felony cases tried by the applicant. 


(5) A reference may not be related by blood or marriage to the 
applicant nor may the reference be a partner or associate of the 
applicant at the time of the application. 


(e) Examination—The applicant must pass a written examination 
designed to test the applicant’s knowledge and ability. 


(1) Terms—The examination(s) shail be in written form and 
Shall be given at such times as the board deems appropriate. 
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The examination(s) shall be administered and graded uniform- 
ly by the specialty committee. 


(2) Subject Matter 


(A) The examination shall cover the applicant’s knowledge 
in the following topics in criminal law, in the subspecialty of 
state criminal law, and/or in the subspecialty of criminal 
appellate practice, as the applicant has elected: 


(i) the North Carolina and Federal Rules of Evidence; 


(ii) state and federal criminal procedure and state and fed- 
eral laws affecting criminal procedure; 


(iii) constitutional law; 

(iv) appellate procedure and tactics; 

(v) trial procedure and trial tactics; 

(vi) criminal substantive law; 

(vii) the North Carolina Rules of Appellate Procedure. 


(B) An applicant for certification in the specialty of criminal 
law shall take part I (covering state law) and part II (cover- 
ing federal law) of the criminal law examination. An appli- 
cant for certification in subspecialty of state criminal law 
shall take part I of the criminal law examination. 


(3) Requirement of Criminal Law Examination for Criminal 
Appellate Practice—An applicant for certification in the sub- 
specialty of criminal appellate practice must successfully 
pass the examination in criminal law. If an applicant for certifi- 
cation in criminal appellate practice is already certified as a 
specialist in the subspecialty of state criminal law, then the 
applicant must take part IJ (covering federal law) of the ex- 
amination in criminal law as well as the criminal appellate 
practice examination. 


.2506 Standards for Continued Certification as a Specialist 


The period of certification is five years. A certified specialist who 
desires continued certification must apply for continued certifica- 
tion within the time limit described in Rule .2506(d) below. No 
examination will be required for continued certification. However, 
each applicant for continued certification as a specialist shall 
comply with the specific requirements set forth below in addition 
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to any general standards required by the board of all applicants for 
continued certification. 


(a) Substantial Involvement—The specialist must demonstrate 
that for the five years preceding reapplication he or she has had 
substantial involvement in the specialty or subspecialty as defined 
in Rule .2505(b. 


(b) Continuing Legal Education—The specialist must have earned 
no less than 65 hours of accredited continuing legal education 
credits in criminal law with not less than 6 credits earned in any 
one year. 


(c) Peer Review—tThe specialist must comply with the require- 
ments of Rule .2505(d) of this subchapter. 


(d) Time for Application—Application for continuing certification 
shall be made not more than 180 days nor less than 90 days prior 
to the expiration of the prior period of certification. 


(e) Lapse of Certification—Failure of a specialist to apply for con- 
tinued certification in a timely fashion will result in a lapse of cer- 
tification. Following such lapse, recertification will require com- 
pliance with all requirements of Rule .2505 of this subchapter, 
including the examination. 


(f) Suspension or Revocation of Certification—If an applicant’s 
certification has been suspended or revoked during the period of 
certification, then the application shall be treated as if it were for 
initial certification under Rule .2505 of this subchapter. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendments to 
the Rules and Regulations of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at a regular- 
ly called meeting on April 23, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II, Secretary 





After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 


CERTIFICATION OF PARALEGALS 711 


the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 6th day of October, 2004. 


s/l. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar, and as 
otherwise directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS OF 
THE NORTH CAROLINA STATE BAR CONCERNING THE 
CERTIFICATION OF PARALEGALS 


The following amendments to the Rules and Regulations and the Cer- 
tificate of Organization of the North Carolina State Bar were duly 
adopted by the Council of the North Carolina State Bar at its quar- 
terly meeting on July 16, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules and Regulations of the North Carolina State Bar, as partic- 
ularly set forth in 27 N.C.A.C. 1G, Section .0100, be amended as fol- 
lows (additions are underlined, deletions are interlined): 


27 N.C.A.C. 1G, Section .0100 The Plan for Certification of 
Paralegals | 


.0101 Purpose 


The purpose of this plan for certification of paralegals (plan) is to 
assist in the delivery of legal services to the public by identifying 
individuals who are qualified by education and training and have 
demonstrated knowledge, skill, and proficiency to perform sub- 
stantive legal work under the direction and supervision of a 
licensed lawyer, and including any individual who may be other- 
wise authorized by applicable state or federal law to provide legal 
services directly to the public; and to improve the competency of 
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those individuals by establishing mandatory continuing legal edu- 
cation and other requirements of certification. 


.0102 Jurisdiction: Authority 


The Council of the North Carolina State Bar (the council) with the 
approval of the Supreme Court of North Carolina hereby estab- 
lishes the Board of Paralegal Certification (board), which board 
shall have jurisdiction over the certification of paralegals in North 
Carolina. | 


.0103 Operational Responsibility 


The responsibility for operating the paralegal certification pro- 
gram rests with the board, subject to the statutes governing the 
practice of law, the authority of the council and the rules of gov- 
ernance of the board. 


.0104 Size and Composition of Board 


The board shall have nine members, five of whom must be lawyers 
in good standing and authorized to practice law in the state of 
North Carolina. One of the members who is a lawyer shall be a 
program director at a qualified paralegal studies program. Four 
members of the board shall be paralegals certified under the plan, 
provided, however, that the paralegals appointed to the inaugural 
board shall be exempt from this requirement during their initial 
and successive terms. 


.0105 Appointment of Members; When; Removal 


(a) Appointment. The council shall appoint the members of the 
board, provided, however, after the appointment of the initial 
members of the board, each paralegal member shall be select- 
ed by the council from two nominees determined by a vote by 
mail of all active certified paralegals in an election conducted 
by the board. 


(b) Procedure for nomination by mail. At least 30 days prior to a 
meeting of the council at which one or more paralegal mem- 
bers of the board are subject to appointment for a full three 
year term, a notice shall be mailed to all active certified para- 
legals at each certified paralegal’s address of record on file 
with the North Carolina State Bar. The notice shall state how 
many paralegal positions on the board are subject to appoint- 
ment, state that nominees will be selected by means of written 
ballots distributed to and returned by certified paralegals by 
mail, and identify how, by when and to whom nominations 
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may be made. The board shall mail a ballot to each active cer- 
tified paralegal at the certified paralegal’s address of record 
on file with the North Carolina State Bar. The ballot shall be 
accompanied by written instructions and state when and 
where the ballot should be returned. Each ballot shall be 
sequentially numbered with a red identifying numeral in the 
upper right hand corner of the ballot. The board shall main- 
tain appropriate records respecting how many ballots were 
mailed to prospective voters in each election as well as 
how many ballots are returned. Only original ballots will be 
accepted. The names of the two nominees receiving the most 
votes for each open paralegal position shall be forwarded to 
the council. 


(c) Time of Appointment. The first members of the board shall be 
appointed as of the quarterly meeting of the council following 
the creation of the board. Thereafter, members shall be 
appointed annually at the quarterly meeting of the council 
occurring on the anniversary of the appointment of the initial 
board. 


(d) Vacancies. Vacancies occurring by reason of death, resigna- 
tion, or removal shall be filled by appointment of the council, 
subject to the requirements of Rule .0105(a)1, at the next quar- 
terly meeting following the event giving rise to the vacancy, 
and the person so appointed shall serve for the balance of the 
vacated term. 


(e) Removal. Any member of the board may be removed at any 
time by an affirmative vote of a majority of the members of the 
council in session at a regularly called meeting. 


.0106 Term of Office 


Subject to Rule .0107 of this subchapter, each member of the 
board shall serve for a term of three years beginning as of the first 
day of the month following the date on which the council appoints 
the member. 


.0107 Staggered Terms 


The members of the board shall be appointed to staggered terms 
such that three members are appointed in each year. Of the initial 
board, three members (one lawyer and two paralegals) shall be 
appointed to terms of one year; three members (two lawyers and 
one paralegal) shall be appointed to terms of two years; and three 
members (two lawyers and one paralegal) shall be appointed to 
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terms of three years. Thereafter, three members (lawyers or para- 
legals as necessary to fill expired terms) shall be appointed in 
each year for full three year terms. 


.0108 Succession 


Each member of the board shall be entitled to serve for one full 
three-year term and to succeed himself or herself for one addi- 
tional three-year term. Thereafter, no person may be reappointed 
without having been off of the board for at least three years. 


.0109 Appointment of Chairperson 


The council shall appoint the chairperson of the board from 
among the lawyer members of the board. The term of the chair- 
person shall be one year. The chairperson may be reappointed 
thereafter during his or her tenure on the board. The chairperson 
shall preside at all meetings of the board, shall prepare and pre- 
sent to the council the annual report of the board, and generally 
shall represent the board in its dealings with the public. 


.0110 Appointment of Vice-Chairperson 


The council shall appoint the vice-chairperson of the board 
from among the members of the board. The term of the vice- 
chairperson shall be one year. The vice-chairperson may be reap- 
pointed thereafter during his or her tenure on the board. The 
vice-chairperson shall preside at and represent the board in the 
absence of the chairperson and shall perform such other duties as 
may be assigned to him or her by the chairperson or by the board. 


.0111 Source of Funds 


Funding for the program carried out by the board shall come 
from such application fees, examination fees, annual fees or 
recertification fees as the board, with the approval of the council, 
may establish. 


.0112 Fiscal Responsibility 


All funds of the board shall be considered funds of the North 
Carolina State Bar and shall be administered and disbursed 
accordingly. 


(a) Maintenance of Accounts: Audit—The North Carolina State 
Bar shall maintain a separate account for funds of the board such 
that such funds and expenditures there from can be readily identi- 
fied. The accounts of the board shall be audited on an annual basis 
in connection with the audits of the North Carolina State Bar. 
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(b) Investment Criteria—The funds of the board shall be handled, 
invested and reinvested in accordance with investment policies 
adopted by the council for the handling of dues, rents and other 
revenues received by the North Carolina State Bar in carrying out 
its official duties. 


(c) Disbursement—Disbursement of funds of the board shail be 
made by or under the direction of the secretary-treasurer of the 
North Carolina State Bar. 


.0113 Meetings 


The board by resolution may set regular meeting dates and places. 
Special meetings of the board may be called at any time upon 
notice given by the chairperson. Notice of meeting shall be given 
at least one day prior to the meeting by mail, electronic mail, 
telegram, facsimile transmission, or telephone. A quorum of the 
board for conducting its official business shall be five or more of 
the members serving at the time of the meeting. 


.0114 Annual Report 


The board shall prepare a report of its activities for the preced- 
ing year and shall present the same at the annual meeting of 
the council. | 


.0115 Powers and Duties of the Board 


Subject to the general jurisdiction of the council and the North 
Carolina Supreme Court, the board shall have jurisdiction of all 
matters pertaining to certification of paralegals and shall have the 
power and duty 


(1) to administer the plan of certification for paralegals; 


(2) to appoint, supervise, act on the recommendations of, and 
consult with committees as appointed by the board or the 
chairperson; 


(3) to certify paralegals or deny, suspend or revoke the certifica- 
tion of paralegals; 


(4) to establish and publish procedures, rules, regulations, and 
bylaws to implement this plan; 


(5) to propose and request the council to make amendments to 
this plan whenever appropriate; 


(6) to cooperate with other boards or agencies in enforcing stan- 
dards of professional conduct; 
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(7) to evaluate and approve continuing legal education courses 
for the purpose of meeting the continuing legal education 
requirements established by the board for the certification of 
paralegals; and 


(8) to cooperate with other organizations, boards and agencies 
engaged in the recognition, education or regulation of 
paralegals. 


.0116 Retained Jurisdiction of the Council 


The council retains jurisdiction with respect to the following 
matters: 


(1) amending this plan; 
(2) hearing appeals taken from actions of the board; 


(3) establishing or approving fees to be charged in connection 
with the plan; 


(4) regulating the conduct of lawyers in the supervision of para- 
legals; and 


(5) determining whether to pursue injunctive relief as authorized 
by G. S. 84-37 against persons acting in violation of this plan. 


.0117 Privileges Conferred and Limitations Imposed 


The board in the implementation of this plan shall not alter the 
following privileges and responsibilities of lawyers and their 
non-lawyer assistants. 


(1) No rule shall be adopted which shall in any way limit the right 
of a lawyer to delegate tasks to a non-lawyer assistant or to 
employ any person to assist him or her in the practice of law. 


(2) No person shall be required to be certified as a paralegal to 
be employed by a lawyer to assist the lawyer in the practice 
of law. 


(3) All requirements for and all benefits to be derived from certi- 
fication as a paralegal are individual and may not be fulfilled 
by nor attributed to the law firm or other organization or en- 
tity employing the paralegal. 


(4) Any person certified as a paralegal under this plan shall be 
entitled to represent that he or she is a “North Carolina Certi- 
fied Paralegal (NCCP)”, a “North Carolina State Bar Certified 
Paralegal (NCSB/CP)” or a “Paralegal Certified by the North 
Carolina State Bar Board of Paralegal Certification.” 
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.0118 Certification Committee 


(a) The board shall establish a separate certification committee. 
The certification committee shall be composed of seven members 
appointed by the board, one of whom shall be designated annual- 
ly by the chairperson of the board as chairperson of the certifica- 
tion committee. At least two members of the committee shall be 
lawyers, licensed and currently in good standing to practice law in 
this state, and two members of the committee shall be certified 
paralegals. The remaining members of the committee shall be 
either lawyers, licensed and currently in good standing to practice 
law in this state, or certified paralegals. The paralegals appointed 
to the inaugural committee shail be exempt from the certification 
requirement during their initial term. 


(b) Members shall hold office for three years, except those mem- 
bers initially appointed who shail serve as hereinafter designated. 
Members shall be appointed by the board to staggered terms and 
the initial appointees shall serve as follows: two shall serve for one 
year after appointment; two shall serve for two years after 
appointment; and three shall serve for three years after appoint- 
ment. Appointment by the board to a vacancy shall be for the 
remaining term of the member leaving the committee. All mem- 
bers shall be eligible for reappointment to not more than one addi- 
tional three-year term after having served one full three-year term, 
provided, however, that the board may reappoint the chairperson 
of the committee to a third three-year term if the board determines 
that the reappointment is in the best interest of the program. Meet- 
ings of the certification committee shall be held at regular inter- 
vals at such times, places and upon such notices as the committee 
may from time to time prescribe or upon direction of the board. 


(c) The committee shall advise and assist the board in carrying 
out the board’s objectives and in the implementation and regula- 
tion of this plan by advising the board as to standards for certifi- 
cation of individuals as paralegals. The committee shall be 
charged with actively administering the plan as follows: 


(1) make recommendations to the board for certification, contin- 
ued certification, denial, suspension, or revocation of certifi- 
cation of paralegals and for procedures with respect thereto; 


(2) administer procedures established by the board for evaluation 
of applications for certification and continued certification as 
a paralegal and for denial, suspension, or revocation of such 
certification; 
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(3) administer examinations and other testing procedures, if 
applicable, investigate references of applicants and, if deemed 
advisable, seek additional information regarding applicants for 
certification or continued certification as paralegals; and 


(4) perform such other duties and make such other recommenda- 


tions as may be delegated to or requested by the board. 


.0119 Standards for Certification of Paralegals 


(a) To qualify for certification as a paralegal, an applicant must 
pay any required fee, and comply with the following standards: 


(1) Education. The applicant must have earned one of the 
following: 


a. an associate’s, bachelor’s, or master’s degree or post-bac- 
calaureate certificate from a qualified paralegal studies pro- 
gram; or 


b. an associate’s or bachelor’s degree in any discipline from 
any institution of post-secondary education that is accredit- 
ed by an accrediting body recognized by the United States 
Department of Education; and successfully completed 18 or 
more semester credits at a qualified paralegal studies pro- 
gram, any portion of which credits may also satisfy the 
requirements for the associate’s or bachelor’s degree. 


A qualified paralegal studies program is a program of parale- 
gal or legal assistant studies that is approved by the House of 
Delegates of the American Bar Association, or that offers at 
least the equivalent 18 semester credits of coursework in 
paralegal studies as prescribed by the American Bar Associ- 
ation Guidelines for the Approval of Paralegal Education, 
and is an institutional member of the Southern Association of 
Colleges and Schools or other regional accrediting agency 
recognized by the United States Department of Education. 


(2) Examination. The applicant must achieve a satisfactory 
score on a written examination designed to test the appli- 
cant’s knowledge and ability. The board shall assure that the 
contents and grading of the examinations are designed to pro- 
duce a uniform minimum level of competence among the certi- 
fied paralegals. 


(b) Alternative Qualification Period. For a period not to exceed 
two years after the date that applications for certification are first 
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accepted by the board, an applicant may qualify by satisfying one 
of the following: 


(1) earned a high school diploma, or its equivalent, worked as 
a paralegal in North Carolina for not less than 5000 hours 
during the five years prior to application, and completed 
three hours of continuing legal education in professional 
responsibility, as approved by the board; 


(2) obtained and maintained at all times prior to application 
the designation Certified Legal Assistant (CLA)/Certified 
Paralegal (CP), PACE-Registered Paralegal (RP), or other 
national paralegal credential approved by the board, and 
worked as a paralegal in North Carolina for not less than 
2000 hours during the two years prior to application; or 


(3) fulfilled the educational requirements set forth in Rule 
.0119(a)(1)a. or b. and worked as a paralegal in North Car- 
olina for not less than 2000 hours during the two years prior 
to application. 


(c) Notwithstanding an applicant’s satisfaction of the standards 
set forth in Rule .0119(a) or (b), no individual may be certified as 
a paralegal if: 


(1) the individual's certification or license as a paralegal in any 
state is under suspension or revocation; 


(2) the individual’s license to practice law in any state is under 
suspension or revocation; 


(3) the individual has been convicted of a criminal act that 
reflects adversely on the individual’s honesty, trustworthi- 
ness or fitness as a paralegal; or 


(4) the individual is not a legal resident of the United States. 


(d) All matters concerning the qualification of an applicant for 
certification, including, but not limited to, applications, examina- 
tions and examination scores, files, reports, investigations, hear- 
ings, findings, recommendations, and adverse determinations 
shall be confidential so far as is consistent with the effective 
administration of this plan, fairness to the applicant and due 
process of law. 


.0120 Standards for Continued Certification of Paralegals 


(a) The period of certification as a paralegal shall be one (1) year. 
During such period the board may require evidence from the para- 
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legal of his or her continued qualification for certification as a 
paralegal, and the paralegal must consent to inquiry by the board 
regarding the paralegal’s continued competence and qualification 
to be certified. Application for and approval of continued certifi- 
cation shall be required annually prior to the end of each certifi- 
cation period. To qualify for continued certification as a paralegal, 
an applicant must demonstrate participation in not less than 6 
hours of credit in board approved continuing legal education, or 
its equivalent, during the year within which the application for 
continued certification is made. 


(b) Upon written request of the paralegal, the board may for good 
cause shown waive strict compliance by such paralegal with the 
criteria relating to continuing legal education, as those require- 
ments are set forth in Rule .0120(a). 


.0121 Lapse, Suspension or Revocation of Certification 


(a) The board may revoke its certification of a paralegal, after 
hearing before the board on appropriate notice, upon a finding 
that 


(1) the certification was made contrary to the rules and regula- 
tions of the board; 


(2) the individual certified as a paralegal made a false repre- 
sentation, omission or misstatement of material fact to the 
board; 


(3) the individual certified as a paralegal failed to abide by all 
rules and regulations promulgated by the board; 


(4) the individual certified as a paralegal failed to pay the fees 
required; 


(5) the individual certified as a paralegal no longer meets the 
standards established by the board for the certification of 
paralegals; or 


(6) the individual is not eligible for certification on account of 
one or more of the grounds set forth in Rule .0019(c) 


(b) An individual certified as a paralegal has a duty to inform the 
board promptly of any fact or circumstance described in Rule 
.O121(a). 


(c) If an individual’s certification lapses, or if the board revokes a 
certification, the individual cannot again be certified as a parale- 
gal unless he or she so qualifies upon application made as if for ini- 
tial certification and upon such other conditions as the board may 
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prescribe. If the board suspends certification of an individual as a 
paralegal, such certification cannot be reinstated except upon the 
individual’s application and compliance with such conditions and 
requirements as the board may prescribe. 


.0122 Right to Hearing and Appeal to Council 


An individual who is denied certification or continued certifica- 
tion as a paralegal or whose certification is suspended or revoked 
shall have the right to a hearing before the board and, thereafter, 
the right to appeal the ruling made thereon by the board to the 
council under such rules and regulations as the board and council 
may prescribe. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules and Regulations of the North Carolina State Bar were 
duly adopted by the Council of the North Carolina State Bar at a reg- 
ularly called meeting on July 16, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II, Secretary 


After examining the foregoing amendments to the Rules and Reg- 
ulations of the North Carolina State Bar as adopted by the Council of 
the North Carolina State Bar, it is my opinion that the same are not 
inconsistent with Article 4, Chapter 84 of the General Statutes. 


This the 6th day of October, 2004. 


s/l. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and that 
they be published in the forthcoming volume of the Reports as pro- 
vided by the Act incorporating the North Carolina State Bar, and as 
otherwise directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 
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AMENDMENT TO THE NORTH CAROLINA STATE BAR 
RULES OF PROFESSIONAL CONDUCT 


The following amendment to the Rules of Professional Conduct was 
duly adopted by the Council of the North Carolina State Bar at its 
quarterly meeting on July 16, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules of Professional Conduct, as particularly set forth in 27 
N.C.A.C. 2, Rule 1.15-3, be amended as follows (additions are under- 
lined, deletions are interlined): 


27 N.C.A.C. 2, Rule 1.15-3 
Rule 1.15-3, Safekeeping Property: Records and Accountings 


(a) Minimum Records for Accounts at Banks. The minimum 
records required for general trust accounts, dedicated trust 
accounts and fiduciary accounts maintained at a bank shall con- 


(b) Minimum Records for Accounts at Other Financial Institu- 
tions. The minimum records required for dedicated trust accounts 
and fiduciary accounts at financial institutions other than a bank 


(c) Quarterly Reconciliations of General Trust Accounts. At 
least quarterly, the individual client balances shown on the ledger of 
a general trust account must be totaled and reconciled with the cur- 
rent bank balance for the trust account as a whole. The lawyer shall 


retain all records pertaining to the quarterly reconciliations of the 
general trust account for a period of six years. 


(d) . 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North Car- 
olina State Bar, do hereby certify that the foregoing amendment to 
the Rules of Professional Conduct was duly adopted by the Council 
of the North Carolina State Bar at a regularly called meeting on July 
16, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, IH, Secretary 
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After examining the foregoing amendment to the Rules of Pro- 
fessional Conduct as adopted by the Council of the North Carolina 
State Bar, it is my opinion that the same is not inconsistent with Arti- 
cle 4, Chapter 84 of the General Statutes. 


This the 6th day of October, 2004. 


s/I. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules of Professional Conduct be spread upon the 
minutes of the Supreme Court and that it be published in the forth- 
coming volume of the Reports as provided by the Act incorporating 
the North Carolina State Bar, and as otherwise directed by the Appel- 
late Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENTS TO THE NORTH CAROLINA STATE BAR 
RULES OF PROFESSIONAL CONDUCT 


The following amendments to the Rules of Professional Conduct 
were duly adopted by the Council of the North Carolina State Bar at 
its quarterly meeting on July 16, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules of Professional Conduct, as particularly set forth in 27 
N.C.A.C. 2, Rule 7.3, be amended as follows (additions are under- 
lined, deletions are interlined): 


27 N.C.A.C. 2, Rule 7.3 
Rule 7.3, Direct Contact with Potential Prespeetive Clients 





(a) A lawyer shall not by in-person, live telephone or real-time 
electronic contact solicit professional employment from a potential 
prespeetive client when a significant motive for the lawyer's doing so 
is the lawyer’s pecuniary gain, unless the person contacted: 


(1) is a lawyer; or 


(2) has a family, close personal, or prior professional relation- 
ship with the lawyer. 
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(b) A lawyer shall not solicit professional employment from a 
potential prespeetHe client by written, recorded or electronic com- 
munication or by in-person, telephone or real-time electronic contact 
even when not otherwise prohibited by paragraph (a), if: 


(1) the potential prespeetive client has made known to the 
lawyer a desire not to be solicited by the lawyer; or 


(2) the solicitation involves coercion, duress, harassment, 
compulsion, intimidation, or threats. 


(c) Every written, recorded or electronic communication from a 
lawyer soliciting professional employment from a potential prespee- 
tere client known to be in need of legal services in a particular mat- 
ter shall include the words “This is an advertisement for legal ser- 
vices” on the outside envelope, if a written communication sent by 
mail, and at the beginning of the body of the written or electronic 
communication in print as large or larger than the lawyer’s or law 
firm’s name, and at the beginning and ending of any recorded or elec- 
tronic communication, unless the recipient of the communication is 
a person specified in paragraphs (a)(1) or (a)(2). 


(d).. 


(e) For purposes of this rule, a potential client is a person with 
whom a lawyer would like to form a client-lawyer relationship. 


Comment 


‘ae 


[2] This potential for abuse inherent in direct in-person, live tele- 
phone or real-time electronic solicitation of potential prespeetive 
clients justifies its prohibition, particularly since lawyer advertising 
and written and recorded communication permitted under Rule 7.2 
offer alternative means of conveying necessary information to those 
who may be in need of legal services. Advertising and written and 
recorded communications which may be mailed or autodialed make 
it possible for a potential prespeette client to be informed about the 
need for legal services, and about the qualifications of available 
lawyers and law firms, without subjecting the potential prespeetive 
client to direct in-person, telephone or real-time electronic persua- 
sion that may overwhelm the client’s judgment. 


[3] The use of general advertising and written, recorded or elec- 
tronic communications to transmit information from lawyer to 
potential prespeetive client, rather than direct in-person, live tele- 
phone or real-time electronic contact, will help to assure that the 
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information flows cleanly as well as freely. The contents of adver- 
tisements and communications permitted under Rule 7.2 can be per- 
manently recorded so that they cannot be disputed and may be 
shared with others who know the lawyer. This potential for informal 
review is itself likely to help guard against statements and claims that 
might constitute false and misleading communications, in violation 
of Rule 7.1. The contents of direct in-person, live telephone or real- 
time electronic conversations between a lawyer and a potential 
prespeetive client can be disputed and may not be subject to third- 
party scrutiny. Consequently, they are much more likely to approach. 
(and occasionally cross) the dividing line between accurate repre- 
sentations and those that are false and misleading. 


[5] But even permitted forms of solicitation can be abused. Thus, 
any solicitation which contains information which is false or mis- 
leading within the meaning of Rule 7.1, which involves coercion, 
duress, harassment, compulsion, intimidation, or threats within the 
meaning of Rule 7.3(b)(2), or which involves contact with a prospec- 
tive client who has made known to the lawyer a desire not to be 
solicited by the lawyer within the meaning of Rule 7.3(b)(1) is pro- 
hibited. Moreover, if after sending a letter or other communication to 
a client as permitted by Rule 7.2 the lawyer receives no response, any 
further effort to communicate with the prospective client may violate 
the provisions of Rule 7.3(b). 


[6] This Rule is not intended to prohibit a lawyer from contact- 
ing representatives of organizations or groups that may be interested 
in establishing a group or prepaid legal plan for their members, 
insureds, beneficiaries or other third parties for the purpose of 
informing such entities of the availability of and details concerning 
the plan or arrangement which the lawyer or lawyer’s firm is willing 
to offer. This form of communication is not directed to a potential 
prespeetive client. Rather, it is usually addressed to an individual 
acting in a fiduciary capacity seeking a supplier of legal services for 
others who may, if they choose, become potential prespeetive clients 
of the lawyer. Under these circumstances, the activity which the 
lawyer undertakes in communicating with such representatives and 
the type of information transmitted to the individual are functionally 
similar to and serve the same purpose as advertising permitted under 
Rule 7.2. 


[7] Paragraph (c) of this rule requires that all direct mail solici- 
tations of potential prespeetive clients must be mailed in an envelope 
on which the statement, “This is an advertisement for legal services,” 
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appears. Postcards may not be used for direct mail solicitations. The 
advertising disclosure statement must also appear at the beginning of 
an enclosed letter or electronic communication in print at least as 
large as the print used for the lawyer’s or law firm’s name in the let- 
terhead or masthead. The requirement that certain communications 
be marked, “This is an advertisement for legal services,” does not 
apply to communications sent in response to requests of potential 
prespeetpre clients or their spokespersons or sponsors. General 
announcements by lawyers, including changes in personnel or office 
location, do not constitute communications soliciting professional 
employment from a client known to be in need of legal services with- 
in the meaning of this Rule. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules of Professional Conduct of the North Carolina State Bar 
were duly adopted by the Council of the North Carolina State Bar at 
a regularly called meeting on July 16, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, I 
L. Thomas Lunsford, II, Secretary 





After examining the foregoing amendments to the Rules of Pro- 
fessional Conduct of the North Carolina State Bar as adopted by the 
Council of the North Carolina State Bar, it is my opinion that the 
same are not inconsistent with Article 4, Chapter 84 of the General 
Statutes. 


This the 6th day of October, 2004. 


s/l. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules of Professional Conduct of the North 
Carolina State Bar be spread upon the minutes of the Supreme Court 
and that they be published in the forthcoming volume of the Reports 
as provided by the Act incorporating the North Carolina State Bar, 
and as otherwise directed by the Appellate Division Reporter. 
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This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENTS TO THE NORTH CAROLINA STATE BAR 
RULES OF PROFESSIONAL CONDUCT 


The following amendments to the Rules of Professional Conduct 
were duly adopted by the Council of the North Carolina State Bar at 
its quarterly meeting on April 23, 2004. 


BE IT RESOLVED by the Council of the North Carolina State Bar that 
the Rules of Professional Conduct, as particularly set forth in 27 
N.C.A.C. 2, Rule 1.11, be amended as follows (additions are under- 
lined, deletions are interlined): 


27 N.C.A.C. 2, Rule 1.11 


Rule 1.11 Special Conflicts of Interest for Former and Current 
Government Officers and Employees 


(a) Except as law may otherwise expressly permit, a lawyer who has 
formerly served as a public officer or employee of the government: 


FH -is-stthyeet-te-aites---fta-sac bh -eseepitihet matter +sdetied 


> (1) is subject to Rule 1.9(c); and 


3) (2) shall not otherwise represent a client in connection with a 
matter in which the lawyer participated personally and substantial- 
ly as a public officer or employee, unless the appropriate govern- 
ment agency gives its informed consent, confirmed in writing, to the 
representation. 


Comment 


poem 


[2] Paragraphs (a)(1), (a)(2) and (d)(1) restate the obligations of an 
individual lawyer who has served or is currently serving as an officer 
or employee of the government toward a former government or pri- 
vate client under Rute+8. Rule 1.10, however, is not applicable to the 
conflicts of interest addressed by this Rule. Rather, paragraph (b) 
sets forth a special imputation rule for former government lawyers 
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that provides for screening and notice. Because of the special prob- 
lems raised by imputation within a government agency, paragraph (d) 
does not impute the conflicts of a lawyer currently serving as an offi- 
cer or employee of the government to other associated government 
officers or employees, although ordinarily it will be prudent to screen 
such lawyers. 


[3] Paragraphs (a)€3} (2) and (d)(2) impose additional obligations on 
a lawyer who has served or is currently serving as an officer or 
employee of the government. They apply in situations where a lawyer 
is not adverse to a former client and are designed to prevent a lawyer 
from exploiting public office for the advantage of another client. For 
example, a lawyer who has pursued a claim on behalf of the govern- 
ment may not pursue the same claim on behalf of a later private 
client after the lawyer has left government service, except when 
authorized to do so by the government agency under paragraph (a). 
Similarly, a lawyer who has pursued a claim on behalf of a private 
client may not pursue the claim on behalf of the government, except 
when authorized to do so by paragraph (d). As with paragraphs 
(a)(1)+¢e}43 and (d)(1), Rule 1.10 is not applicable to the conflicts of 
interest addressed by these paragraphs. 


[4] This Rule represents a balancing of interests. On the one hand, 
where the successive clients are a government agency and another 
client, public or private, the risk exists that power or discretion vest- 
ed in that agency might be used for the special benefit of the other 
client. A lawyer should not be in a position where benefit to the other 
client might affect performance of the lawyer’s professional func- 
tions on behalf of the government. Also, unfair advantage could 
accrue to the other client by reason of access to confidential govern- 
ment information about the client’s adversary obtainable only 
through the lawyer’s government service. On the other hand, the 
rules governing lawyers presently or formerly employed by a govern- 
ment agency should not be so restrictive as to inhibit transfer of 
employment to and from the government. The government has a 
legitimate need to attract qualified lawyers as well as to maintain 
high ethical standards. The provisions for screening and waiver in 
paragraph (b) are necessary to prevent the disqualification rule from 
imposing too severe a deterrent against entering public service. The 
limitation of disqualification in paragraphs (a)(2) ¢44,-+6)635 and 
(d)(2) to matters involving a specific party or parties, rather than 
extending disqualification to all substantive issues on which the 
lawyer worked, serves a similar function. 
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NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendments 
to the Rules of Professional Conduct were duly adopted by the Coun- 
cil of the North Carolina State Bar at a regularly called meeting on 
April 23, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II, Secretary 





After examining the foregoing amendments to the Rules of Pro- 
fessional Conduct as adopted by the Council of the North Carolina 
State Bar, it is my opinion that the same are not inconsistent with 
Article 4, Chapter 84 of the General Statutes. 


This the 6th day of October, 2004. 


s/I. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules of Professional Conduct of the North 
Carolina State Bar be spread upon the minutes of the Supreme Court 
and that they be published in the forthcoming volume of the Reports 
as provided by the Act incorporating the North Carolina State Bar, 
and as otherwise directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 


AMENDMENTS TO THE RULES AND REGULATIONS 
OF THE NORTH CAROLINA STATE BOARD 
OF LAW EXAMINERS 


The following amendment to the Rules and Regulations of the North 
Carolina Board of Law Examiners was duly adopted by the North 
Carolina Board of Law Examiners on June 10, 2004, and approved by 
the Council of the North Carolina State Bar at its quarterly meeting 
on July 16, 2004. 
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BE IT RESOLVED by the North Carolina Board of Law Examiners 
that the Rules and Regulations of the North Carolina Board of Law 
Examiners, particularly Rule .0902 of the Rules Governing Admission 
to the Practice of Law in the State of North Carolina be amended as 
follows (additions are underlined, deletions are interlined): 


Rule .0902 DATES 


The written bar examinations shall be held in the City of Raleigh, 
Wake County or adjoining counties in the months of February and 
July on such dates as the Board may set from year to year. 


NORTH CAROLINA 
WAKE COUNTY 


I, L. Thomas Lunsford, II, Secretary-Treasurer of the North 
Carolina State Bar, do hereby certify that the foregoing amendment 
to the Rules and Regulations of the North Carolina Board of Law 
Examiners was duly approved by the Council of the North Carolina 
State Bar at a regularly called meeting on July 16, 2004. 


Given over my hand and the Seal of the North Carolina State Bar, 
this the 12th day of August, 2004. 


s/L. Thomas Lunsford, II 
L. Thomas Lunsford, II, Secretary 


After examining the foregoing amendment to the Rules and Reg- 
ulations of the North Carolina Bar Examiners as approved by the 
Council of the North Carolina State Bar, it is my opinion that the 
same is not inconsistent with Article 4, Chapter 84, of the General 
Statutes. 


This the 6th day of October, 2004. 


s/I. Beverly Lake, Jr. 
I. Beverly Lake, Jr., Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina State 
Bar be spread upon the minutes of the Supreme Court and that it be 
published in the forthcoming volume of the Reports as provided by 
the Act incorporating the North Carolina State Bar, and as otherwise 
directed by the Appellate Division Reporter. 


This the 6th day of October, 2004. 


s/Brady, J. 
For the Court 
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ADVERSE POSSESSION 


Compulsory reference—adoption of referee’s report in full—witness 
credibility—Although the trial court erred in an adverse possession case by 
adopting in full a referee’s report containing findings of fact requiring assessment 
of witnesses’ credibility in the context of a compulsory reference, the error was 
not prejudicial. Dockery v. Hocutt, 210. 


Compulsory reference—demand for jury trial—order of confirmation— 
The trial court did not err in an adverse possession case by denying plaintiff’s 
demand for a jury trial following a compulsory reference because plaintiff failed 
to adduce evidence before the referee demonstrating known and visible lines and 
boundaries on the ground and the existence of these boundaries for the requisite 
twenty-year period. Dockery v. Hocutt, 210. 


APPEAL AND ERROR 


Appealability—partial summary judgment—final judgment as to some 
claims—substantial right—The decision of the Court of Appeals dismissing as 
interlocutory appeals by both plaintiffs and defendants of an order granting par- 
tial summary judgment in an action for libel per se, class two libel, and libel per 
quod even though the trial court certified the case for immediate review under 
Rule 54(b) is reversed for the reasons stated in the dissenting opinion that (1) 
there was a final judgment as to one or more of plaintiffs’ claims, and (2) the 
denial of defendants’ summary judgment motion implicated defendants’ First 
Amendment right to free speech and thus affected a substantial right. Priest v. 
Sobeck, 159. 


Mootness—recusal of judge who subsequently retired—An order entered 
by one district court judge that required the recusal of a trial judge and ordered 
a new hearing in a custody modification proceeding was not rendered moot by 
the recused judge's retirement and the case is remanded to the Court of Appeals 
for a determination of the appeal on the merits and in accordance with this opin- 
ion because the trial judge’s retirement after he announced his decision but 
before he signed the final order triggered the “substituted judge” provisions of 
N.C.G.S, § 1A-1, Rule 63. Lange v. Lange, 645. 


Preservation of issues—failure to file motion to suppress—failure to 
object—Although defendant contends the trial court erred in a case involving 
two capital first-degree murders and nine other felony convictions by admitting 
evidence from the hotel room where defendant was apprehended, this assign- 
ment of error is overruled because: (1) there is no evidence in the transcript or 
record where defendant filed a motion to suppress this evidence prior to trial; 
and (2) defendant has not cited to any place in the transcript where she objected 
to the introduction of this evidence at trial. State v. Walters, 68. 


Preservation of issues—failure to object at trial—challenge for cause— 
Although defendant contends the trial court erred in a capital first-degree murder 
case by excusing for cause a prospective juror based on his felony convictions in 
another state, this assignment of error is dismissed because defendant failed to 
object at trial and the plain error rule did not apply. State v. Haselden, 1. 


Preservation of issues—failure to object at trial—leg shackles—<Although 
defendant contends his right to a fair trial in a capital first-degree murder 
case was violated when the trial court ordered that defendant be shackled 
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APPEAL AND ERROR—Continued 


during jury selection and by failing to review the order during the trial, this 
assignment of error is dismissed because defendant failed to object at trial. State 
v. Haselden, 1. 


Preservation of issues—failure to provide authority—Although defendant 
contends she received ineffective assistance of counsel in a case involving two 
first-degree murders and nine other felonies based on her counsel’s failure to 
challenge three prospective jurors for cause or to assert an additional perempto- 
ry challenge, this assignment of error is overruled because defendant failed to 
provide any authority or support for this claim. State v. Walters, 68. 


Preservation of issues—failure to raise constitutional issue at trial— 
Although defendant contends the trial court committed plain error in a first- 
degree murder and discharging a firearm into occupied property case by allow- 
ing the State to present evidence that defendant, upon being informed of his 
constitutional rights under Miranda, chose not to make a statement and request- 
ed an attorney, this assignment of error is dismissed because defendant failed to 
raise the constitutional issue at trial. State v. Valentine, 512. 


Preservation of issues—mitigating circumstances—instructions—failure 
to object—Although defendant contends the trial court erred in a capital sen- 
tencing proceeding by giving its instructions regarding mitigating and aggravat- 
ing circumstances, this assignment of error is overruled because defendant did 
not preserve under N.C. R. App. P. 10(b)({2) this issue for appeal since she failed 
to object to this sentencing instruction at trial. State v. Walters, 68. 


Preservation of issues—motion for change of venue—Although defendant 
contends the trial court erred in a case involving two first-degree murders and 
nine other felonies by failing to order a change of venue, this assignment of error 
was not preserved under N.C. R. App. P. 10(b)(1) because defendant did not move 
for change of venue prior to trial as required under N.C.G.S. § 15A-957 or at any 
subsequent time. State v. Walters, 68. 


Preservation of issues—reference to entire transcript—particular 
error—Although defendant contends she received ineffective assistance of 
counsel in a case involving two capital first-degree murders and nine other felony 
convictions, defendant failed to preserve this issue for appeal because a refer- 
ence in the assignment of error to the entire transcript is not a reference to a par- 
ticular error nor is it clear and specific. State v. Walters, 68. 


Supreme Court review of Court of Appeals—flawed Court of Appeals 
analysis—-A Court of Appeals analysis of the exclusion of experts from a med- 
ical negligence case was fundamentally flawed because it reviewed the lower 
court order as a sanction for failure to comply with a discovery order, but defend- 
ants had moved for summary judgment rather than for sanctions. However, the 
appeal was considered in the interests of justice. Summey v. Barker, 492. 


ARBITRATION AND MEDIATION. 


Nonbinding arbitration—good faith participation—attorney fees and 
costs—A de novo review revealed that the trial court erred in an action arising 
out of a motor vehicle accident by striking defendant’s request for a trial de novo 
based on its erroneous finding that defendant did not participate in a good faith 
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ARBITRATION AND MEDIATION—Continued 


and meaningful manner in the parties’ nonbinding arbitration proceeding under 
N.C.G.S. § 7A-37.1, and by awarding plaintiff attorney fees and costs under Rule 
3(1) of the Rules for Statewide Court-Ordered Nonbinding Arbitration. Bledsole 
v. Johnson, 133. 


ARSON 


First-degree—malicious burning of an occupied dwelling with an incendi- 
ary device—instructions—malice—tThe trial court did not commit plain er- 
ror by instructing the jury that it could find defendant guilty of malicious burning 
of an occupied dwelling with an incendiary device and first-degree arson of a 
mobile home if the jury found that defendant acted with implied malice. State v. 
Sexton, 235. 


ASSOCIATIONS 


Standing of employees association—A decision of the Court of Appeals that 
SEANC lacked standing to maintain a declaratory judgment action seeking to 
enjoin the State and certain of its officials from redirecting funds allocated to the 
State’s retirement systems to attempt to balance the budget rather than to fund 
the retirement systems is reversed for the reason stated in the dissenting opinion 
that a threat of immediate injury to each and every individual member of an asso- 
ciation is not required in order for the association to have standing. State 
Employees Ass'n of N.C. v. State, 239. 


ATTORNEYS 


Privileged communication—death of client—The attorney-client privilege 
survives the client’s death. In re Investigation of Death of Eric Miller, 316. 


Privileged communication—disclosure—conditions—A client's wish that a 
communication with an attorney remain confidential is premised upon the possi- 
bility that disclosure might result in criminal liability, that disclosure might sub- 
ject the client (or the client’s estate) to civil liability, or that disclosure might 
harm the client’s loved ones or his reputation. The purpose for the privilege no 
longer exists if the communication would have no negative impact on the client’s 
interests. In re Investigation of Death of Eric Miller, 316. 


Privileged communication—in camera review appropriate—The attorney- 
client privilege does not apply to all communications between an attorney and 
client and the responsibility for determining whether the privilege applies 
belongs to the court rather than the attorney. An in camera review of the content 
of the communication may be necessary because it is often impossible for the 
court to make its determination without knowing the substance of that commu- 
nication. In re Investigation of Death of Eric Miller, 316. 


Privileged communication—in camera reviews—not fishing expeditions— 
The approval of in camera reviews of communications alleged to be within the 
attorney-client privilege in no way sanctions special proceedings or grand jury 
investigations as fishing expeditions. In re Investigation of Death of Eric 
Miller, 316. 


Privileged communication—no balancing test for compelling disclosure— 
A proposed balancing test for compelling disclosure of communications between 
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ATTORNEYS—Continued 


a client and an attorney was not appropriate. A balancing test would invite pro- 
cedures and applications so lacking in standards, direction and scope that the 
privilege in practice would be lost to the exception. In re Investigation of 
Death of Eric Miller, 316. 


Privileged communication—not absolute—tThe primary goal of our adversar- 
ial system of justice is to ascertain the truth. While the attorney-client privilege is 
an essential component of our system of justice, the privilege is not absolute. In 
re Investigation of Death of Eric Miller, 316. 


Privileged communication—scope—Communications between attorney and 
client about the criminal activity of a third party which do not tend to harm the 
interests of the client are not privileged and may be disclosed. However, the cir- 
cumstances surrounding the client at the time he communicated with counsel 
should be considered; in this case, the client presumably knew that he was a sus- 
pect in a murder investigation and statements in which he implicated himself as 
well as the third party were covered by the privilege. In re Investigation of 
Death of Eric Miller, 316. 


CHILD SUPPORT, CUSTODY, AND VISITATION 


Custody—change of circumstances—best interest of child—The trial court 
did not err by deciding that a change of circumstances warranted a modification of 
a child custody order. Trial courts are encouraged to pay particular attention in 
their findings to explaining whether any change in circumstances can be deemed 
substantial, whether that change affected the welfare of the minor child, and why 
modification is in the child's best interests. Shipman v. Shipman, 471. 


Custody—change of circumstances—conclusion supported by findings—A 
trial court’s conclusion in a child custody order that a substantial change in cir- 
cumstances affected the welfare of the child supported the findings. Shipman v. 
Shipman, 471. 


Custody—change of circumstances—findings—tThe evidence in a child cus- 
tody proceeding supported ten findings concerning substantial changes in circum- 
stances affecting the welfare of the child. Shipman v, Shipman, 471.. 


Custody—claim by deceased parent’s mother—unfitness of surviving par- 
ent—evidence insufficient—The trial court did not err by dissolving temporary 
child custody orders where plaintiff-maternal grandmother failed to carry her 
burden of demonstrating that defendant-father forfeited his constitutionally pro- 
tected status as a parent, and the best interest of the child test was not implicated. 
Owenby v. Young, 142. 


Custody—illegitimate child—common law presumption abrogated—The 
trial court did not err by awarding custody to plaintiff father based on the best 
interest of the child standard, because the common law rule that custody of an ille- 
gitimate child presumptively vests in the mother has been abrogated by changes in 
statutory law. Rosero v. Blake, 193. 


CIVIL RIGHTS 


Racial discrimination—retaliatory discharge—instructions—The decision 
of the Court of Appeals holding that there was reversible error in the trial court’s 
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instructions in an action in which plaintiff alleged that defendant employer dis- 
criminated against him on the basis of race and as retaliation for filing a com- 
plaint with the EEOC is reversed for the reasons stated in the dissenting opinion 
that the trial court’s instructions using the phrases “on account of” and “because 
of” when stating the law to be applied in a pretext case did not constitute 
reversible error. Brewer v. Cabarrus Plastics, Inc., 149. 


CONSTITUTIONAL LAW 


Confrontation Clause—capital sentencing—absent witness—transcript 
of prior trial—The trial court erred during a capital sentencing proceeding by 
admitting the trial transcript of the testimony of an out-of-state rape victim in 
support of the prior violent felony aggravating circumstance. The record does not 
reflect any attempt to locate and produce the witness, as required by the Con- 
frontation Clause. State v. Nobles, 433. 


Double jeopardy—current murder introduced at sentencing for prior 
murder—life sentence not acquittal—A sentence of life imprisonment for a 
prior murder did not amount to an “acquittal” for this murder even though evi- 
dence of this murder was introduced at the capital sentencing hearing to support 
the course of conduct aggravating circumstance. Neither defendant’s guilt nor the 
appropriate sentence in the present case were fully litigated in the prior trial, and 
defendant was convicted and sentenced in this case for offenses quite distinct 
from the offenses in the prior trial. State v. Carter, 345. 


Effective assistance of counsel—failure to move for dismissal of 
charges—A defendant in a first-degree murder case was not deprived of the 
effective assistance of counsel] even though his counsel failed to move for dis- 
missal of the charges based on lack of jurisdiction. State v. Smith, 604. 


Effective assistance of counsel—failure to present mitigating evidence— 
waiver—A first-degree murder defendant's ineffective assistance of counsel 
claim based on defense counsel’s failure to present any mitigating evidence dur- 
ing the capital sentencing phase has not been waived by his failure to raise the 
issue before the Supreme Court on direct appeal. State v. Watts, 366. 


Effective assistance of counsel—motion to dismiss counsel—The trial 
court did not abuse its discretion in a double first-degree murder, robbery with a 
dangerous weapon, and felonious breaking or entering case by denying defend- 
ant’s numerous pretrial motions to dismiss counsel based on an alleged break- 
down in communication including failure to return defendant’s phone calls and 
failure to visit defendant in almost ten months. State v. Jones, 409. 


Effective assistance of counsel—objective standard of reasonableness— 
A defendant in a capital first-degree murder trial was not denied effective assis- 
tance of counsel based on his counsel’s alleged failure to object or preserve error, 
failure to provide prior evaluations to the defense expert, failure to provide a 
prior witness statement to the defense expert, and failure to elicit a favorable ele- 
ment of diagnosis from the defense expert. State v. Miller, 583. 


North Carolina—local act—anti-discrimination ordinance—The employ- 
ment discrimination provision of an Orange County anti-discrimination ordinance 
and its enabling legislation constituted local acts within the meaning of Article II, 
Section 24 of the North Carolina Constitution because, using the reasonable clas- 
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sification test, it could not be concluded that conditions in Orange County are 
suspect to such an extent that the legislature could legally create a separate clas- 
sification to address employment discrimination in that county only. Williams v. 
Blue Cross Blue Shield of N.C., 170. 


North Carolina—local act—permissive—invalid—Legislation enabling an 
Orange County anti-discrimination ordinance was invalid (as applied to employ- 
ment) as a prohibited local act regardless of whether Orange County chose to act 
on the legislation. A statute’s validity is judged by what is possible rather than by 
what has been done. Williams v. Blue Cross Blue Shield of N.C., 170. 


North Carolina—local act prohibition—labor and trade—The employment 
discrimination provisions of an Orange County anti-discrimination ordinance and 
its enabling legislation regulated labor and trade and violated the local act provi- 
sions of the North Carolina Constitution because the effect was to govern labor 
practices even though the intent was to prohibit discrimination. Williams v. Blue 
Cross Blue Shield of N.C., 170. 


Right to testify—trial court inquiry—The trial court did not err by failing to 
inquire whether defendant wished to testify at his capital sentencing proceeding. 
State v. Smith, 604. 


Right to testify—trial court’s failure to inquire sua sponte—The trial 
court did not abuse its discretion in a double first-degree murder, robbery with a 
dangerous weapon, and felonious breaking or entering case by failing to inquire 
sua sponte whether defendant wanted to testify on his own behalf. State v. 
Jones, 409. 


Speedy trial—Barker factors balanced-—no violation—A first-degree mur- 
der defendant's right to a speedy trial was not violated by a delay of four and one- 
half years after his arrest when the Barker v. Wingo factors were balanced. The 
delay is long enough to trigger examination of the other factors; the delay was 
caused by neutral factors, including the number of pending first-degree murder 
cases; defendant failed to carry his burden of showing neglect or willfulness the 
State; defendant’s assertion of the right to a speedy trial does not alone entitle 
him to relief, even assuming that his pro se speedy trial request while he was rep- 
resented by counsel was proper; and defendant did not show that his defense was 
impaired by the delay. He ultimately pled guilty to second-degree murder rather 
than risk rejection of his self-defense contention and face the death penalty. 
State v. Spivey, 114. 


COUNTIES 


Delegation of power from state—ordinance exceeding state and federal 
standards—employment discrimination-—Orange County did not possess the 
inherent authority to pass an employment discrimination ordinance under 
N.C.G.S. § 153A-121(a), which gives counties the power to enact ordinances pro- 
tecting the health and welfare of its citizens and the peace and dignity of the 
county, and N.C.G.S. § 160A-174, which provides that state and federal law mak- 
ing an act unlawful do not preclude city ordinances requiring a higher standard of 
conduct. The ordinance in this case goes beyond requiring a higher standard of 
conduct and creates a new and independent framework for litigation which sub- 
stantially exceeds the leeway permitted by these statutes. Williams v. Blue 
Cross Blue Shield of N.C., 170. 
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Closing argument—coparticipant’s fellow inmate did not come to testify 
voluntarily—tThe trial court did not abuse its discretion in a capital first-degree 
murder, felonious breaking and entering, and robbery with a dangerous weapon 
case by concluding that defense counsel’s closing argument, that the copartici- 
pant’s fellow inmate did not come back to North Carolina voluntarily to testify 
and that he was ordered to do so by a judge, was improper. State v. Watts, 366. 


Joinder of offenses—motion for severance—tThe trial court did not err in a 
case involving two first-degree murders and nine other felonies by granting the 
prosecutor’s motion for joinder of the murders and related charges regarding the 
three victims, because defendant failed to make a motion for severance at any 
time before, during, or after the trial. State v. Walters, 68. 


Prosecutor’s argument—capital sentencing—Biblical reference—tThe trial 
court did not err in a capital sentencing proceeding by failing to intervene ex 
mero motu during the State’s closing argument involving a Biblical reference, 
because: (1) the prosecutor did not argue that the Bible commanded that defend- 
ant be put to death, but instead used the statement in question to respond to 
defendant’s testimony that she did not want her children in the Davis Street envi- 
ronment; and (2) the prosecutor used this colloquy to amplify defendant’s bad 
parenting and to attempt to eliminate any sympathy the defense might try to 
invoke with the jury based on the fact that defendant had children. State v. 
Walters, 68. 


Prosecutor’s argument—capital sentencing—Biblical references—The 
prosecutor's use of Biblical references in arguing to the jury in a capital sentenc- 
ing proceeding that the Bible does not prohibit the death penalty was not so 
grossly improper that the trial court erred by failing to intervene ex mero motu 
where the prosecutor was anticipating that defense counsel might offer religious 
sentiment during closing argument; the prosecutor did not suggest that the Bible 
mandates a death sentence for murder but instead told the jury that the Bible 
verses he was citing were “not a mandate ... but [were] the [Biblical] authority for 
those of you who worry about that”; the prosecutor told the jury that its sentenc- 
ing decision should be based on the law and the evidence; and the trial court 
instructed the jury to follow the law as provided to it. State v. Haselden, 1. 


Prosecutor’s argument—capital sentencing—consideration of victim’s 
life—The prosecutor’s argument in a capital sentencing proceeding that “If you 
let this murderer walk out of this courtroom with his life then you are saying that 
his life is worth more that [the victim’s] life” simply reminded the jury that, in 
addition to considering defendant’s life, it should also consider the life of the vic- 
tim and was a proper extension of the prosecutor’s earlier argument concerning 
victim impact evidence. State v. Haselden, 1. 


Prosecutor’s argument—capital sentencing—death penalty deserved— 
The prosecutor did not improperly inject his personal beliefs or opinions into his 
jury argument in a capital sentencing proceeding by his remarks to the effect that 
defendant deserved to die; rather the prosecutor permissibly argued that the 
characteristics of the murder for which defendant was convicted were such that 
a death sentence was deserved. State v. Haselden, 1. 


Prosecutor’s argument—capital sentencing—mitigating circumstances— 
The prosecutor’s arguments in a capital sentencing proceeding that the victim did 
not have the benefit of any mitigating circumstances and that mitigating circum- 
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stances do not have to be found unanimously or beyond a reasonable doubt were 
not improper. State v. Haselden, 1. 


Prosecutor’s argument—capital sentencing—mitigating circumstances— 
age of defendant and victim—victim’s mother—victim impact evidence— 
The prosecutor’s argument in a capital sentencing proceeding in which he com- 
pared the mitigating circumstance of age of the defendant to the age of the victim 
and the age of the victim’s daughter and contrasted the mitigating circumstance 
that defendant was considerate and loving to his mother by referencing the vic- 
tim’s mother in the courtroom were proper statements of victim impact evidence 
which the jury could consider. State v. Haselden, 1. 


Prosecutor’s argument—comparing defendant and gang members to 
Adolph Hitler—tThe trial court did not abuse its discretion in a case involving 
two capital first-degree murders and nine other felony convictions by failing to 
sustain defendant’s objection to the State’s improper closing argument compar- 
ing defendant and her fellow gang members to Adolph Hitler, because this argu- 
ment which came after two proper arguments by the district attorney and an 
assistant district attorney most likely had little, if any, impact on the jurors’ deci- 
sion on the issue of guilt or innocence. State v. Walters, 68. 


Prosecutor’s argument—crime scene—The trial court did not abuse its dis-. 
cretion in a capital first-degree murder prosecution by failing to intervene ex 
mero motu during the prosecutor's closing argument regarding the crime scene 
because the prosecutor's scenario of the crime is reasonably inferable from the 
evidence. State v. Smith, 604. 


Prosecutor’s argument—defendant brought electric tape and racquetball 
to crime scene—The trial court did not err during a capital sentencing pro- 
ceeding by failing to intervene ex mero motu when the prosecutor stated during 
his cross-examination of defendant’s expert that defendant brought a knapsack 
containing electric tape and a racquetball to the robbery because this was a rea- 
sonable inference from the evidence. State v. Miller, 583. 


Prosecutor’s argument—defendant’s failure to show remorse—not com- 
ment on failure to testify—The trial court did not err in a capital sentencing 
proceeding by failing to intervene ex mero motu during the State’s closing argu- 
ment allegedly commenting on defendant’s failure to testify because the prose- 
cutor was commenting on defendant’s demeanor and not on his failure to testify. 
State v. Smith, 604. 


Prosecutor’s argument—defendant’s versions of facts not in evidence— 
not comment on failure to testify—tThe trial court did not err during a capital 
sentencing proceeding by failing to intervene ex mero motu during the prosecu- 
tor’s closing argument that defendant’s version of the facts is not in evidence 
because this argument was not an improper comment on defendant’s failure to 
testify. State v. Miller, 583. 


Prosecutor’s argument—failure to call witnesses—tThe trial court did not 
err in a case involving two first-degree murders and nine other felonies by failing 
to intervene ex mero motu during the State’s closing argument that defendant 
failed to call various witnesses to the stand. State v. Walters, 68. 


Prosecutor’s argument—personal attack—name-calling—Although one of 
the State’s closing arguments in a case involving two capital first-degree murders 
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and nine other felony convictions that consisted of a rambling disjointed person- 
al attack on defendant filled with irrelevant historical references and name-call- 
ing was close to mandating reversal, our Supreme Court was constrained by the 
lack of objections by the defense counsel, the lack of intervention by the trial 
judge, the limited number of questions presented on appeal, and defendant’s fail- 
ure to properly assign error. State v. Walters, 68. 


Prosecutor’s argument—request to do justice—hypothetical reference to 
encountering victims hereafter— reference to God—tThe trial court did not 
err in a capital sentencing proceeding by failing to intervene ex mero motu dur- 
ing the State’s closing argument that allegedly referred to the jury’s solemn duty 
to the victims to do justice and that referred to the jurors confronting the victims 
in the hereafter, because: (1) the prosecutor did not imply that the jury’s duty was 
to sentence defendant to death under God's law; (2) the remarks were not a bib- 
lical argument, nor were they based improperly on religion; and (3) in making ref- 
erences to God, the prosecutor challenged defendant's direct testimony in the 
guilt phase that she had found God and a social worker’s testimony in the sen- 
tencing phase. State v. Walters, 68. 


Prosecutor’s argument—weight of mitigating circumstances—tThe trial 
court did not err in a capital sentencing proceeding by failing to intervene ex 
mero motu during the State’s closing argument that defendant’s mitigating cir- 
cumstances were excuses for the murders committed because the prosecutor 
simply contended that the jury should not give weight to defendant's mitigating 
circumstances. State v. Walters, 68. 


Self-defense—instructions—The trial court did not err in a first-degree murder 
prosecution by instructing the jury that defendant’s conduct could be excused if 
it appeared necessary to the defendant and he believed it to be necessary that he 
kill the victim to save himself from death or great bodily harm. Although defend- 
ant argued that this instruction deprived defendant of self-defense even if the jury 
found that the victim suffered injuries greater than defendant had intended, an 
instruction identical in all relevant respects was approved in State v. Richardson, 
341 N.C. 585. State v. Carter, 345. 


. 


DECLARATORY JUDGMENTS 


Standing of employees association—A decision of the Court of Appeals that 
SEANC lacked standing to maintain a declaratory judgment action seeking to 
enjoin the State and certain of its officials from redirecting funds allocated to the 
State’s retirement systems to attempt to balance the budget rather than to fund 
the retirement systems is reversed for the reason stated in the dissenting opinion 
that a threat of immediate injury to each and every individual member of an asso- 
ciation is not required in order for the association to have standing. State 
Employees Ass’n of N.C. v. State, 239. 


DEEDS 


Restrictive covenants—planned community—declaratory judgment—A 
fine levied by defendant homeowners association, created prior to 1999, against 
plaintiff homeowners under N.C.G.S. § 47F-3-102(12) for violation of architectur- 
al standards in a planned community arising out of the construction of a retain- 
ing wall for a swimming pool was ultra vires and void. Wise v. Harrington 
Grove Cmty. Ass’n, 396. 
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Deadline—extension after expiration-—-excusable neglect required—A 
judge may allow enlargement of time after the expiration of a court-ordered dead- 
line only upon a showing of excusable neglect. Plaintiff's motion to extend the 
time for filing a discovery document related that a new attorney in the firm had 
taken over the case but cited neither rule nor statute and was properly denied. 
Summey v. Barker, 492. 


First-degree murder—failure to disclose witness statements—motion to 
dismiss—motion for mistrial—-The trial court did not err in a capital first- 
degree murder case by denying defendant’s motion to dismiss and/or motion for 
a mistrial based on the State's failure to disclose exculpatory evidence including 
prior statements to law enforcement officers by various State witnesses and fail- 
ure to turn over court documents filed in the child custody litigation between the 
victim and her estranged husband. State v. Haselden, 1. 


Motion for protective order—psychological test data—tThe trial court did 
not err during a capital sentencing proceeding by denying defendant’s motion for 
a protective order requiring raw psychological test data pertaining to defendant 
to be released only to qualified professionals retained by the State. State v. 
Miller, 583. 


DIVORCE 


Separation agreement—duress—acceptance of benefits—ratification— 
The decision of the Court of Appeals that the trial court erred by granting sum- 
mary judgment for defendant as to plaintiff's ratification of a separation agree- 
ment is reversed for the reasons stated in the dissenting opinion that plaintiff was 
not under duress at the time she accepted all the benefits under the agreement 
and thus ratified the agreement and cannot now challenge its validity. Goodwin 
v. Webb, 40. 


ELECTIONS 


Legislative redistricting plans—failure to strictly comply with criteria— 
The trial court did not err by determining that the General Assembly’s 2002 
revised redistricting plans are unconstitutional. Stephenson v. Bartlett, 301. 


EMPLOYER AND EMPLOYEE 


Racia] discrimination—retaliatory discharge—instructions—tThe decision 
of the Court of Appeals holding that there was reversible error in the trial court’s 
instructions in an action in which plaintiff alleged that defendant employer dis- 
criminated against him on the basis of race and as retaliation for filing a com- 
plaint with the EEOC is reversed for the reasons stated in the dissenting opinion 
that the trial court’s instructions using the phrases “on account of” and “because 
of’ when stating the law to be applied in a pretext case did not constitute 
reversible error. Brewer v. Cabarrus Plastics, Inc., 149. 


Termination of deputy sheriff—at-will employee—public policy viola- 
tion—breach of contract—The decision of the Court of Appeals in this case is 
reversed for the reason stated in the dissenting opinion that an at-will employee 
(a deputy sheriff) who alleges wrongful discharge by his employer (the sheriff) 
for reasons that violate public policy does not have a claim for breach of contract 
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against the employer on that basis. The deputy sheriff may only maintain a 
tort claim against the sheriff limited to the amount of the sheriff’s bond. Hill v. 
Medford, 650. 


Woodson exception—intentional misconduct—tThe trial court did not err in 
a negligence case arising out of an employee maintenance worker's death while 
collecting garbage by granting summary judgment in favor of defendants based 
on the fact that plaintiffs failed to raise a genuine issue of material fact as to 
defendants’ civil liability under the Woodson exception to the general exclusivity 
provisions of the North Carolina Workers’ Compensation Act. Whitaker v. Town 
of Scotland Neck, 552. 


ENVIRONMENTAL LAW 


Contested case—standing—-person aggrieved—stormwater general per- 
mit—wood chip industry—The triai court did not err by holding that the N.C. 
Forestry Association (NCFA) was a person aggrieved under the North Carolina 
Administrative Procedure Act and therefore had standing to commence a con- 
tested case proceeding to challenge respondent EMC’s denial of a stormwater 
general permit for the wood chip industry. N.C. Forestry Ass’n v. N.C. Dep’t 
of Env’t & Natural Res., 640. 


ESTATES 


Attorney-client privilege—not waivable by executrix—N.C.G.S. § 32-27 
does not empower an executor or executrix to waive a decedent’s attorney-client 
privilege. In re Investigation of Death of Eric Miller, 316. 


Attorney-client privilege—power to waive—not granted by will—An 
executrix did not have the power to waive the deceased's attorney-client privi- 
lege where the will did not expressly grant her that power or any similar power. 
In re Investigation of Death of Eric Miller, 316. 


Defense of estate—no claim by or against estate—waiver of attorney 
client privilege—The statute allowing an executrix to defend an estate, 
N.C.G.S. § 32-27(23), was not applicable where there was no claim by or against 
the estate, although the executrix submitted an affidavit purporting to waive the 
attorney-client privilege for the estate in a murder investigation. In re Investi- 
gation of Death of Eric Miller, 316. 


EVIDENCE 


Attorney-client privilege—death of client—The attorney-client privilege sur- 
vives the client’s death. In re Investigation of Death of Eric Miller, 316. 


Attorney-client privilege—not waivable by executrix—N.C.G.S. § 32-27 
does not empower an executor or executrix to waive a decedent’s attorney-client 
privilege. In re Investigation of Death of Eric Miller, 316. 


Attorney-client privilege—power to waive—not granted by will—An 
executrix did not have the power to waive the deceased’s attorney-client privi- 
lege where the will did not expressly grant her that power or any similar power. 
In re Investigation of Death of Eric Miller, 316. 
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Defendant shot the victim—opening the door—tThe trial court did not err in 
a case involving two first-degree murders and nine other felonies by overruling 
defendant’s objection to the prosecutor’s cross-examination of defendant about a 
statement made by defendant to a detective that she shot one of the victims, 
because: (1) defendant testified during her own defense that she gave two state- 
ments to two different detectives regarding the shooting of the victim, in the sec- 
ond statement defendant said that she did not shoot the victim, and defendant 
then testified on direct examination by her own attorney that the second state- 
ment was false; and (2) defendant opened the door to this testimony. State v. 
Walters, 68. 


Hearsay—coconspirator exception—The trial court did not err in a first- 
degree murder and discharging a firearm into occupied property case by admit- 
ting into evidence hearsay statements made by defendant’s brother to a witness 
under the coconspirator exception of N.C.G.S. § 8C-1, Rule 801(d)(E). State v. 
Valentine, 512. 


Hearsay—911 tape—witness statement—prior consistent statement ex- 
ception—corroboration—tThe trial court did not err in a case involving two 
first-degree murders and nine other felonies by overruling defendant's objection 
to the admission of a portion of a prior statement by a witness made to a detec- 
tive and portions of the witness's telephone call to a 911 operator, because: (1) 
the 911 tape and the statement were admissible for the purpose of corroborating 
the witness’s earlier testimony at trial, and any variation goes to the witness's 
credibility; and (2) defendant was tried alone and not jointly, the witness took the 
stand and was available for a full and effective cross-examination, and thus the 
rule in Bruton, 391 U.S. 123, has no applicability to the facts of this case. State 
v. Walters, 68. 


Hearsay—state of mind exception—The trial court did not err in a capital 
first-degree murder prosecution by admitting a hearsay statement of the victim at 
trial regarding a blue van under the N.C.G.S. § 8C-1, Rule 803(3) state of mind 
exception. State v. Smith, 604. 


Hearsay—state of mind exception—unavailable declarant exception— 
residual exception—The trial court did not err in a first-degree murder and dis- 
charging a firearm into occupied property case by allowing the victim’s hearsay 
statements into evidence under the state of mind exception of N.C.G.S. § 8C-1, 
Rule 803(3) and the residual exceptions stated in N.C.G.S. § 8C-1, Rule 803(3) and 
(24). State v. Valentine, 512. 


Nonexpert testimony—effects of Valium—tThe trial court did not err in a cap- 
ital first-degree murder prosecution by allowing the testimony of a nurse regard- 
ing the effects of ten milligrams of Valium because the testimony was admissible 
under Rule 701 as a nonexpert’s opinion based on reasonable perceptions while 
working as a nurse. State v. Smith, 604. 


Photographs—area victim’s body found—tThe trial court did not commit plain 
error in a capital first-degree murder case by admitting two photographs of the 
area where the victim’s body was found even though defendant contends they 
depict a cross and memorial flowers which do not accurately reflect the scene at 
the time the body was discovered. State v. Haselden, 1. 


Photographs—motion to exclude—tThe trial court did not abuse its discretion 
in a prosecution for two first-degree murders by denying defendant’s motion to 
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exclude two photographs of the victims, because: (1) the first photograph of 
one victim was used to identify that victim, and the presence of a fly on the vic- 
tim’s eyelid was not so gruesome as to require its inadmissibility; and (2) the sec- 
ond photograph showing the bodies of both victims lying in a field offered a dif- 
ferent perspective than that shown on another photographic exhibit. State v. 
Walters, 68. 


Photographs—victim’s body—The trial court did not abuse its discretion in a 
capital first-degree murder case by admitting three photographs of the victim’s 
body even though defendant stipulated that he caused the victim’s death with the 
infliction of multiple gunshot wounds. State v. Haselden, 1. 


Prior crimes or bad acts—cross-examination—The trial court did not err in 
a case involving two first-degree murders and nine other felonies by denying 
defendant’s motion for disclosure of N.C.G.S. § 8C-1, Rule 404(b) evidence to be 
introduced by the State and by allowing cross-examination of defendant about 
certain prior bad acts, because: (1) there is no requirement that the State must 
provide a defendant with Rule 404(b) evidence that it intends to use at trial; and 
(2) the State cross-examined defendant about the acts and did not directly intro- 
duce or use evidence of prior crimes or bad acts committed by defendant. State 
v. Walters, 68. 


Prior crimes or bad acts—malicious wounding—impeachment—tThe trial 
court did not err in a double first-degree murder case by denying defendant's 
motion in limine seeking to prevent the State from using his 1986 Virginia con- 
viction for malicious wounding to impeach him during cross-examination even 
though defendant contends under N.C.G.S. § 8C-1, Rule 403 that the probative 
value of the conviction was substantially outweighed by the danger of unfair prej- 
udice to him, because admission of the conviction was mandatory under Rule 
609. State v. Brown, 382. 


Psychological test data—discovery—cross-examination—tThe trial court 
did not commit plain error during a capital sentencing proceeding by failing to 
intervene ex mero motu to prevent alleged misuse of raw psychological test data 
pertaining to defendant during the State’s cross-examination of defendant's 
expert, because: (1) an expert may be required to disclose the underlying facts or 
data on cross-examination; and (2) if an expert obtained any information from a 
psychological test administered to a defendant which related to the expert’s tes- 
timony, then the test is both discoverable and within the proper scope of cross- 
examination. State v. Miller, 583. 


Psychological test results—nontestifying psychologist—A decision by the 
Court of Appeals finding error in the trial of an action to recover for injuries sus- 
tained by plaintiff when he tripped on an electrical cord at a buffet table is 
reversed for the reasons stated in the dissenting opinion in the Court of Appeals 
that (1) the trial court’s refusal to give plaintiff’s requested instruction on divert- 
ed attention was not error because it was not a proper statement of the law and 
was not supported by the evidence, and (2) the results of a psychological test 
administered to plaintiff by a psychologist who did not testify were properly 
admitted into evidence under Rule of Evidence 803(6). Barringer v. Mid Pines 
Dev. Grp., L.L.C., 451. 


Rebuttal—impeachment testimony—tThe trial court did not err in a first- 
degree felony murder and felonious child abuse case by admitting in rebuttal as 
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impeachment testimony defendant’s statement to an officer about defendant’s 
treatment of a minor child on the night of the minor child’s death, made approx- 
imately nineteen hours after defendant was given his Miranda rights. State v. 
Stokes, 220. 


Testimony—defendant carried pocketknife—tThe trial court did not commit 
prejudicial error in a capital first-degree murder prosecution by admitting testi- 
mony that defendant sometimes carried a pocketknife. State v. Smith, 604. 


Testimony—someone other than defendant committed crime—tThe trial 
court did not err in a capital first-degree murder, felonious breaking and entering, 
and robbery with a dangerous weapon case by excluding the testimony of a 
defense witness who testified during voir dire that she overheard defendant's 
coparticipant threaten the victim's life. State v. Watts, 366. 


Victim impact—emotional outbursts of family—no plain error—The trial 
court did not commit plain error in a capital first-degree murder case by admit- 
ting victim-impact evidence and allegedly failing to control emotional outbursts 
by the victim’s family. State v. Haselden, 1. 


HOMICIDE 


Felony murder—sale of cocaine—motion to dismiss—sufficiency of evi- 
dence—The trial court did not err in a double first-degree murder case by deny- 
ing defendant’s motions to dismiss related to the sale of cocaine as an underlying 
felony to support the felony murder of one of the victims where the evidence was 
sufficient to show an attempted sale. State v. Squires, 529. 


First-degree murder—motion to dismiss—The trial court did not err by deny- 
ing defendant’s motion to dismiss the charges of robbery with a dangerous 
weapon and first-degree murder. State v. Haselden, 1. 


First-degree murder—motion to dismiss—sufficiency of evidence—The 
trial court did not err by denying defendant’s motion to dismiss the charge of 
first-degree premeditated murder where defendant confessed to killing the victim 
by stabbing her repeatedly, and the victim telling the defendant to stay was not 
sufficient provocation to compel a killing. State v. Smith, 604. 


First-degree murder—short-form indictment—constitutionality—The 
short-form murder indictment used to charge defendant with first-degree murder 
was constitutional. State v. Walters, 68; State v. Squires, 529; State v. 
Smith, 604. 


First-degree murder—short-form indictment—failure to allege aggravat- 
ing circumstances—The short-form murder indictment is both statutorily and 
constitutionally sufficient without the inclusion of the N.C.G.S. § 15A-2000(e) 
aggravating circumstances. State v. Carter, 345; State v. Watts, 366; State v. 
Brown, 382; State v. Valentine, 512; State v. Squires, 529; State v. Smith, 
604. 


First-degree murder—short-form indictment—failure to allege aggravat- 
ing circumstances—constitutionality—Short-form murder indictments used 
to charge defendant with two counts of capital first-degree murder and two 
counts of conspiracy to commit murder were not rendered unconstitutional by 
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the United States Supreme Court’s decision in Ring v. Arizona, 536 U.S. 584, 153 
L. Ed. 2d 556 (2002), based on the fact that the aggravating circumstances relied 
upon by the State at trial were not alleged in petitioner's indictments. State v. 
Hunt, 257. 


First-degree murder—short-form indictment—failure to allege ele- 
ments—Although defendant contends his rights under the Eighth and Fourteenth 
Amendments were violated by the trial court’s entry of a death sentence under an 
indictment failing to allege all of the elements of capital murder, our Supreme 
Court has already concluded that the crime of first-degree murder and the accom- 
panying maximum penalty of death are encompassed within the language of the 
short-form murder indictment. State v. Squires, 529. 


First-degree murder—sufficiency of indictment—The trial court did not 
err by entering judgment upon defendant’s convictions for first-degree murder 
based on indictments purportedly alleging only second-degree murder because 
the indictments were sufficient to allege first-degree murder. State v. Squires, 
529. 


IMMUNITY 


Sovereign—insurance—exclusion—acts of EMTs—Sovereign immunity 
did not provide a defense to a county for a wrongful death action rising from 
the actions of its emergency medical technicians (EMTs) and summary judg- 
ment should not have been granted for the county. Although defendant 
argued that a provision in the county’s insurance policy exempting EMTs from an 
exclusion should be read as applying to EMTs in their individual capacity, that 
contention is not supported by the plain language of the policy. Dawes v. Nash 
Cty., 442. 


INDIGENT DEFENDANTS 


Motion for state-funded expert assistance—substance induced mood dis- 
order—tThe trial court did not abuse its discretion in a double first-degree mur- 
der case by denying defendant’s ex parte motion for an additional expert on sub- 
stance induced mood disorder. State v. Brown, 382. 


INTESTATE SUCCESSION 


Bar to parents abandoning children—abandonment—definition and evi- 
dence—aA father abandoned his child within the meaning of N.C.G.S. § 31A-2 
(which bars intestate succession by parents who abandon their children) where 
the father did not make support payments from the time his son was four until he 

was eighteen; defendant states that he was unemployed or in prison for a signifi- 
cant part of that time but he did not attempt to modify the support order; defend- 
ant did not see his son once in fifteen years; and he had no communication with 
his son, even though he was allowed to write letters from prison. McKinney v. 
Richitelli, 483. 


Bar to parents abandoning children—applies after child reaches majori- 
ty—tThe statute barring the intestate succession rights of parents who wilfully 
abandon their children, N.C.G.S. § 31A-2, applies to any abandoned child dying 
intestate regardless of the child’s age at death. McKinney v. Richitelli, 483. 
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Bar to parents abandoning children—exception—resuming care and sup- 
port—A defendant who had abandoned his child and who did not reestablish 
contact until his son was almost twenty years old could not benefit from N.C.G.S. 
§ 31A-2(1), which contains an exception to the intestate succession bar for par- 
ents who resume care and maintenance of an abandoned child for a year before 
the child’s death. While care pertains to love and concern for the child, mainte- 
nance refers to the financial support of a child during minority and must be 
renewed at least one year before the child reaches eighteen. McKinney v. 
Richitelli, 483. 


JUDGES 


Censure of superior court judge—A superior court judge is censured by the 
Supreme Court for conduct prejudicial to the administration of justice that brings 
the judicial office into disrepute based upon her improper remarks to an attorney 
and her improper conduct toward a deputy sheriff. In re Hill, 559. 


Leaving bench during recess—failure to show prejudice—tThe trial court 
did not err in a case involving two first-degree murders and nine other felonies 
by leaving the bench during a recess in jury selection proceedings even though a 
member of the media allegedly spoke with a prospective juror during this time, 
because: (1) defendant failed to cite any authority that would lead to the conclu- 
sion that the trial court erred in leaving the bench; and (2) even assuming 
arguendo that it was error, defendant has failed to show prejudice as required by 
N.C.G.S. § 15A-1448(a). State v. Walters, 68. 


Mootness—recusal of judge who subsequently retired—An order entered 
by one district court judge that required the recusai of a trial judge and ordered 
a new hearing in a custody modification proceeding was not rendered moot by 
the recused judge’s retirement and the case is remanded to the Court of Appeals 
for a determination of the appeal on the merits and in accordance with this opin- 
ion because the trial judge’s retirement after he announced his decision but 
before he signed the final order triggered the “substituted judge” provisions of 
N.C.G.S. § 1A-1, Rule 63. Lange v. Lange, 645. 


Superior court judge reconsidering order by another superior court 
judge—motion to suppress heroin—-The trial court erred in a maintaining a 
dwelling for keeping or selling controlled substances, trafficking in heroin by 
possession, trafficking in heroin by manufacturing, and conspiracy to traffic 
heroin by possession case when one superior court judge reconsidered an order 
by another superior court judge that originally granted defendant’s motion to sup- 
press the heroin and upon reconsideration denied defendant’s motion to sup- 
press. State v. Woolridge, 544. 


JURISDICTION 


Personal—minimum contacts—The decision of the Court of Appeals that the 
nonresident defendants had insufficient contacts with this state to give the 
courts of this state personal jurisdiction over them in an action by plaintiff law 
firm to recover for legal services purportedly performed for them is reversed for 
the reason stated in the dissenting opinion that defendants had sufficient con- 
tacts by their business activities, including retaining two other law firms in this 
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state to represent them on the underlying matters giving rise to this action. 
Adams Kleemeier Hagan Hannah & Fouts, PLLC v. Jacobs, 651. 


Petition in the nature of special proceeding—review of communications 
with attorney—tThe trial court had jurisdiction to hear a “Petition in the Nature 
of a Special Proceeding” filed by the State seeking review of communications 
between an attorney and his now-deceased client relevant to the criminal inves- 
tigation of a third party. Jurisdiction presupposes the existence of a court with 
control over a subject matter and the superior courts routinely address matters 
of privilege and protected information. Although this proceeding was not initiat- 
ed in strict accord with statutory procedures, common law flexibility permits the 
superior court to assume jurisdiction in proceedings of an extraordinary nature 
that do not fit neatly within statutory parameters. In re Investigation of Death 
of Eric Miller, 316. 


JURY 


Capital trial—selection—voir dire—questions concerning parole and 
parole eligibility—The trial court did not err in a capital first-degree murder 
case by denying defendant’s request to voir dire jurors regarding their opinions 
and beliefs concerning parole and parole eligibility. State v. Haselden, 1. 


Challenge for cause—failure to exhaust peremptory challenges—Al- 
though defendant contends the trial court erred in a case involving two 
capital first-degree murders and nine other felonies by denying defendant's 
challenge for cause of a prospective juror, thereby causing defendant to exercise 
a peremptory challenge, defendant failed to preserve this issue for appellate 
review because defendant did not exhaust all of her peremptory challenges and 
acknowledges that she did not seek additional peremptory challenges. State v. 
Walters, 68. 


Special venire—pretrial publicity—The trial court did not abuse its discre- 
tion in a case involving two first-degree murders and nine other felonies by fail- 
ing to order ex mero motu a special venire based on pretrial publicity because 
each juror about whom defendant complains indicated that he or she would be 
fair and impartial and decide the case on the evidence that was presented. State 
v. Walters, 68. 


JUVENILES 


Delinquency—affray—public place—terror—The trial court erred by adjudi- 
cating a juvenile delinquent based on its determination that the juvenile had com- 
mitted the offense of common law affray arising out of an altercation between 
two juvenile residents at a group home, because: (1) the evidence failed to estab- 
lish that. an altercation in which the juvenile participated occurred in a location 
that satisfies the requisite “public place” element; (2) there were no individuals 
passing by the property who were within view or earshot of the altercation; and 
(3) the four witnesses, two who were there by virtue of their employment and the 
other two by virtue of having been assigned to live there, did not qualify as per- 
sons who might transform the facility from a private place into a public place 
since such altercations do not cause “terror to the people” when their presence is 
akin to that of family members who bear witness to a fight between siblings on 
the grounds of the family residence. In re May, 423. 
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Dependent child—custody—failure to serve summons on father—A deci- 
sion of the Court of Appeals that the trial court lacked jurisdiction to enter an 
order adjudicating a child to be a dependent juvenile and awarding custody to her 
aunt and uncle when only the mother and not the father was served with a sum- 
mons is reversed for the reasons stated in the dissenting opinion that the require- 
ments set forth in the UCCJEA do not divest a court of jurisdiction where no 
other court has any claim to jurisdiction over the action; the instant action was 
brought under the Juvenile Code and not the UCCJEA; under the UCCJEA, the 
trial court need not have personal jurisdiction over a party in order to make a 
child custody determination, and the lack of notice did not unreasonably deprive 
the father of his due process rights. In re Poole, 151. 


LACHES 


Constitutionality of statute—runs from enforcement—A counterclaim 
challenging the constitutionality of an Orange County anti-discrimination ordi- 
nance was not barred by laches, even though it was filed five and one-half years 
after the ordinance was adopted and eight and one-half years after the enabling 
legislation and Orange County had expended large amounts of money, time, and 
administrative effort in the creation and enforcement of the legislation and the 
ordinance, because this suit and a companion case were the first two suits 
brought pursuant to the ordinance and BCBSNC moved expeditiously once the 
suits were filed. Williams v. Blue Cross Blue Shield of N.C., 170. 


MEDICAL MALPRACTICE 


Expert testimony excluded—-summary judgment—Summary judgment was 
properly granted in a medical negligence and medical malpractice action where 
plaintiff's expert testimony was excluded. Summey v. Barker, 492. 


NEGLIGENCE 


Diverted attention—requested instruction improper—A decision by the 
Court of Appeals finding error in the trial of an action to recover for injuries sus- 
tained by plaintiff when he tripped on an electrical cord at a buffet table is 
reversed for the reasons stated in the dissenting opinion in the Court of Appeals 
that (1) the trial court’s refusal to give plaintiff’s requested instruction on divert- 
ed attention was not error because it was not a proper statement of the law and 
was not supported by the evidence, and (2) the results of a psychological test 
administered to plaintiff by a psychologist who did not testify were properly 
admitted into evidence under Rule of Evidence (803(6). Barringer v. Mid Pines 
Dev. Grp., L.L.C., 451. 


Last clear chance—hunter struck while standing in roadway—The decision 
of the Court of Appeals that the trial court erred by instructing on last clear 
chance in an action to recover for injuries sustained by plaintiff when he was 
struck by defendant’s vehicle while standing in the roadway in an attempt to pro- 
tect hunting dogs crossing the roadway is reversed for the reasons stated in the 
dissenting opinion that plaintiff had a reasonable expectation that defendant, in 
maintaining a proper lookout, would see him, slow down and prepare to stop; 
that plaintiff was in a helpless peril from which he could not escape by the exer- 
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cise of reasonable care immediately prior to being struck by defendant’s ve- 
hicle; and that the evidence supports a reasonable inference that defendant had 
the time and means to avoid the accident by the exercise of reasonable care after 
he discovered, or should have discovered, plaintiff's helpless peril. Overton v. 
Purvis, 497. 


PARENT AND CHILD 


Juvenile neglect—obstruction of investigation—The trial court’s order 
based upon a petition filed by the Department of Social Services (DSS) un- 
der N.C.G.S. § 7B-303 charging the parents with interference with or obstruction 
of an investigation is reversed because the investigative mandate of N.C.G.S. 
§ 7B-302 regarding the abuse, neglect, or dependency of a juvenile was not prop- 
erly invoked by a single report of an anonymous caller of an unsupervised, naked 
two-year-old child in the driveway of a house. In re Stumbo, 279. 


PHYSICAL THERAPY 


Suspension of license—hugs, kisses, sex with patient—inadequate 
evidence and findings—The decision of the Court of Appeals upholding an 
order of the Board of Physical Therapy Examiners suspending the license of a 
physical therapist who hugged and kissed a patient and engaged in sexual 
intercourse with another patient is reversed for the reasons stated in the dis- 
senting opinion that the evidence and the Board’s findings were inadequate to 
support the Board’s conclusions that the therapist’s conduct amounted to incom- 
petence in violation of N.C.G.S. § 90-270.36(9). Sibley v. N.C. Bd. of Therapy 
Exam’rs, 42. 


PUBLIC OFFICERS AND EMPLOYEES 


Health care technician—termination for unacceptable personal con- 
duct—insufficient evidence—A decision of the Court of Appeals upholding 
the termination of a health care technician at a State facility for unacceptable 
personal conduct is reversed for the reason stated in the dissenting opinion 
that the evidence supported the findings and conclusion of the Adminis- 
trative Law Judge that the technician should be given only a written warning 
for unsatisfactory performance. Pittman v. N.C. Dep’t of Health & Human 
Servs., 241. 


REFERENCES AND REFEREES ~ 


Compulsory reference—abuse of discretion standard—tThe trial court did 
not abuse its discretion in an adverse possession case by ordering a compulsory 
reference under N.C.G.S. § 1A-1, Rule 53(a)(2)(c). Dockery v. Hocutt, 210. 


Compulsory reference—demand for jury trial—order of confirmation— 
The trial court did not err in an adverse possession case by denying plaintiff's 
demand for a jury trial following a compulsory reference because plaintiff failed 
to adduce evidence before the referee demonstrating known and visible lines and 
boundaries on the ground and the existence of these boundaries for the requisite 
twenty-year period. Dockery v. Hocutt, 210. 
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Dangerous weapon—motion to dismiss—The trial court did not err by deny- 
ing defendant’s motion to dismiss the charges of robbery with a dangerous 
weapon and first-degree murder. State v. Haselden, 1. 


Ownership of stolen property—no variance between evidence and indict- 
ment—lIn a felony murder prosecution in which armed robbery was the underly- 
ing felony, there was no variance between the evidence and the robbery indict- 
ment as to ownership of the stolen property, even though the indictment alleged 
that defendant took a briefcase and money “from the presence, person place of 
business and residence of” the murder victim and the State elicited evidence of 
property stolen from the victim’s son, where the jury could infer that the stolen 
briefcase belonged to the victim from testimony by the victim’s wife that the 
briefcase contained “their personal papers,” including a marriage certificate and 
a marriage license. State v. Jones, 409. 


SENTENCING 


Aggravating factor—abused position of trust or confidence—consolida- 
tion of convictions for multiple offenses—The trial court did not err by 
aggravating defendant’s sentence in two judgments that consolidated convictions 
for multiple offenses of statutory sexual offense of a person 138, 14, or 15, inde- 
cent liberties, and sexual offense by a person in a parental role based on defend- 
ant’s abuse of his position of trust or confidence, because: (1) the trial judge is 
required by the Structured Sentencing Act to enter judgment on a sentence for 
the most serious offense in a consolidated judgment, and aggravating factors 
applied to the sentence for a consolidated judgment will apply only to the 
most serious offense in that judgment; (2) statutory sexual offense of a person 
aged 13, 14 or 15 is the most serious offense in each of the judgments; and (3) the 
aggravating factor of abusing a position of trust or confidence thus did not apply 
to the crime of sexual offense by a person in a parental role but applied only to 
the most serious crime of sexual offense of a person aged 13, 14, or 15, N.C.G.S. 
§ 15A-1340.15(b). State v. Tucker, 633. 


Capital—acting in concert—Enmund/Tison instruction—defendant’s 
intent to kill—The trial court did not abuse its discretion in a capital sentenc- 
ing proceeding by failing to give the jury an Enmund/Tison instruction, even 
though the jury was given an acting in concert instruction, where the court’s 
instruction prevented the jury from concluding that defendant alone or acting 
with another committed premeditated murder without finding that defendant 
intended to kill the victim. State v. Watts, 366. 


Capital—aggravating circumstance—especially heinous, atrocious, or 
cruel murder—tThe trial court did not err in a first-degree murder sentencing 
proceeding by submitting the N.C.G.S. § 154-2000(e)(9) aggravating circumstance 
that the murder was especially heinous, atrocious, or cruel. State v. Haselden, 
1. 


Capital—aggravating circumstances—especially heinous, atrocious, or 
cruel murder—tThe evidence in a capital first-degree murder case supported 
the jury’s finding of the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance 
that the murder was especially heinous, atrocious, or cruel where the victim 
was stabbed sixty times and it took ten minutes for her to die. State v. Smith, 
604, 
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Capital—aggravating circumstances—especially heinous, atrocious, or 
cruel murder—The trial court did not err in a case involving two capital 
first-degree murders by submitting the N.C.G.S. § 15A-2000(e)(9) aggravating 
circumstance that the murders were especially heinous, atrocious, or cruel, 
because the victims were subjected to at least an hour and a half of psychologi- 
cal torture by being trapped in the trunk of a car while pleading for their lives. 
State v. Walters, 68. 


Capital—aggravating circumstances—felony involving use or threat of 
violence—tThe trial court did not err in a double first-degree murder case by sub- 
mitting the N.C.G.S. § 15A-2000(e)(3) aggravating circumstance that defendant 
had been previously convicted of a felony involving the use or threat of violence 
because there is no requirement that the conviction for the prior felony precede 
the occurrence of the capital murder. State v. Squires, 529. 


Capital—aggravating circumstances—felony involving use or threat of 
violence to person—right to rebut evidence—The trial court erred during 
the sentencing phase of a first-degree murder and discharging a firearm into 
occupied property case by limiting defendant’s right to cross-examine the wit- 
ness whose testimony supported submission of the N.C.G.S. § 15A-2000(e)(3) 
aggravating circumstance that defendant had been previously convicted of a 
felony involving the use or threat of violence to the person, and defendant is en- 
titled to a new capital sentencing proceeding. State v. Valentine, 512. 


Capital—aggravating circumstances—murder committed in commission 
of kidnapping—especially heinous, atrocious, or cruel—not double 
counting—The trial court in a capital sentencing proceeding did not allow dou- 
ble counting of elements and evidence between two statutory aggravating cir- 
cumstances and thus did not commit plain or harmless error by instructing on the 
N.C.G.S. § 15A-2000(e)(5) aggravating circumstance that the murder was com- 
mitted in commission of a kidnapping and the N.C.G.S. § 15A-2000(e)(9) aggra- 
vating circumstance that the capital felony was especially heinous, atrocious, or 
cruel, because: (1} evidence exists separate from the kidnapping showing the 
murder was especially heinous, atrocious, or cruel, including that defendant 
made the victim take off his clothes, put a ball into the victim’s mouth, put elec- 
trical tape around the victim’s head to secure the ball which cut off the victim’s 
oxygen supply, and defendant stabbed the victim ten to thirty times while the vic- 
tim was alive; and (2) the trial court instructed the jury not to use the same evi- 
dence as a basis for finding more than one aggravating circumstance, and it is 
presumed that the jury follows the trial court’s instructions. State v. Miller, 583. 


Capital—aggravating circumstances—murder committed in commission 
of kidnapping—pecuniary gain—not double counting—tThe trial court in a 
capital sentencing proceeding did not allow double counting of elements and 
evidence between two statutory aggravating circumstances and thus did not com- 
mit plain or harmless error by instructing on the N.C.G.S. § 15A-2000(e)(5) aggra- 
vating circumstance that the murder was committed in commission of a kidnap- 
ping and the N.C.G.S. § 15A-2000(e)(6) aggravating circumstance that the murder 
was committed for pecuniary gain, because: (1) the circumstance of committing 
the murder while in commission of a kidnapping directs the jury’s attention to the 
factual circumstances of defendant’s crimes while the circumstance of commit- 
ting the murder for pecuniary gain requires the jury to consider not defendant’s 
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actions but his motive for killing the victim; and (2) both circumstances were sup- 
ported by sufficient, independent evidence apart from that which overlapped. 
State v. Miller, 583. 


Capital—aggravating circumstances—murder part of course of conduct— 
The trial court did not err in a capital sentencing proceeding following defend- 
ant’s conviction of one of two first-degree murders solely on the basis of the 
felony murder rule by submitting the N.C.G.S. § 15A-2000(e)(11) aggravating cir- 
cumstance that the murder was part of a course of conduct including crimes of 
violence against others based on defendant’s murder of a second victim where 
the evidence supported a finding of felony murder based on the attempted sale of 
cocaine. State v. Squires, 529. 


Capital—aggravating circumstances—pecuniary gain—The trial court 
committed plain error in a double first-degree murder case by its instruction 
to the jury on the pecuniary gain aggravating circumstance under N.C.G.S. 
§ 15A-2000(e)(6) and defendant is entitled to a new capital sentencing proceed- 
ing because the court’s instruction improperly directed the jury to find the pecu- 
niary gain aggravating circumstance based on its determination that defendant 
committed armed robbery. State v. Jones, 409. 


Capital—aggravating circumstances—robbery with a dangerous weap- 
on—The trial court did not err in a first-degree murder sentencing proceeding by 
submitting robbery with a dangerous weapon as an aggravating circumstance 
under N.C.G.S. § 15A-2000(e)(5). State v. Haselden, 1. 


Capital—death penalty—proportionate—Sentences of death imposed upon 
defendant for two first-degree murders were not disproportionate, because: 
(1) defendant was convicted of both counts of first-degree murder on the basis 
of premeditation and deliberation and under the felony murder rule with the 
two underlying felonies of kidnapping and robbery with a firearm; (2) the jury 
found the existence of four aggravating circumstances; and (3) the two murder 
victims and a surviving victim all endured an extended period of terror. State v. 
Walters, 68. 


Capital—death penalty—proportionate—A death sentence was proportion- 
ate where defendant was convicted of first-degree murder based on premedita- 
tion and deliberation, defendant was found guilty of two counts of murder, 
defendant had been convicted of a prior violent felony, the jury found the course 
of conduct aggravating circumstance, and the jury expressly refused to find the 
statutory mitigating circumstances of mental or emotional disturbance or age. 
State v. Carter, 345. 


Capital—death penalty—proportionate—The trial court did not err in a first- 
degree murder case by sentencing defendant to the death penalty where defend- 
ant and another stabbed the victim in her own home during a robbery. State v. 
Watts, 366. 


Capital—death penalty—proportionate—tThe trial court did not err in a first- 
degree murder case by sentencing defendant to the death penalty for the murder 
of a small child. State v. Brown, 382. 


Capital—death penalty—proportionate—tThe trial court did not err in a first- 
degree murder case by sentencing defendant to the death penalty, because: (1) 
defendant was found guilty on the basis of premeditation and deliberation; (2) the 
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victim was murdered in her own home, a factor which shocks the conscience; 
and (3) the jury found the N.C.G.S. § 15A-2000(e)(9) aggravating circumstance 
that the murder was especially heinous, atrocious, or cruel. State v. Smith, 604. 


Capital—death penalty—proportionate—tThe trial court did not err in a first- 
degree murder trial by sentencing defendant to the death penalty, because: (1) 
defendant was found guilty on the basis of premeditation and deliberation and 
under the felony murder rule; (2) the jury found three aggravating circumstances 
under N.C.G.S. § 15A-2000(e)(5) that the murder was committed in commission 
of a kidnapping, under N.C.G.S. § 15A-2000(e)(9) that the murder was especially 
heinous, atrocious, or cruel, and under N.C.G.S. § 15A-2000(e)(6) that the murder 
was committed for pecuniary gain; and (8) defendant presented no evidence 
showing that he exhibited concern for the victim after stabbing the victim numer- 
ous times. State v. Miller, 583. 


Capital—death penalty—proportionate—The trial court did not err in a first- 
degree murder case by sentencing defendant to the death penalty where defend- 
ant took the victim to an insolated spot in the woods, made the victim get on her 
knees while she pled for her life, and shot the victim and thereafter returned to 
shoot the victim again. State v. Haselden, 1. 


Capital—death penalty—proportionate—tThe trial court did not err in a dou- 
ble first-degree murder case by sentencing defendant to the death penalty for one 
of the murders. State v. Squires, 529. 


Capital—mitigating circumstances—accomplice or accessory—minor par- 
ticipation—The trial court did not err in a capital sentencing proceeding by fail- 
ing to submit the N.C.G.S. § 15A-2000(f)(4) mitigator that defendant was an 
accomplice in or accessory to the capital felony committed by another person 
and that his participation was relatively minor. State v. Watts, 366. 


Capital—mitigating circumstances—instructions—tThere is no need for the 
trial court to specifically state the distinction between statutory and nonstatuto- 
ry mitigating circumstances with respect to value, and the trial court does not 
need to instruct the jury on how to weigh statutory mitigating circumstances ver- 
sus nonstatutory mitigating circumstances when all mitigating circumstances are 
weighed against all aggravating circumstances. State v. Walters, 68. 


Capital—nonstatutory mitigating circumstance—defendant’s prison sen- 
tence for another crime—The trial court did not err in a double first-degree 
murder case by failing to submit the nonstatutory mitigating circumstance that 
defendant had been sentenced to 105 years’ imprisonment in the state of Georgia 
for his convictions of crimes that he committed there. State v. Squires, 529. 


Capital—nonstatutory mitigating circumstances—kicked drug habit—did 
not intend injury or harm to victim-—The trial court did not err in a double 
first-degree murder case by failing to peremptorily instruct the jury on two non- 
statutory mitigating circumstances including that defendant successfully kicked 
his drug habit and that defendant did not intend any injury or harm to the victim 
toddler. State v. Brown, 382. 


Capital—prior inconsistent statement about another crime—extrinsic 
evidence excluded—tThe trial court did not err in a capital sentencing hearing 
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by refusing to admit a signed police report about another crime as extrinsic evi- 
dence of a witness's prior inconsistent statement. The point in contention was a 
collateral matter only tenuously relevant, and the court exercised its discretion 
properly to prevent this sentencing proceeding from becoming a second trial for 
the prior crime. State v. Carter, 345. 


Capital—prior life sentence excluded—There was no prejudicial error in a 
capital sentencing proceeding in the court’s granting of the State’s motion in lim- 
ine to exclude defendant’s life sentence in another case where the clerk of court 
testified about the earlier sentence without objection. Moreover, the sentence 
imposed for the prior murder was irrelevant to the sentencing recommendation 
in this case. State v. Carter, 345. 


Capital—prosecutor’s argument—aggravating circumstances—especially 
heinous, atrocious, or cruel—The trial court did not err during a capital 
first-degree sentencing phase by allegedly permitting the prosecutor’s N.C.G.S. 
§ 15A-2000(e)(9) especially heinous, atrocious, or cruel aggravating circum- 
stance argument to go beyond the victim’s murder experience to include what the 
victim was thinking during the kidnapping offense as well. State v. Miller, 583. 


TAXATION 


Ad valorem—educational exemption-—Maharishi Spiritual Center—The 
decision of the Court of Appeals that the Property Tax Commission erred by con- 
cluding that the Maharishi Spiritual Center did not qualify for an educational 
exemption from ad valorem taxes is reversed for the reasons stated in the dis- 
senting opinion that the evidence supported the Commission’s finding and con- 
clusion that the Spiritual Center’s facilities are not wholly and exclusively used 
for educational purposes. In re Appeal of The Maharishi Spiritual Ctr. of 
Am., 152. 


TRESPASS 


Real property—placement of electrical poles and power lines—The Court 
of Appeals did not err by affirming the trial court’s entry of partial summary judg- 
ment in favor of plaintiff member in a trespass case arising out of defendant elec- 
tric cooperative’s placing of new electric poles and power lines on plaintiff’s real 
property even though plaintiff asked defendant to enter the property to restring 
a downed transmission line. Singleton v. Haywood Elec. Membership Corp., 
623. 


VENDOR AND PURCHASER 


Warranty of habitability—limited warranty agreement—civil action not 
barred—tThe decision of the Court of Appeals in this case is reversed for the rea- 
son stated in the dissenting opinion in the Court of Appeals that the language of 
a limited warranty agreement for a house purchased by plaintiffs did not bar 
plaintiffs from maintaining an action for breach of the implied warranty of habit- 
ability or workmanlike quality against the builder-vendor. Brevorka v. Wolfe 
Construction, Inc., 566. 
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Warranty of habitability—limited warranty agreement—civil action not 
barred—The decision of the Court of Appeals in this case is reversed for the rea- 
son stated in the dissenting opinion in the Court of Appeals that the language of 
a limited warranty agreement for a house purchased by plaintiffs did not bar 
plaintiffs from maintaining an action for breach of the implied warranty of habit- 
ability or workmanlike quality against the builder-vendor. Brevorka v. Wolfe 
Construction, Inc., 566. 


WITNESSES 


Cross-examination—repetitive and confrontational—the trial court did not 
err during a capital sentencing proceeding by denying defendant the opportunity 
to further cross-examine and impeach the credibility of a State’s witness. The 
court limited cross-examination only after it became repetitive and confronta- 
tional. State v. Carter, 345. 


WORKERS’ COMPENSATION 


Death benefits—truck driver—cocaine impairment—insufficient evi- 
dence—The decision of the Court of Appeals vacating and remanding an award 
of compensation for the death of a tractor-trailer driver in a one-vehicle accident 
is reversed for the reasons stated in the dissenting opinion that there was com- 
petent evidence to support the Industrial Commission's findings that it cannot be 
shown that 300 nanograms of the metabolite of cocaine in the deceased driver’s 
urine after the accident had a measurable pharmacological effect on him at the 
time of the accident and that defendant employer thus did not produce sufficient 
evidence to prove that the accident was proximately caused by the driver being 
under the influence of cocaine so as to bar compensation pursuant to N.C.G.S. 
§ 97-12. Willey v. Williamson Produce, 41. 


Findings of fact—causation—speculation—reasonable degree of medical 
certainty—tThe Industrial Commission’s findings of fact in a workers’ compen- 
sation case were not supported by competent evidence establishing causation 
between an employment-related injury and the development of deep vein throm- 
bosis. Holley v. ACTS, Inc., 228. 


Future medical treatment—initial burden of proof—The decision of the 
Court of Appeals in a workers’ compensation case is reversed for the reason stat- 
ed in the dissenting opinion in the Court of Appeals that there was competent evi- 
dence in the record to support the Industrial Commission’s finding that plaintiff 
failed to meet his initial burden of proving that there was a substantial risk of 
future medical treatments. Taylor v. Bridgestone/Firestone, 565. 


Woodson exception—intentional misconduct—The trial court did not err in 
a negligence case arising out of an employee maintenance worker's death while 
collecting garbage by granting summary judgment in favor of defendants based 
on the fact that plaintiffs failed to raise a genuine issue of material fact as to 
defendants’ civil liability under the Woodson exception to the general exclusivity 
provisions of the North Carolina Workers’ Compensation Act. Whitaker v. Town 
of Scotland Neck, 552. 


WORD AND PHRASE INDEX 


ABSENT WITNESS 


Transcript used in capital sentencing, 
State v. Nobles, 433. 


ACTING IN CONCERT 


Enmund/Tison instruction, State v. 
Watts, 366. 


ADVERSE POSSESSION 


Compulsory reference, Dockery v. 


Hocutt, 210. 


AFFRAY 


Group home not public place, In re May, 
423. 


Terror, In re May, 423. 


AGGRAVATING CIRCUMSTANCES 
AND FACTORS 


Abuse of position of trust or confidence, 
State v. Tucker, 633. 


Error to limit rebuttal evidence, State v. 
Valentine, 512. 


Especially heinous, atrocious, or cruel 
murder, State v. Walters, 68; State 
v. Miller, 583; State v. Smith, 604. 


Failure to allege in first-degree murder 
indictment, State v. Hunt, 257; 
State v. Smith, 604. 


Felony involving use or threat of vio- 
lence, State v. Valentine, 512; State 
v. Squires, 582. 


Murder committed in commission of kid- 
napping, State v. Miller, 583. 


Murder especially heinous, atrocious, or 
cruel, State v. Haselden, 1. 


Murder part of course of conduct, State 
v. Squires, 529. 

Pecuniary gain, State v. Jones, 409; 
State v. Miller, 583. 


Robbery with a dangerous weapon, 
State v. Haselden, 1. 


ARBITRATION 


Good faith participation, Bledsole v. 
Johnson, 133. 


ARGUMENT OF COUNSEL 


Biblical reference, State v. Walters, 68. 

Comparing defendant to Hitler, State v. 
Walters, 68. 

Encountering victims in hereafter, State 
v. Walters, 68. 

Failure to call witnesses, 
Walters, 68. 

Personal attack on defendant, State v. 
Walters, 68. 

Weight of mitigating circumstances, 
State v. Walters, 68. 


State v. 


ARSON 


Malicious burning of occupied dwell- 
ing with incendiary device, State v. 
Sexton, 235. 


ATTORNEY-CLIENT PRIVILEGE 


Deceased client, In re Investigation of 
Death of Eric Miller, 316. 


In camera review, In re Investigation 
of Death of Eric Miller, 316. 

CAPITAL SENTENCING 

Prior murder and sentence, State v. 
Carter, 345. 

CHILD CUSTODY 


Illegitimate child presumption for mother 
abrogated, Rosero v. Blake, 193. 


Modification, Shipman v. Shipman, 471. 

Unfitness of natural parent, Owenby v. 
Young, 142. 

COMPULSORY REFERENCE 


Adverse possession case, Dockery v. 
Hocutt, 210. 
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CONFRONTATION, RIGHT OF 


Transcript of absent witness, State v. 
Nobles, 433. 


DEATH PENALTY 


Proportionate, State v. Haselden, 1; 
State v. Walters, 68; State v. 
Carter, 345; State v. Watts, 366; 
State v. Brown, 382; State v. 
Miller, 583; State v. Smith, 604. 


DISCOVERY 
Extension of time after deadline, 
Summey v. Barker, 492. 


Prior crimes or bad acts, State v. Miller, 
583. 


Psychological test data, State v. Miller, 
583. 


EFFECTIVE ASSISTANCE OF 
COUNSEL 


Failure to move for dismissal of charges, 
State v. Smith, 604. 


Motion to dismiss counsel, State v. 
Jones, 409. 


Objective standard of reasonableness, 
State v. Miller, 583. 
ELECTIONS 


Legislative redistricting plans, 


Stephenson v. Bartlett, 301. 
ELECTRIC POWER LINES 


Trespass on real property, Singleton v. 
Haywood Elec. Membership Corp., 
623. 

EMS 

Sovereign immunity, Dawes v. Nash 
Cty., 442. 

ENMUND/TISON INSTRUCTION 


Intent to kill, State v. Watts, 366. 
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ESTATES 


Power to waive attorney-client privilege, 
In re Investigation of Death of 
Eric Miller, 316. 


EXPERT WITNESS 


Motion for state-funded assistance, 
State v. Brown, 382. 


FELONIOUS CHILD ABUSE 


Impeachment testimony, State v. 


Stokes, 220. 


FELONY MURDER 


Robbery with dangerous weapon, State 
v. Jones, 409. 


Sale of cocaine, State v. Squires, 529. 


FIRST-DEGREE MURDER 


Constitutionality of short-form indict- 
ment, State v. Hunt, 257; State v. 
Squires, 529; State v. Smith, 604. 


Motion to dismiss and motion for mistri- 
al, State v. Haselden, 1. 


Sufficiency of evidence, State v. Smith, 
604. 


HEARSAY 


Coconspirator exception, State v. 


Valentine, 512. 


Prior consistent statement exception, 
State v. Walters, 68. 


Residual exception, State v. Valentine, 
512. 


State of mind exception, State v. 
Valentine, 512; State v. Smith, 604. 


Unavailable declarant exception, State 
v. Valentine, 512. 

IMPEACHMENT TESTIMONY 

Rebuttal, State v. Stokes, 220. 


INHERENT POWERS 


Of court, In re Investigation of Death 
of Eric Miller, 316. 
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INTESTATE SUCCESSION 

Parents abandoning children, McKinney 
v. Richitelli, 483. 

JOINDER OF OFFENSES 

Murders and other crimes against three 
victims, State v. Walters, 68. 

JUDGES 

Leaving bench during recess, State v. 
Walters, 68. 

JURY 


Failure to exhaust peremptory chal- 
lenges, State v. Walters, 68. 


Questions concerning parole and parole 
eligibility, State v. Haselden, 1. 


Special venue due to pretrial publicity, 
State v. Walters, 68. 

JUVENILE DELINQUENCY 

Affray, In re May, 423. 


JUVENILE NEGLECT 

Obstruction of investigation, In re 
Stumbo, 279. 

LEGISLATIVE REDISTRICTING 

PLANS 

Failure to strictly comply with criteria, 
Stephenson v. Bartlett, 301. 

LOCAL ACTS 


Employment discrimination, Williams v. 
Blue Cross Blue Shield of N.C., 
243. 


MALICIOUS BURNING OF OCCU- 
PIED DWELLING 
Malice, State v. Sexton, 235. 


MITIGATING CIRCUMSTANCES 


Accomplice or accessory, State v. 


Watts, 366. 
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Defendant’s prison sentence for another 
crime, State v. Squires, 529. 


Did not intend injury or harm to victim, 
State v. Brown, 382. 


Instructions distinguishing statutory 
and nonstatutory, State v. Walters, 
68. 


Kicked drug habit, State v. Brown, 
382. 


Minor participation, State v. Watts, 
366. 

MOOTNESS 

Recusal of judge who subsequently 
retired, Lange v. Lange, 552. 

MOTION TO SUPPRESS 

Reconsideration by another judge, State 
v. Woolridge, 544. 

NONEXPERT TESTIMONY 

Effects of Valium, State v. Smith, 604. 


OBSTRUCTION 


Juvenile neglect investigation, In re 
Stumbo, 279. 


OPENING DOOR 


Admission to shooting defendant, State 
v. Walters, 68. 


PHOTOGRAPHS 
Area victim’s body found, State v. 
Haselden, 1. 


Victim’s body, State v. Haselden, 1; 
State v. Walters, 68. 


PLANNED COMMUNITY 


Restrictive covenants, Wise Vv. 
Harrington Grove Cmty. Ass’n, 
396. 
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PRIOR CRIMES OR BAD ACTS 


Cross-examination of defendant, State v. 
Walters, 68. 


Malicious wounding, State v. Brown, 
382. 


Motion for disclosure, State v. Walters, 
68. 

PSYCHOLOGICAL TEST DATA 

Motion for protective order, State v. 
Miller, 583. 

RECUSAL OF RETIRED JUDGE 


Mootness, Lange v. Lange, 552. 


REDISTRICTING PLANS 


Failure to strictly comply with criteria, 
Stephenson v. Bartlett, 301. 


RESTRICTIVE COVENANTS 


Planned community, Wise v. Harrington 
Grove Cmty. Ass’n, 396. 


RIGHT TO TESTIFY 


Trial court inquiry not required, State v. 
Jones, 409; State v. Smith, 604. 


ROBBERY WITH DANGEROUS 
WEAPON 


Continuous’ transaction, State v. 
Haselden, 1. 


Ownership of property, State v. Jones, 
409. 


SANCTIONS 


Attorney fees and costs in arbitration 
proceeding, Bledsole v. Johnson, 
133. 


SHORT-FORM MURDER 
INDICTMENT 


Constitutionality, State v. Walters, 68. 


Failure to allege aggravating circum- 
stances, State v. Hunt, 257; State v. 
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SHORT-FORM MURDER 
INDICTMENT—Continued 
Carter, 345; State v. Watts, 


366; State v. Brown, 382; State v. 

Valentine, 512; State v. Squires, 

529; State v. Smith, 604. 
SOVEREIGN IMMUNITY 


EMS, Dawes v. Nash Cty., 442. 


SPEEDY TRIAL 

Four and one-half year delay after arrest, 
State v. Spivey, 114. 

STANDING 


Person aggrieved by stormwater permit, 
N.C. Forestry Ass’n v. N.C. Dep’t 
of Env’t & Natural Res., 640. 

STORMWATER PERMIT 


Forestry association as person aggrieved, 
N.C. Forestry Ass’n v. N.C. Dep’t 
of Env’t & Natural Res., 640. 


SUPERIOR COURT JUDGE 


Reconsideration of order of another 
superior court judge, State v. 
Woolridge, 544. 

TRESPASS 


Placement of electric poles and power 
lines, Singleton v. Haywood Elec. 
Membership Corp., 623. 

VENUE 

Motion before trial, State v. Walters, 
68. 

VICTIM IMPACT EVIDENCE 


No plain error, State v. Haselden, 1. 


WOOD CHIP INDUSTRY 


Stormwater general permit, N.C. 
Forestry Ass’n v. N.C. Dep’t of 
Env’t & Natural Res., 640. 


WORD AND PHRASE INDEX 763 


WOODSON EXCEPTION WORKERS’ COMPENSATION 


Intentional misconduct not shown, | Causation, Holley v. ACTS, Ince., 
Whitaker v. Town of Scotland 228. 
Neck, 552. 


